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CASES 

ARGUED  AND  DETERMINED 


i8oa. 

IN  THE 


COURT   OF   KING'S  BENCH, 


IN 


In  the  Forty-eighth  Year  of  the  Reigii  of  Gborgb  III. 


GREAT  inconvenience  having  been  felt  on  several  occasions 
for  want  of  a  sufficient  promulgation  of  the  following  rule,  it  is 
inserted  here  to  aid  the  Practitioners  at  the  Sittings. 

REGULA  GENERALIS. 
Hilary  Term,  44  Geo.  3.  1804. 

IT  IS  ORDERED  by  the  Right  Hon.  Lord  EUenborough  C.  J. 
&c.  that  in  future  no  cause  shall  be  tried  by  a  special  jury 
in  Middlesex  or  London^  unless  the  rule  for  such  special  jury 
be  served,  and  the  cause  marked  in  the  Marshal's  book  as  a 
special  jury,  on  or  before  the  day  preceding  the  adjournment 
day  in  Middlesex  and  London  respectively. 

GoLDiNG  against  Dias,  in  Error.  Saturday, 

Ju7te  18th. 

IN  replevin  C.  B.  the  defendant  made  cognizance  for  rent  in    .    L  -^  J 
°  An  avowant 

arrear,  and  had  a  verdict  and  judgment  pursuant  to  the  in  replevin  for 

rent  in  arrear, 
for  whom  ver- 
dict and  judgment  are  given  below,  which  are  affirmed  on  a  writ  of  error,  is  not  entitled  to  be 
allowed  interest  on  the  sum  recovered,  by  force  of  the  stat.  3.  H.  7.  c.  10.  which  is  confined  to 
judgments  recovered  by  plaintiffs  below  and  affirmed  on  a  writ  of  error.  Neither  is  such  de- 
fendant in  error  entitled  to  his  costs  on  the  stat.  8&9  W.  3.  c.  11  s.  2.  which  is  confined  to 
judgments  for  defendant  on  demurrer. 

Vol.  X.  B  stat. 


CASES  IN  TRINITY  TERM, 

1808.        utat.  17  Oir.  2.  c./.,  which  judg-ment  was  affirmed  on  a  writ  of 
■;  error  brought  by  the  plaintiff  in  this  court. 

^iininst  Lawes  shewed  cause  in  the  last  term  against  a  rule  praying 

i)i  AS.        that  the  defendant  in  error  might  be  allowed  interest  on  the  sum 

recovered  by  the  jijdgment  below,  by  force. of  the  stat.  3  H.  7- 

.?f  PI     c.  10;  which,  reciting  that  writs  of  error  were  often  brought 

.. — -.  .  .  for  delay,  enacts  that  if  any  defendant  or  tenant,  against  whom 
judgment  is  given,  sue  any  writ  of  error  to  reverse  it,  in  delay 
of  execution;  if  judgment  be  affirnied,  &c.  the  pers^op  against 
whom  the  writ  of  error  is  sued  shall  recover  his  costs  and  damages 
for  the  delay  and  vexation.  This  statute,  he  contended,  as  well 
as  the  statutes  3Jac.  1.  c.  8.  and  16  &  17  Car.  2.  c.  8.  giving  costs 
in  error,  had  always  been  confined  to  cases  where  judgments 
had  been  recovered  by  the  original  plaintifis  fa)  below  which 
were  afterwards  affirmed  in  error,  and  not  to  judgments  re- 
covered by  defendants  below :  for  which  Cone  v.  Bowles  {bj  feia 

r  q  1  point;  which  was  not  shaken  by  Bodley  v.  Bellamy  (c).  And  in 
Bristow  V,  Waddington  (dj,  interest  on  the  affirmance  of  a  judg- 
ment in  the  Exchequer-chamber  was  denied,  where  the  plaintiff 
below  had  recovered  unliquidated  damages. 

v.  W.  Warren,  in  support  of  the  rule,  contended  that  the  ' 
judgment  below,  being  to  recover  damages  for  rent  in  arrear,  ; 
was  in  effect  a  judgment  for  liquidated  damages,  and  came 
within  the  words  and  meaning  of  the  statute  of  H.  7-  And  that 
this  was  distinguishable  from  Cone  v.  Bowles,  where  the  judg- 
ment was  pro  retorno  habendo,  and  not  for  damages.  And  in  Shep- 
herd y.  Mackrelh,  in  the  Exchequer-chamber  (e),  the  stat.  3  H.J' 
c.  10.  and  all  the  subsequent  statutes  giving  costs  in  error,  were 
considered  as  made  in  pari  materil;  the  latter  being  merely  in 
extension  of  the  former,  and  making  it  discretionary  in  the  court 
of  error  to  give  interest  or  not  on  the  affirmance  of  the  judg- 
ment below  in  personal  actions. 

The  Court,  however,  were  of  opinion   that  the  statute  of 

Hen.  7th  applied  only  to  cases  where  the  judgment  below  was 

tv  ■  '  '    for  the  plaintiff,  and  that  none  of  the  subsequent  statutes  had 

■    _:'  :      extended  the  description  of  persons  to  whom  relief  was  meant 

to  be  given  by  that  statute.  And  that  the  case  of  Cone  v.  BoioZe*, 

which  was  decided  after  the  statutes  of  Jac.  1,  and  Car.  2.  had 

(a)  Vide  Barin§  v.  Christie,  5  East,  545.  on  the  stat.  13  Cor.  2.  St.  2. 
c.  «, ».  10. 

(k)^  Mod.  7,  8.  (c)  1  Bloc  Rep.  268. 

('d)iNewRep.S60.  («)  i  H.  BlaciOii, 

,   y  *,  ;.  .  JlQttled 


IN   THE   FoRtV-EIGHTH    Yi^AR   OF   GEORGE   III.  '' 

settled  the  question,  that  an  avowant  in  replevin  for  whom 

judgment  below  was  given,  which  Mas  afterwards  affirmed  in      — 

error,  was  not  within  the  statute;  and  therefore  they  discharged        agaimt 
that  rule,  (a)*  Dias. 

The  defendant  in  error  then  applied  to  the  Master  to  have  [  *4  ] 
his  cosl^  in  eri'or  taxed  under  the  stat.  8  &9  W^.  3.  c.  11.  «.  2. 
wriidh  givds  do^ts  in  ei-for  to  the  defendant,  where  the  judgment 
below  is  forhim  andis  affirmed  on  error.  But  theMaster  thought 
that' this" statute  applied  only  to  cases  where  the  judgment  be- 
low was  upon  demurrer,  and  not  where  it  was  after  v^'dict,  and 
reftisedto  tax  the  costs.    Thereupon 

J*.  ^.  Pf^arren  now  moved  for  a  inile  to  shew  cause  why  the 
Mkster  should  not  tax  the  defendant's  costs  in  error,  on  the 
grbuiwi  that  the  object  of  the  2d  section  of  the  act  of  William  was 
tAtt)fold5  the  first  Wa;S  to  give  costs  to  defendants  below;  where 
it  c?oilld  only  look  to  dkses  of  judgment  on  demurrer;  because  in' 
all  other' cases  of  judgiiierit  for  a  defendant,  he  was  already  en- 
titled tb  costs  by  previous  statutes.     The  second  object  was  to 
give  costs  to  defendants  in  error  generally;  because  in  no  case' 
w&s  a  defendant  in  error  before  entitled  to  costs  on  affirmance  of 
hi?  judgment  below,  whether  after  verdict,  nonsuit,  or  demurrer. 
The  Coatrt  therefore  Will  not  restrain  the  beneficial  operation  of 
the  act  to  iaffirrnance  of  judgment  on  demurrer,  unless  that  neces-  r 

sarily  ai^iyears  to  have  been  the  intention  of  the  Legislature. 
The  vCord  of  reference  in  the  second  part  of  the  clause,  "  any' 
such  action,"  &c.  Avill  be  satisfied  by  construing  it  to  mean  "any 
action  brought  in  any  cbUrt  of  record,"  without  extending  it  to 
the  subsequent  description,  "wherein  on  any  demurrer,"  &c. 
And  he  referred  to  2  Tidd:  1134.  3d  edit,  and  2  Cellon,  565.  to 
shew  that  this  construction  had  prevailed  in  practice.     But 

The  (hiiH  said  t\)[M,  taking  the  whole  context  of  the  clause        [  5  ] 
tbgethei*,  it  was  evident  that  it  only  related  to  judgments  given 
on  demurrer  for  defendants  below,  to  whom  remedy  was  intended 
to  be  given  for  their  costs,  both  below  and  above,  on  affirmance 
of  such  judgment,  which  they  had  not  before :  and  therefore 

Reftised  the  Rule. 

('a^  Vide  Baring  v,  Christie,  5  East,  545. 


B  2  Nrttman 


5. 
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Monday, 
June  20th. 


At  common 
law  grass  is 
titheable  in 
grass  cocks  af- 
ter having 
been  tedded 
in  the  course 
of  the  process 
of  making  it 
into  hav. 


[6] 


Newman  against  Morgan. 

THIS  was  an  action  on  the  case,  brought  by  the  plaintiff,  as 
occupier  of  certain  lands  in  the  parish  of  Hornchurch  in 
Essex,  against  the  defendant,  as  fanner  of  the  tithes  of  the  same 
parish.  The  first  count  stated  that  after  the  occupiers  of  lands 
in  the  parish  had  gathered  the  tithes  of  grass  growing  thereon 
into  heaps,  the  rector,  after  notice,  liad  been  used  to  make  the 
same  into  hay.  That  the  plaintiff  had  moved  rye  grass  and 
clover  at  the  time  mentioned  in  the  declaration,  and  gathered  the 
tithes  into  heaps,  and  gave  notice  thereof  to  the  defendant,  who 
neglected  to  make  the  same  into  hay,  but  permitted  it  to  rot  on 
the  ground,  whereby  the  plaintiff  was  damaged,  &c.  A  second 
count  charged  that  the  defendant  neglected  to  take  away  the 
tithes  of  hay  from  the  plaintiffs  ground  after  the  same  had  been 
duly  set  out,  and  notice  given  to  him  by  the  defendant,  &c.  At 
the  trial  before  Heath  J.  at  Chelmsford,  the  plaintiff's  counsel, 
in  opening  the  case,  stated  that  the  tithes  had  been  set  out  from 
the  swarth  in  grass  cocks :  when  the  learned  Judge  said  that,  if 
such  were  the  fact,  he  should  nonsuit  the  plaintiff;  for  the 
plaintiff  ought  first  to  have  tedded  (aj  or  made  it  into  hay:  and  a 
Avitness,  who  was  afterwards  called  for  the  plaintiff,  proving  that 
the  tithes  were  set  out  from  the  swarths  into  grass  cocks,  without 
any  tedding  or  making  of  the  same,  the  plaintiff  was  nonsuited. 

This  nonsuit  was  moved  to  be  set  aside  in  the  last  term,  upon 
the  ground  that  the  common  law  did  not  require  any  degree  of 
labour  to  be  applied  to  the  grass,  in  the  process  of  making  it 
into  hay,  before  it  M'as  tithed,  but  only  the  severance  of  the  tenth 
part  from  the  nine  in  grass  cocks,  in  order  that  the  parson  might 
remove  it  or  make  it  into  hay  at  his  own  expence.  And  a  rule 
nisi  was  granted;  against  which 

Shepherd  and  Best,  Serjeant*?,  now  shewed  cause,  and  denied 
that  the  common  law  rule  of  tithing  hay  was  satisfied  by  the 
mere  division  of  the  grass,  as  cut,  into  ten  parts:  for  though  it 
is  not  required  to  make  it  into  hay,  yet  before  it  is  put  into  grass 
cocks  it  ought  to  be  properly  nianufactured  for  that  first  state 


(a)  To  ted,  from  the  Saxon  tcadan,  to  prepare,  to  lay  grass  newly  mown  in 
rows.  Haymakers  following  the  mowers,  and  casting  it  abroad,  they  call 
tedding,  Johnson  i  Diet,  cites  Mortimer. 

\  in 


IN   THE    FoRTV-EIGHTH    YeAR    OP    GEORGE    III. 


in  the  process  of  hay-making,  in  the  same  manner  as  the  farmer 
himself  would  deal  with  his  own  nine  parts.  The  tedding  or 
scattering  it  abroad  after  it  is  cut  in  the  swarth  is  for  the  purpose 
of  drying  it  in  a  certain  degree  before  it  is  put  into  grass  cocks, 
and  without  which  process  it  must  be  deteriorated.  It  would 
even  be  injurious  to  the  farmer  to  take  the  raw  and  wet  grass 
into  cocks  without  such  previous  drying,  which  would  cause  it  to 
heat  and  ferment,  and  would  induce  the  necessity  of  immediately 
reducing  it  again  to  its  first  stage,  in  order  to  preserve  it  for 
making  it  into  hay.  The  universal  method  of  treatment  in  this 
respect  shews  what  the  common  law  requires.  Without  this  pre- 
vious scattering  abroad  and  drying,  the  cocks  would  not  be  made 
equal,  as  there  is  often  a  considerable  difference  in  the  swarth  in 
different  parts  of  the  field.  [The  Court  intimating  their  concur- 
rence with  the  argument  of  the  plaintiff's  counsel,  the  latter  re- 
fi*ained  from  discussing  the  authorities  with  which  they  were 
furnished,  and  which  were  only  alluded  to  generally.] 

Garrow  and  Marryat,  in  support  of  the  rule,  admitted  that 
the  tithe  could  not  be  taken  of  the  grass  in  the  swarth,  because 
of  its  inequality;  but  contended  that  it  was  lawful  at  common 
law  for  the  farmer  to  set  out  the  tithe  in  the  first  stage  when  the 
grass  is  capable  of  being  put  into  equal  heaps,  before  any  labour 
was  applied  towards  making  it  into  hay.  And  though  the  swarth 
may  be  unequal  in  different  parts,  yet  there  is  no  difficulty  in 
collecting  it  into  equal  heaps  by  raking  more  together  in  those 
heaps  where  the  swarth  is  thinnest:  and  no  injiuy  can  arise  to 
the  tithe  owner,  as  he  may  begin  counting  the  heaps  where  he 
pleases.  The  course  pursued  by  the  defendant  did  not  preclude 
the  plaintiff  from  sending  his  own  labourers  into  the  field  to 
make  his  tenth  part  into  hay;  but  it  is  admitted  that  the  farmer 
is  not  bound  to  labour  for  the  tithe  owner  for  that  purpose :  and 
if  not  for  the  whole  process,  why  for  any  part  of  it,  as  tedding 
it?  There  was  no  fraud  in  this  case;  no  intention  of  spoiling  the 
tithe  of  the  grass;  nor  is  it  capable  of  being  injured  by  severing 
the  swarth  immediately  into  heaps,  if  the  tithe  owner  be  ready 
with  his  own  labourers,  as  he  ought  and  is  required  to  be,  either 
to  remove  or  to  make  it  into  hay  on  the  land  (a)  :  the  farmer 
must  do  the  same  by  his  nine  parts.   A  custom  for  the  farmer  to 


i8oa. 
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(a)  In'Crabb  v.  Hayne,  H.  16  G.  2.  1742,  the  Court  held  that  where  the 
tenant  had  set  out  his  tithe  of  hay  in  grass  cocks  only,  the  parson  had  a  right 
to  make  it  into  hay  on  the  tenant's  land.  Webb  v.  Gordon,  in  1714,  S.  P. 
2  Wood.  5. 

ted 
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ted  the  grass  of  the  first  mowing  for  the  rjectpr  may  Jbc  a  legal 
foundation  for  an  exemption  from  tithe  of  the  secon,4  mowip^: 
as  in  Hall  v.  Fettyplace  (a) ;  where  the  custom  was  laid  to  be 
for  the  farmers  to  cut  down  the  grass, "  and  the  said  grass  to  te4 
and  shake  abroad,  and  the  said  grass  so  dippe^'s^ed  and  ca^p 
abroad,  to  gather  into  weoks  and  windrows,  and  to  put  into  small 
cocksj  et  post  primam  circumlationem  inde,  the  tenth  cock  inde 
to  set  forth  for  the  parson,  in  satisfaction  of  all  tithes,  as  well  of 
the  first  as  of  the  latter  mowtli  pf  tliat  meadow,  for  the  sapie 
years."     And  on  demurrer  it  was  moved  that  tiie  prescriptioi^ 
was  not  good,  because  no  more  was  given  to  the  pai'son  than  he 
ought  to  have.     But  because  it  was  alleged,  "  that  the  farmer 
at  his  own  costs  had  tedded  and  shaken  it  abroad,  and  gathered 
it  into  weoks  and  windrows,  and  made  it  into  little  cocks,"  and 
so  was  at  a  greater  labour  and  charge  than  the  law  appoints,  and 
the  parson  hath  benefit  by  the  said  labour,  i|;  was  adjudged  a 
good  cause  of  discharge.   Now  the  custom  there  alleged  is  ex- 
actly what  is  here  claimed  by  the  rector  to  be  done  as  of  common 
right,     [ixii'd  Ellenborough  CI.    That  must  depend  on  what 
was  understood  by  "  post  primam  circumlationem  inde  (bj ."  The 
case  there  cited,  of  Johnson  v.  Awbrey  (c),  as  all  one  with  the 
case  at  bar,  was  a  custom  for  the  farmer  to  make  the  first  mowth 
into  hay,  and  set  out  the  tenth  cock  of  hay,  in  satisfaction  of 
the  tithe  of  the  latter  mowth.]    The  same  poii^t  was  adjudged 
14  years  afterwards  in  Hide  v.  Ellis  (d),  where  it  more  distinctly 
appears  that  the  custom  set  up  was'  to  do  no  more  than  what  is 
now  claimed  as  of  common  right;  viz.  "to  cut  the  grass,  and 
strew  it  abroad,  called  tedding,  and  then  to  gather  it  into  win- 
reves,  and  then  to  put  it  into  grass  cocks  in  equal  parts,  without 
fraud,  and  then  to  set  out  every  10th  cock  great  or  small  to  the 
parson."    [Le  Blanc  J.  That  case  is  cited  by  L-ord  Rolle  in 
1  Rol.  Abr.  644. :  but  he  refers  to  several  other  cases  ^s  having 
decided  the  contrary.]    If  any  thing  be  required  to  t>e  done  be- 

(a)  Cro  Jac.  42.  and  vide  Green  v.  Austin,  ib.  116. 

(b)  Something  was  meant  more  than  tedding ;  which  is  admitted  to  be  the 
first  scattering  abroad  out  of  the  swarth,  and  before  the  grass  so  tedded  is  put 
into  grass  cocks.  That  operation  is  previously  described  in  the  custom  as  here 
stated.  Therefore  what  follows,  viz.  "  et  post  primam  circumlationem  in4ef^ 
must  mean  after  the  first  scattering  abroad  from  the  small  cocks  so  before 
tedded;  and  then  the  tenth  cock  inilc,  (that  is,  when  macule  again  into  cocks 
from  such  last  mentioned  scattering  abroad  out  of  the  sma^l  cocks  sp  befgr? 
tedded)  w  as  to  be  set  out  for  the  rector. 

(c)  Cro  Eliz.  660.  (d)  Hob. '250. 

yond 
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ybnd  the  severing  of  the  grass  into  the  ten  parts  by  raking  it  into        1^)8. 

^ass  cocks  from  the  swarth,  it  may  as  well  be  liiade  into  hay;      

which  is  not  contended  for  (a).  But  where,  in  Fox  v.  Ayde  (bj,        aZhiti^ 
it  was  objected  that  the  parishioners  dejure  ought  to  make  the      JVIorgan. 
tithe  grass  into  hay;  Lord  King  C.  declared  the  law  to  be  other- 
wise, and  that  all  that  the  parishioners  were  bound  to  do  was  "to 
cut  down  the  grass,  and  divide  it  into  ten  parts ;  after  which  the       [  1^  J 
parson  was  to  make  it  into  hay."   And  it  is  a  sufficient  check 
against  fraud  that  the  farmer  must  put  his  own  nine  parts  of  the 
grass  into  cocks  from  the  swarth,  as  well  as  the  rector's  iOth  part. 
it  may  not  always  be  necessary  to  ted  the  grass  at  all  before 
(putting  it  into  grass  cocks. 

Lord  Ellbnborough  C.  J.  If,  from  the  state  of  the  wea- 
ther and  the  condition  of  the  grass,  tedding  were  not  necessary 
before  it  was  put  into  grass  cocks;  the  plain tifFshould  have  shewn 
that;  but  as  no  evidence  of  that  kind  was  offered,  we  must  take 
the  fact  to  be  that  the  usual  method  of  treating  the  grass  after  it 
was  cut,  by  tedding  it  before  it  was  put  into  grass  cocks,  in  the 
Common  process  of  making  it  into  hay,  was  proper  to  have  been 
pursued  in  the  present  instance,  and  that  it  was  not  done. .  It  ap- 
pears to  me  that  the  learned  judge  correctly  laid  down  at  the  trial 
th^  cdnlmon  law  principle  of  tithing  as  applied  to  this  case.  It 
cannot  be,  that  all  that  is  necessary  to  be  done  by  the  occupier  is 
to  cut  down  the  grass  and  divide  it  into  ten  parts,  as  Lord  Chan-  ^  "  '  ■^ 
cellor  King  is  supposed  to  have  said  in  the  case  cited.  Nobody 
<;x)ntends  that  it  is  sufficient  to  give  the  rector  the  tenth  blade  of 
'grass,  or  that  it  is  to  be  tithed  in  the  swarth,  which  is  often  so 
tmequal  that  it  cannot  be  fairly  divided.  The  rule  then  is  for 
the  rector  to  take  his  tenth  part  in  that  first  convenient  stage  of 
the  process  when  the  subject-matter  may  be  equally  divided,  and 
that  is  when  it  is  put  into  grass  cocks  in  the  common  process  of 
hay  making:  arid  it  is  agreed  on  all  hands  that  the  usual  course 
is  for  the  grass  to  be  tedded  after  it  is  cut  before  it  is  made  into 
grass  cocks.  This  may  possibly  not  be  necessary  under  extraor-  [  1 1  ] 
dinary  circumstances  of  weather ;  but  where  that  is  so,  it  ought 
to  be  shewn.  It  is  said,  however,  that  tedding  was  held  not  to  be 
tiecessary  in  Hall  V.  Fettyplace,  and  Hide  v.  EUis.  That  does 
not  SO  distinctly  appear  by  the  former  of  those  cases :  but  at 

■    (a)  It  was  once  said,  1  Rol.  Rep.  173,  that  the  parishioner  <Jught  to  make 
the  grass  into  hai/ ;  but  vide  Smithson  v.  Dodson,  9  Mod.  tit.   Z.Bkc.  Cm. 

29,  and  Bendict  v.  Kemble,  2  Wood's  Exch.  Tithe  Caus€$,  345, 

^  (b)  2  P.  Wmt.  sit. 

*'         '  any 
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1808.        «ny  rate  the  authority  of  them  is  questioned  by  Lord  Rolle  in 
'  his  Abridgment,  who  refers  to  other  cases  where  the  contrary  was 

a^inst'  adjudged.  In  addition  to  which  the  doctrine  of  Hide  v.  Ellis 
MoBCAX.  has  been  expressly  contradicted  in  a  modem  case,  that  o(  Brook 
V.  Power  (a)  ;  where  in  answer  to  a  bill  filed  by  the  rector  of 
Fryern  Barnet  for  an  account  of  tithes  in  kind,  amongst  others 
for  the  tithe  of  hay,  the  defendant  Power  stated  that  in  1773  he 
mowed  a  field  of  grass,  and  put  the  produce  into  grass  cocks, 
and  gave  the  plaintiff  notice  that  he  was  ready  to  set  out  the 
tithes  thereof:  that  the  plaintiff  thereupon  attended,  and  desired 
to  know  whether  such  grass  had  been  tedded  abroad  and  raked 
in  before  it  was  cocked ;  and  on  being  informed  that  it  had  not, 
but  that  the  same  was  cocked  out  of  the  swarth,  he  refused  to 
take  it  in  that  way.  That  the  defendant  being  informed  by  some 
of  the  oldest  inhabitants  of  the  parish  that  such  had  been  the 
custom,  refused  to  set  out  the  tithes  in  any  other  manner.  But 
'  the  Court,  after  hearing  witnesses,  ultimately  decreed  the  de- 

fendant to  account  for  the  tithes.  The  Court  therefore  pro- 
nounced on  the  mode  of  setting  out  the  tithe  of  hay  there  claimed 
by  the  rector, as  the  common  law  obligation;  that  the  subject- 
matter  first  presents  itself  in  a  titheable  shape  when  put  into 
grass  cock,  and  that  tedding  is  necessary  before  it  is  put  into 
such  cocks, 
f  12  1  Grosb  J.  declared  himself  of  the  same  opinion. 

Lb  Blanc  J.  The  rule  laid  down  by  the  learned  judge  at 
the  trial  is  the  common  law  rule;  and  where  there  are  any  ex- 
ceptions to  it,  those  must  be  shewn.  The  same  rule  was  also 
recognized  in  a  case  of  Blaney  v.  Whitaker,  which  was  tried  on 
the  Western  Circuit,  and  came  before  this  Court  on  a  motion 
for  a  new  trial  in  M,  23  Geo.  3.  "  It  was  an  action  on  the  case 
against  the  parson  for  not  taking  away  the  tithe  of  turnips  after 
they  had  been  set  out.  The  turnips  had  been  drawn  to  feed 
cattle,  and  every  tenth  turnip  was  thrown  aside  as  drawn  on 
a  ridge  opposite  to  the  parson.  The  question  was.  Whether 
the  tithe  were  properly  set  out  ?  the  parson  contending  that 
the  turnips  ought  to  be  set  out  in  heaps,  or  at  least  gathered 
into  heaps  for  him.  Mr.  Justice  Ashurst  said  that  in  hay 
I  and  corn,   the  farmer  must  put  it  into  cocks  and   sheaves, 

for  his  own  benefit,  and  therefore  he  should  do  the  same  for 
the  parson;  but  that  a  man  was  not  obliged  to  bestow  more 
labour  than  the  nature  of  the  thing  required  for  the  benefit  of  th* 

(a)  4  Wood's  Exch.  Tithes,  Cases,  01. 

parson: 
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parson :  and  that  this  agreed  with  the  cases.  Mr.  Justice  Buller 
said  that  he  entirely  agreed  with  his  Brother  Ashhurst.  That  if 
the  farmer  put  them  into  heaps  for  himself,  he  should  do  so  for 
the  parson ;  but  if  he  did  not  do  so  for  himself,  he  need  not  do  so 
for  the  parson.  That  the  rule  of  law  was,  that  things  should  be 
tithed  as  soon  as  they  were  in  a  proper  state  to  be  tithed :  the 
same  was  the  case  with  hay  and  corn.  The  rule  for  a  new  trial 
was  discharged."  When  then  is  this  subject-matter  in  a  proper 
state  to  be  tithed?  when  it  comes  into  grass  cocks  in  the  ordi- 
nary course  of  the  process  of  making  it  into  hay ;  that  is  by  first 
turning  over  the  swarth  after  it  has  been  cut,  that  the  under 
side  may  be  exposed  to  the  action  of  the  sun  and  air ;  which  I 
take  to  be  tedding  it;  and  in  that  case  only  (I  do  not  speak  of 
extraordinary  cases)  can  it  properly  be  put  into  grass  cocks. 
The  case  cited  by  my  lord  out  of  Wood's  collection  lays  down  the 
same  nile ;  and  that  has  settled  the  question,  and  removed  the 
doubt  which  might  have  existed  upon  the  earlier  cases  referred 
to  in  argument;  which,  however,  Lord  Bx)lle  stated  to  have 
been  contradicted  by  other  decisions  which  he  mentions. 
Bayley  J.  assented. 

Rule  discharged. 
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Whiteacre,   on  the  Demise   of  Boult,  against 
Symonds. 


[*I4] 


Monday, 
June  20th. 


^HE  day  of  the  demise  in  this  ejectment  was  laid  on  the  12th  a  landlord  of 

of  October  1806,  and  at  the  trial  before  Grose  J.  in  Suffolk,  Premises 

^  about  to  sell 

it  appeared  that  the  defendant  had  for  many  years  held  the  pre-  them  gave  his 

mises  in  question,  consisting  of  a  cottage,  barn,  and  about  five  t^"^"^  notice 
/.  .       ,  r-  /-  ,      ,  ..  ,       toqmtonthe 

acres  of  land,  as  tenant  irom  year  to  year,  of  the  lessor  of  the  nth  of  Odo- 

plaintiff;  who  being  desirous  of  selling  the  property,  on  the22d  ^^^  1 806,  but 

of  Mirc?i  1806  served  the  defendant  with  a  written  notice  to  quit  not  to  turn 

the  premises  on  the  11th of  Oc<o6ernext  (being*  O/dAfic/iaeZma*-  him  out,  un- 

day,)  from  which  time  the  taking  had  originally  commenced,  g^^i^j .  ancTno^ 

The  defendant  continued  notwithstanding  in  possession,  and  this  being  sold  till 

Yehriiary 
1807,  the  tenant  refused  on  demand  to  deliver  up  possession.  And  on  ejectment  brought ; 
held  that  the  promise  (which  was  performed)  was  no  waver  of  the  notice,  nor  operated  as 
a  licence  to  be  on  the  premises  otherwise  than  subject  to  the  landlord's  right  of  acting  on 
such  notice  if  necessary ;  and  therefore  that  the  tenant,  not  having  delivered  up  possession 
on  demand  after  a  sale,  was  a  trespasser  from  the  expiration  of  the  notice  to  quit. 


eject- 
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t5«6k(ietit  #»sVrought  in  Eastet  iertn  1807.  Two  letters  were 
given  in  evidence ;  one  from  the  defendant  to  the  landlord's  agent, 
dated  1st  of  June  1807,  wherein  the  defendant  stated,  "  my  land- 
lord has  given  me  an  order  to  quit  the  house  this  month,  and  has 
served  me  with  a  writ  of  ejectment.  I  have  lived  there  many 
years,  and  am  loth  to  leave  the  premised.  I  did  not  expect  any 
€uch  treatment  from  him ;  you  having  always  promised  me  thdt 
I  should  not  be  turned  out  unless  the  house  was  sold.  I  should  be 
•  glad  to  continue  until  the  premises  are  sold.  He  has  threatened 
;  to  seize  all  my  property.  I  should  be  glad  to  stay  where  I  am  if 
you  approve  of  it."  The  other  letter  was  from  the  landlord's 
agent,  in  answer  to  the  above,  dated  the  11th  of  June.  "  Mir. 
,  Symonds,  I  have  just  received  your  letter  respecting  the  quitting 
.of  the  house  at  Tritton.  You  say  /  promised  you  should  not  be 
tierned  mit,  until  the  place  wa^  sold :  I  did  so,  and  have  been  as 
good  as  my  word :  for  Mr.  Boult  (the  lessor)  sold  the  place  last 
February  to  a  person  at  Summerly,  for  him  to  have  possession  at 
^hady^day  last,  which  I  find  you  have  withheld  :  and  you  must 
know  that  you  are  wrong  in  so  doing.  Had  the  purchaser  not 
objected  to  your  staying,  I  should  not :  but  as  it  now  stands  1 
expect  you  to  quit  when  required,"  &c.  There  was  also  proved 
an  agreement,  dated  in  February  1807,  for  the  sale  of  this  estate 
from  Mr.  Boult  to  the  purchaser ;  to  whom  possession  was  to 
have  been  delivered  in  March  following.  The  objection  was 
taken  at  the  trial,  that  the  subsequent  permission  of  the  landlord 
by  his  agent,  for  the  tenant  to  continue  in  possession  until  a  sale, 
was  a  waver  of  the  antecedent  notice  to  quit,  so  far  as  to  prevent 
the  tenant  from  being  considered  as  a  trespasser  by  relation  back 
to  the  11th  of  October  1806,  when  the  notice  to  quit  expired; 
although  he  continued  in  posression  afterwards  at  the  will  of  the 
landlord,  which  might  be  determined  at  any  time,  but  which  was 
not  in  fact  determined  till  Lady-day  1807,  or  at  least  not  sooner 
than  the  February  before,  when  the  contract  for  sale  was  made. 
Grose  J.  however  thought  that  the  meaning  of  the  agreement 
was  that  the  permission  to  remain  in  possession  was  only  condi- 
tional until  a  sale  j  the  landlord  reserving  to  himself  the  power 
to  act  upon  his  notice  to  quit,  if  necessaiy,  in  case  of  a  sale : 
and  that  a  sale  having  been  made,  and  the  tenant  having  refused 
to  quit  the  possession  when  demanded  of  him,  the  landlord  had 
a  right  to  act  upon  his  original  notice  to  quit :  and  therefore  the 
',;, plaintiff  obtaine^d  a  verdict;  but  .leave  was  given  to  move  the 
'  Court  to  set  it  aside  aiid  «nter  a  nonsuit,  if  the  direction  were 

wrong. 
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jrrong.    Accordingly  a  rule  nisi  was  obtained  in  the  last  term        1808. 
for  this  purpose ;  against  wliich  

Wilson  and  Storks  were  to  have  shewn  cause :  but  Dampier  <iem  ^Boitur^ 
was  called  upon  to  support  the  rule ;  who  contended  that  the  te-  agaimt 
nant,  having  had  an  express  licence  from  his  landlord  to  con-^  .S***o»pa. 
Jtinue  on  the  premises  until  a  sale,  could  not  be  treated  as  a  tres- 
passer during  the  intervening  period,  which  he  must  be  deemed 
to  be  if  the- notice  to  quit  were  good ;  and  therefore  by  necessary 
implication  it  must  be  taken  to  have  been  waved.  For  as  a  reco- 
vei-y  in  this  ejectment  would  be  conclusive  evidence  that  the  de- 
fendant was  a  trespasser  on  the  1 3th  of  October  1 806,  it  is  repug- 
nant to  the  evidence,  which  goes  to  prove  that  he  was  then  in  by 
liceijce.  The  demise  should  have  been  laid  after  J[.adi/-da?/ 1807,  [  16  ] 
or  after  the  sale.  The  landlord  could  not  have  brought  eject- 
jnent  before  a  sale,  and  by  the  same  rule  he  cannot  lay  his  title 
to  have  accrued  before  the  sale.  If  he  had  brought  trespass,  tlie 
tenant  might  have  pleaded  the  licence  up  to  the  time  of  the  sale. 
The  tenant  has  been  entrapped  lo  expend  his  mOney  and  labour 
on  the  premises  under  the  licence  to  occupy,  and  is  now  to  he 
made  a  trespasser  by  relation  during  the  same  period :  but  the 
law  will  not  construe  the  agreement  so  as  to  produce  so  unjust 
^  consequence  :  but  will  consider  it  as  creating  a  tenancy  aX 
will,  which  it  was  necessary  to  determine  by  notice,  before  the 
tenant  could  be  proceeded  against  as  a  trespasser  j  as  in  Good- 
title  V.  Herbert  (a).  •   .  -    i 

Lord  Ellenborough  C.  J.  I  cannot  construe  the  language 
of  this  correspondence  on  the  partof  the  landlord,  as  constitut- 
ing a  new  tenancy  between  him  and  the  defendant  after  the  time 
of  the  notice  to  quit,  or  as  a  waver  of  that  notice  :  nor  was  it  a 
licence  for  the  purpose  now  insisted  upon.  The  landlord  was  wil- 
lingindeed  to  let  the  defendant  remain  on  the  premises  till  a  sale, 
but  lie  was  anxious  at  the  same  time  to  retain,  and  did  reserve 
to  himself  all  his  rights  under  the  notice  to  quit,  with  which  he 
was  armed,  in  order  to  enforce  obedience  to  that  notice  if  it 
should  be  necessary.  He  said,  in  answer  to  the  tenant's  applica- 
tion, that  he  would  not  turn  him  out  until  the  place  was  sold; 
that  is  in  effect  saying,  that  until  the  place  were  sold,  he  would 
suspend  the  exercise  of  his  right  under  the  notice  to  quit:  but  it 
could  not  have  been  intended  to  give  the  tenant  such  a  licence  ^s 
woulti  vacate  the  notice,  and  be  destructive  of  the  right  which  [  17  1 
thi$  Ij^lQr^  wa^  so  anxious  to  retain.  No  maja  would  graiu  »n 

^t)  4t  TefiiH.  Rep.  6dOi,      ^  ^  .•    ,v?  ..':.•■•  i^ 

indulgence 
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indulgence  of  this  sort  to  his  tenant  if  this  use  were  to  be  made 
of  it,  plainly  contrary  to  the  understanding  of  the  person  who 
granted  it.  Here  the  landlord  has  kept  his  promise,  and  did  not 
turn  out  the  tenant  before  he  had  sold  the  premises  :  but  the 
tenant  has  broken  his  engagement  by  not  delivering  up  the  pos- 
session after  the  sale,  and  now  ungratefidly  holds  out  against  his 
landlord.  It  was  for  the  tenant  to  choose  whether  he  would 
continue  to  hold  on  and  to  expend  his  money  and  labour  on  the 
premises  under  such  an  insecure  sort  of  agreement,  but  having 
chosen  to  nm  the  risk,  he  must  take  the  consequence. 

Grose  J.  I  considered  this  as  an  unfair  attempt  on  the  part 
of  the  tenant  to  take  advantage  of  and  convert  that  into  a  right 
which  the  landlord  meant  only  as  an  indulgence  to  him ;  to  per- 
mit him  to  stay  on  the  premises  until  they  were  sold ;  but  still 
to  retain  the  right  of  compelling  him  to  quit  under  the  notice  if 
a  purchaser  offered.  The  notice  was  given  and  persisted  in  for 
the  express  purpose  of  enabling  the  landlord  to  sell  the  premises 
to  more  advantage,  and  that,  if  sold,  he  might  not  be  disabled 
from  giving  possession  at  the  time  to  the  purchaser. 

Le  Blanc  J.  If  this  were  to  be  considered  as  a  licence  to  the 
tenant  to  continue  in  possession,  to  be  sure  he  could  not  be  treated 
as  a  trespasser  until  the  licence  was  determined  ;  but  upon  the 
construction  of  the  letter,  coupled  with  the  situation  in  which  the 
parties  stood  at  the  time,  I  think  it  is  clear  that  the  landlord  nei- 
ther intended  to  grant  him  a  licence,  nor  to  consider  him  at  all  as 
a  tenant.  Suppose  the  promise,  not  to  turn  the  tenant  out  before 
the  place  was  sold,  had  been  made  before  the  notice  to  quit;  but 
the  landlord  had  then  informed  him  that  he  would  not  preclude 
himself  if  he  thought  it  proper  to  give  him  a  notice  to  quit ;  what 
objection  could  have  been  made  to  the  notice,  if  it  were  after- 
wards given  ?  Then  how  does  it  differ  the  case  that  the  promise, 
though  made  afterwards,  was  made  subject  to  the  notice  to  quit? 
The  landlord  insists  all  along  upon  his  notice  to  quit,  though 
he  promised  not  to  turn  the  tenant  out  before  the  sale. 

Batley  J.  The  fair  meaning  of  the  letter  is,  that  the  land- 
lord would  not  bring  ejectment  to  turn  the  tenant  out  of  posses- 
sion upon  the  notice  to  quit,  unless  the  premises  were  sold ;  but 
that  he  did  not  mean  to  dispossess  himself  of  the  legal  right  to 
turn  him  out  on  the  notice  after  the  1 1th  of  October.  The  only 
effect  of  the  recovery  in  this  ejectment  upon  any  subsequent  ac- 
tion for  the  mesne  profits  will  be  that  the  day  of  the  demise  laid 
in  the  declaration  in  ejectment  will  be  conclusive  of  the  right  of 

the 
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the  landlord  to  the  possession  of  the  premises  from  the  11th  of  1808. 

October:  but  the  tenant  will  still  be  entitled  to  shew,  if  he  can, 

that  the  land  had  been  of  no  value  to  him  durinff  that  time  ;  y^'^^ACRE 

and  then  the  landlord  would  only  recover  nominal  damages.  against 

Rule  discharged.  Symonds. 
[  19] 


Warneford  against  Kendall.  Mojiday, 

June  20th. 

THE  plaintiff  declared  in  debt  for  the  51.  penalty  given  by  The  posses- 
stat.  5  Ann.  c.  14.  against  the  defendant  for  exposing  to  sale  ^°^^  serv*"t* 
a  hare,  not  being  qualified  in  his  own  right  to  kill  game,  nor  en-  employed  to 
titled  thereto  under  any  person  so  qualified ;  against  the  form  of  grs^^^ho^t^ 
the  statute.   At  the  trial  it  was  proved  that  the  plaintiff  went  out  it  up  after  it 
coursing,  and  killed  a  hare  on  Shipston  manor,  when  the  defend-  |^.*j  ^^f^ 
ant,  who  was  employed  as  a  carpenter  and  woodman  by  Mr.  Earl  strangers  on 

the  lord  of  the  manor,  and  had  directions  from  him  to  detect  *^^  manor,  in 

order  to  carry 
poachers,  came  up  and  took  the  hare  from  the  dog,  and  carried  it  to  the  lordf, 

it  away,  notwithstanding  the  plaintiff  claimed  it,  to  Mr.£arZ's  is  not  a pos- 
steward  according  to  his  instructions.  Lawrence  J.,  before  whom  the  penalty  of 
the  cause  was  tried,  thought  that  this  was  not  a  case  within  the  tl^e  game 
statute ;  but  upon  the  authority  of  Molton  v.  Cheeseley,  1  Esp* 
N.  P.  Cas.  123,  with  which  he  was  pressed  by  the  plaintiff's 
counsel,  he  suffered  a  verdict  to  be  taken  for  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  set  aside  the  verdict  and  en- 
ter a  nonsuit,  if  the  plaintiff  were  not  entitled  to  recover.    And 
a  rule  nisi  having  been  obtained  for  that  purpose,  upon  the 
application  of  Park  and  Littledale ; 

J.  Williams  now  shewed  cause,  and  contended  that  the  penalty 
M^as  incurred  by  the  defendant,  within  the  express  words  of  the 
statute  9  Ann.  c.  25.  s.  2.,  which  enacts  that,  "if  any  liare,  &c. 
"  shall  be  found  in  the  possession,  &;c.  of  any  person  >\  iiatsoever, 
"  not  qualified  in  his  own  right  to  kill  game,  or  being  entitled 
"  thereunto  under  some  person  so  qualified,  the  same  shall  be  [  20  1 
*^  taken  to  be  an  exposing  to  sale  thereof  within  the  true  intent 
"  and  meaning  of  the  stat.  5  Ann."  For  the  defendant  was  not 
qualified  in  his  own  right,  and  the  steward  of  the  manor,  who  at 
most  could  have  had  but  a  delegated  authority  from  his  master, 
could  not  transfer  such  authority  to  another.  And  as  to  the  de- 
fendant's possession  of  the  game  being  bon&  fide,  and  Avithout  any 
intention  to  offend  against  the  game  laws,  that  cannot  vary  the 

case 
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cBSej  as  was  held  in  Calcraft  v.  Gihbs  (a) ;  where,  tJhotig*'  the 
defendant  had  acted  bonft  fide  as  gamekeeper  undier  a  dcpiiMiori* 
to  one  who  claimed  to  be  lord  of  the  manor,  yet  the  claimant's 
title  failing',  the  defendant  was  deemed  liable  to  the  penalty.  Sa 
the  possession  of  naval  stores,  however  innocently,  cannot  be 
justified  except  in  one  or  other  of  the  ways  protected  by  the 
act  (a). 

Lord  Ellenborough  C.  J.    The  question  is.  Whether  the 
possession  of  the  defendant  were  such  as  to  constitute  an  offence 
and  subject  him  to  the  penalty  under  the  statute?  |Hedid  not 
claim  the  hare  as  his  property,  nor  acquire  the  possessiort  df'it 
for  himselFi  but  for  his  master,  on  whose  manor  it  was  taken';- 
and  if  this  be  an'offence,  no  case  can  be  stated  in  which  an  un- 
qualified person;  can  innocently  come  in  contact' with  game.  It' 
may  as  well  be  said  that  if  a  qualified  man  returning  ho*neTl^th' 
a  bag  of  game  were  to  fall  from  his  horse,  another  could  nqt» 
lawfully- take  up  the  bag  in  order  to  assist  the  owner:  or  that', 
if  a  person  seized  an  offender  who  had  nar^  stores  unlawfully/ 
in  bis- possession,  and  took  them  away  in  order  to  bring  them 
before  a  magistratCj  that  would  be  an  unlawful  possession 
against  the  acts  of  parliament  made  for  protecting  the  king's- 
storeSi    The  case  of  ^  Molton  v.  Cheeseley  mu9,t  ha.ve  been  im- 
perf^tly  stated  (6). 

Grose,   Lb"  Blanc,  and  Baylev,  Justices,  assented^  and^ 
tbe  former  oteerved  that  the  possession  of  the  game  by  thede- 
fewdan*  WB8  rather  for  the  purpose  of  pi-otfecting  tlte  game,* 
thaa  in  breach  of  the  laws  for  preserving  it. 

Rule  absolute. 


-  J 


(a)  5  Term.  Rep.  19. 

(6)  9  &  10  W.  3.  c.  41.  and  vide  stat  39  &  40  G.  3,  c.  89.,  which  recites 
thie  intervening  statutes  :  but  see  the  case  before  Foster  J.  in  the  Appendix  to 
his  Treatise  on  the  Crown  Law,  439.  edit,  of  1792.-  and  «  East's  P.  C.  765.- 

(f )  The  fact  proved  there  was  that  a  pheasant  had  been  killed  by  accident  by  ■ 
the  defendant's  dog ;  and  the  defendant  had  afterwards  carried  it  away.  Two 
penalties  were  sought  to  be  recovered,  one  for  having  the  pheasant  in  his  pvs- 
setsion  not  being  qualified,  the  other  for  kesping  a  dog  to  kill  game.  Rf  r.  Justice 
Buller  is  said  to  have  ruled  that  the  plaintiff  could  go  for  one  penalty  oilly, 
"  for  that  both  offences  being  by  the  same  act,  the  plaintiff  could  recover  biit 
one  penalty  under  tke  same  statute."  The  wording  being  equivocal,  it  was 
considered  at  first  as  if  by  the  word  act  was  to  be  understood  statute;  which 
it  was  agreed  on  all  hands  could  not  have  been  ruled  by  the  learned  judge  ; 
who  probably  3aid  that  two  penalties  could  not  be  recovered  under  this  »ta- 
tuta  for  the  same  act  done  by  the  defendant; 
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Tuesday, 

HE  plaintiff  declared  in  assumpsit  upon  a  wager  made  on      "*  *^**' 

the  25th  of  November  1/99,  whereby  he  betted  with  the  de-  fomrSfso 

fendant  50  guineas  that  he  the  plaintiff  should  not  be  married  in  guineas,  that 

six  years ;  stating  that  in  consideration  that  the  plaintiff  promised  J^oufcot  ^ 

to  pay  the  defendant  50  guineas  in  case  he,  the  plaintiff,  should'  marry  within 

be  married  within  that  time,  the  defendant  promised  to  pay  the-  ^^^.  y^*!^'.**. 

'  ^  ^   ^  prima  facie  m 

plaintiff  the  like  sum  if  the  plaintiff  should -not  be  married  within  restraint  of 

that  time.  And  then  the  plaintiff  averred,  that  from  the  time  of  "lamage,  and 
,  .         1  .      ,     ^  ,  .  .    I  ,        ,  therefore  void; 

makmg  the  promise  he  has  not  been  nor  is  yet  married,  but  dur-  no  circusi-] 

ing  all  the  time  has  remained  and  still  is  unmarried;  whereby  stances  ap- 

the  defendant,  at  the  expiration  of  six  years  from  the  making  of  shew  ° 

the  promise,  became  liable  to  pay  to  him  the  said  sum,  &c.  that  such  re- 

To  this  the  defendant  demurred  specially,  on  the  ground  that  prudent  and 

the  contract  declared  on  was  illegal  and  void  j  the  same  having-  proper  in  the 

been  entered  into  in  restraint  of  marriage,  and  tending  to  pre*  stance. 

vent  the  plaintiff  from  marrying  during  six  years,  &c.        .^ 

Burrough,  in  support  of  the  demurrer,  argued  that  a  party 
binding  himself  not  to  many  on  pa\n  of  paying  a  sum  of  money- 
was  a  contract  in  restraint  of  marriage,  and  therefore  void  by 
the  express  determination  in  Lmve  v.  Peers  (a).     That  indeed 
was  a  covenant  not  to  marry  any  body  else  besides  the  plain- 
tiff; which  being  indefinite  might  extend  to  the  duration  of* 
the  defendant's  life :  but  the  length  of  time  in  which  the  re-       f  23  1 
straint  is  to  operate,  or  the  amount  of  the  penalty,  cannot  make- 
any  difference  in  principle,  any  more  than  the  form  of  the  con- 
tract in  that  case  being  by  deed,  and  in  this  by  parol.     Baker 
V.  fVhite  (b)  was  also  the  case  of  a  bond  set  aside,  on  account 
of  its  being  in  general  restraint  of  marriage,  as  Lord  Hardwicke 
declared  in  Woodhouse  v.  Shepley  (c). 

Marry  at  J  contra,  denied  that  this  was  a  contract  in  restraint 
of  marriage ;  i.  e.  for  that  purpose ;  though  collaterally  it  might 
have  that  operation  on  the  mind  of  the  party  :  but  such  a  pos- 
sibility would  not  vitiate  the  contract.  Supposing,  however, 
that  it  was  a  contract  in  partial  restraint  of  marriage^  he  en- 
deavoured to  distinguish  this  from  the  cases  cited,  by  sayirtg*  -.  ... 
that  they  went  upon  tlte  restraint  of  marriage  being  general, 

(a)  4  Burr.  2'225.   Vide  S.  C.  in  the  Exchequer,    Wilmot's  Rep.  364. 
(6)  3  Vem.  315.  _  (c)  «  Atk.  540. 

and 
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1808.       and  such  as  would  enure  during  the  Uves  of  the  parties ;  which 

"~~~~~"      was  unreasonable  in  itself;  but  there  was  nothing  unreason- 

against       ^^^^  ^^  ^  party  restricting  himself  from  marrying  for  six  years : 

"•ICE.        circumstances  might  render  it  prudent  and  proper  to  impose 

such  a  temporary  qualified  restraint ;  the  party  might  have 

been  a  minor :  and  nothing  appeared  here  to  shew  the  contrary. 

Burrough  replied,  that  in  the  absence  of  circumstances  which 
shewed  expressly  that  this  was  a  pi*U(lent  and  proper  restraint 
of  marriage  in  the  particular  instance,  the  case  fell  within  the 
general  rule  against  all  contracts  in  restraint  of  marriage. 

Lord  Ellenborough  C.J.  On  the  face  of  the  contract  its 
immediate  tendency  is,  as  far  as  it  goes,  to  discourage  marriage; 
and  we  have  no  scales  to  weigh  the  degree  of  effect  it  would 
have  on  the  human  mind.  It  is  said,  however,  that  the  restraint 
is  not  to  operate  for  an  indefinite  period,  but  only  for  six  years, 
and  that  there  might  be  reasonable  grounds  to  restrain  the 
party  for  that  period.  But  no  circumstances  are  stated  to  us 
to  shew  that  the  restraint  was  reasonable ;  and  the  distinct  and 
immediate  tendency  of  the  restraint  stamps  it  as  an  illegal  in- 
gredient in  the  contract.  Wagers  in  general  are  seldom  indif- 
ferent in  their  tendency,  and  this  certainly  is  not  so. 

Grose  J.  Every  contract  in  restraint  of  marriage  is  illegal, 
as  was  said  by  Lord  Hardwicke.  But  this  is  endeavoured  to  be 
distinguished  from  former  cases,  as  not  being  a  total  and  in- 
definite restraint  of  marriage  :  that  however  must  depend  upon 
the  duration  of  the  party's  life.  If  good  for  six  years,  why  not 
for  a  longer  period  ? 

Le  Blanc  J.  This  case  is  presented  to  us  stripped  of  all  par- 
ticular circumstances,  and  therefore  must  be  determined  by  the 
general  rule  of  law.  Now  it  is  impossible  to  say  that  such  a 
contract  might  not  have  an  effect  on  the  mind  of  the  party  to 
deter  him  from  marrying-  during  the  six  years ;  but  a  contract 
to  restrain  marriage  generally  has  been  determined  to  be  illegal, 
as  being  against  the  sound  policy  of  the  law :  and  nothing  is 
stated  here  to  shew  it  to  be  otherwise  in  the  particular  instance. 

Baylby  J.  This  wager  is  calculated  to  operate  against  mar- 
riage, and  no  prudential  reasons  are  shewn  to  have  conduced  to 
it  in  this  instance;  therefore  it  falls  within  the  general  rule, 
^        -•       that  being  a  contract  in  restraint  of  marriage  generally,  it  is  void. 

Judgment  for  the  Defendant. 
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The  King  against  The  Inhabitants  of  St.  James  in  '^^^"^*^'^'' 
Bury  St.  Edmunds. 

^T^WO  justices,  by  an  order  in  the  usual  form,  reciting  the  A  labourer 

-^    complaint  of  the  churchwardens,  &c.  of  the  poor  of  the  his  master  to 

parish  of  St.  James,  &c.  that  Samuel  Offord  did  lately  come  to  drive  his  cart 

inhabit  in  the  said  parish,  not  having  gained  a  legal  settlement  ^ith  oneToad 

there,  and  that  he  was  then  actually  chargeable  to  the  parish,  and  to  return 

removed  the  said  S.  Offord  from  St.  James,  in  Bury,  to  Ixworth.  ^^^  ^^   ^^* 

both  in  Suffolk  ;  which  order  was  quashed,  on  appeal  to  the  broke  his  leg 

Sessions,  subject  to  the  opinion  of  this  Court  on  a  case,  stating ;  ^^^^  which"" 

That  the  pauper  Offord  being  settled   in   Ixworth  was  em-  detained  him 

ployed,  on  the  23d  of  December,  1807,  as  a  day-labourer,  by  R.  [^'such^S' 

Heffer  of  Ixworth,  to  drive  a  load  of  hay  to  St.  James's  in  the  by  which  he 

town  of  Bury,  and  to  return  with  a  load  of  muck.    In  loading  wasrehevedjis 
^  to  be  consider- 

the  muck  he  fell  and  broke  his  leg.  On  the  24th  December  two  ed  as  casual 

niaeristrates  took  the  pauper's  examination,  made  out  the  order  of  P°"^'>  ?"d  ^^ 

.1/1  u   •  i-i    ^     I.  i\  1     .    such  IS  not re- 

reraoval,  and  (the  pauper  being  unable  to  be  moved)  suspended  movable 

the  execution  by  an  indorsement  on  the  back  of  the  order.  The  ^'ther  under 
1.1  11  .         ,.     ,  .  .     I'he  Stat.  13  & 

pauper  was  attended  by  a  surgeon  by  the  order  of  the  parish  14  Cur  2.  c. 

officers  of  St.  James,  and  the  expence  of  16L  IS*,  was  incurred  i2.or  thestat. 

35  Geo.  3.  G. 

for  his  cure  and  maintenance.    On  the  1st  of  Jpril  1808,  the  101.  as  not 
pauper  being  able  to  move,  the  magistrates  took  off  the  suspen-  coming  there 
sion,  and  made  the  *order  for  payment  of  the  ]6l.  13s.  for  the  ex-  inhabit^;  and 
pences,  by  indorsing  the  same  on  the  order  of  removal ;  and  on  consequently 
the  same  day  the  order  was  executed, and  the  pauper  conveyed  of  his'relieF 
to  Ixworth.  caimot  be  di- 

The  Attorney  General  and  Storks,  in  support  of  the  order  of  pa*id^durin^ 
Sessions,objected  to  theoriginalorderof  removal  and  the  order  for  thesuspension 
payment  of  costs  during  the  suspension  ofit,  upon  the  ground  that  reinovahmder 
casual  poor  were  not  removeable  before  the  stat.  35  Geo.  3.  c.  the  latter 
101,  and  that  act  did  not  enable  the  magistrates  to  remove  any  ^*^^p":^2r  1 
persons  who  were  not  removeable  before,  but  Avas  meant  to  pre- 
vent persons  who  were  removeable  from  being  removed  during 
illness  or  other  infirmity  which  rendered  it  dangerous  to  them. 
The  Stat.  13  &  14  Car.  2,  c.  11.,  which  first  gave  the  power  of 
removal,  is  confined  to  persons  coming  to  settle  in  a  parish  in  any 
tenement  under  the  yearly  value  of  lOl. :  and  therefore  where  an 
order  of  removal  only  stated  that  the  pauper  had  endeavoured  to 

Vol.  X.  C  intrude 


26.  ^  CASES  IN  TRINITY  TERM 

1808.        itttmde  into  the  parish,  &c.,  it  was  held  (o)  ill.    The  stat.  35. 

— — —      Geo.  3.  c.  lOl,  which  enables  the  magistrates  to  suspend  orders 

a^ains^       of  removal,  uses  the  words  inhabiting  or  sojourning  in  the  place 

The  In^abi-  from  whence  the  pauper  is  to  be  removed.    But  neither  could 

ST^^iftts  in  ^^'^  pauper,  in  any  fair  sense  of  the  words,  be  said  to  have 

Bl  av  St.  Ed-  cOtne  to  settle  in  the  parish  of  St.  James  in  Bury,  nor  to  have 

'  >*»''NDs.       \yeen  inhabiting  or  sojourning  there  at  the  time  of  the  order  of 

removal  made.  The  law  throws  the  obligation  of  providing  for 

casual  poor  on  the  parish  in  which  they  happen  to  be  when  the 

necessity  arises.    This  is  every  day's  experience.    And  in  Sim- 

[  27  ]       monds  v.  Wilmott  and  Others  (6),  Lord  Eldon  C.  J.  of  C  B. 

held  that  where  a  person  had  relieved  one  who  came  under  that 

description,  he  had  a  right  to  recover  the  expences  from  the 

parish  officers.    [Lord  Ellenborough  asked  if  there  had  been 

any  subsequent  recognition  of  the  point  said  to  have  beenruled 

in  that  case  :  but  no  answer  was  given.}  The  general  point  was 

decided  in  Newby  v.  Wiltshire  (c)  in  this  court,  where  it  was 

held  that  the  master  of  the  pauper,  who  broke  his  leg  as  he  was 

drivinghis  master's  waggon,  was  not  liable  to  the  surgeon  for  his 

cure ;  but  that  the  parish  were  bound  in  the  first  instance  to  have 

taken  care  of  him.    So  in  fVatson  v.  Turner  (d),  a  subsequent 

promise  made  a  parish  officer  to  pay  the  expences  of  a  pauper's 

cure  out  of  the  parish  was  held  binding  as  a  consideration  founded 

upon  a  moral   obligation  on  the  parish  to  provide  for  their 

poor  (e). 

Frere,  contrk,  denied  that  there  was  any  distinction  between 
casual  and  other  poor,  in  respect  to  their  removal.  Before  the 
Stat.  35  G.3.  it  was  always  considered  that  coming  to  settle  upon 
a  tenement  under  10^  a  year,  and  being  likely  to  become  charge- 
able, were  convertible  terms  ;  and  the  only  difference  that 
statute  has  made  in  thisrespect  is  to  prevent  persons  who  before 
were  liable  to  be  removed,  as  likely  to  become  chargeable,  from 
being  removed  till  they  are  actually  chargeable.  The  word 
sojourning  used  in  that  statute  bespeaks  only  a  temporary  stay  in 
a  place,  as  contradistinguished  from  inhabiting,  which  implies  a 
regular  dwelling  there.  At  the  time  when  the  order  was  made 
the  pauper  had  not  only  been  sojourning  in  the  parish  for  a  day, 

(»)    J?€jr  V,  Graf  ham,  2  Const,  635.  pi.  660. 

(b)  2  Esp.  N,  P.  Cos.  91. 

(c)  Cald.  527. 

(d)  Exch.  T.  7.  G.  5.  Bull.  N.  P.  129.  UT. 

(e)  But  the  law  will  not  raise  an  implied  promise  in  parish  officers  lo  repay 
money  laid  oiii  for  one  of  their  paupers  taken  ill  in  another  parish.  Atkins  v. 
B«mell,  2  East  505. 

but 
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but  was  likely  to  continue  there  for  some  time.  The  objection        1808. 
would  have  applied  as  well  to  a  femoval  under  the  stat.  13  &  14     Jr~!3 — 
Car.  2.  as  under  the  stat.  36  G.  3. ;  and  therefore  the  argument        against 
proves  too  much ;  for  the  former  statute  has  been  long  extended    The  Inhabit 
to  cases  not  within  the  precise  words  of  it ;  and  there  have  been    g^  j^mes  in 
numberless  instances  in  practice  of  the  removal  of  casual  poor.  Bury  St.  En- 
Admitting  that  the  parish  is  bound  in  the  first  instance  to  relieve       ^      "  -^ 
casual  poor,  one  of  the  objects  of  the  stat.  35.  G.  3.  was  to  point 
out  a  course  which,  without  endangering  the  safety  of  sick  or  in- 
firm paupers,  the  parish  which  relieved  them  might  get  reim- 
bursed.  And  such  a  constniction  will  best  further  the  object 
of  that  act ;  for  the  remedy  will  be  more  promptly  and  effica-  » 

ciously  administered  to  casual  poor  from  the  consideration  that 
the  expence  will  be  reimbursed  to  the  parish.  To  determine 
now  for  the  first  time,  that  casual  poor  are  not  liable  to  be  re- 
moved, will  be  attended  with  great  inconvenience  and  encourage 
litigation.  It  will  be  made  a  question  in  a  variety  of  cases  with 
what  view  the  pauper  came  into  the  parish  fi'om  whence  he  is 
sought  to  be  removed.  The  animus  morandi  and  the  animus 
revertendi  must  also  be  discussed.  The  distinction  of  casual 
from  other  poor  is  only  a  popular  one,  and  not  to  be  found  in 
any  of  the  statutes  relating  to  the  poor.  Eveiy  person  relieved 
in  a  parish  to  which  he  does  not  belong  is  casual  poor.  The 
present  question  was  raised  in  Rex  v.  Kynaston  (a,)  but  the 
case  was  decided  upon  another  ground. 

Lord  Ellenborougb  C.  J.  The  case  has  been  very  fiilly  [  29  ] 
gone  into,  and  if  the  Court  thought  that  any  fiirther  light  could 
be  thrown  upon  it,  they  would  have  been  desirous  of  receiving  it. 
Butno  doubt  can  be  raised  on  the  question.  No  person  is  remove- 
able  from  theparish  where  he  is  but  by  positive  statute.  Inorder 
therefore  tosecM'hat  that  poweris we  must  trace  it  tothestatute 
itself  which  confers  it,  the  13  &14  Car.  2.  c.  12. :  and  that,  after 
reciting  that  poor  people  endeavour  to  settle  themselves  in  those 
parishes  where  there  is  the  best  stock,  &c.  and  when  they  have 
consumed  it,  then  to  another  parish,  &c.  says,  that  it  shall  be 
lawful,  on  complaint  of  the  parish  officers,  within  40  days  after 
any  su€h  person  coming  to  settle  as  aforesaid  in  any  tenement 
under  the  yearly  value  of  lOZ.  for  any  two  justices  of  the  peace 
of  the  division  where  any  person  likely  to  be  chargeable  to  the 
parish  shall  come  to  inhabit,  by  their  warrant  to  remove  him  to 
the  place  of  his  last  legal  settlement.  The  expression  of  coming 

(a)  1  East.  118. 

C2  to 
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1808.        io  settle  denotes  that  the  party  comes  animo  morandi  or  ma- 

nendi :  it  may  be  for  a  temporary  purpose,  but  still  it  must  be 

iht  KixG     understood  that  he  comes  to  settle  there.    But  how  can  it  be 

(igtunut 

The  Iiiimbi-   said  that  the  pauper  went  into  this  parish  animo  morendi  at  all } 

tants  of       fjg  went  into  the  town  with  a  cart  load  of  hay,  which  he  was  to 
v>T.  James  in  •" 

Bury  St.  El-  dispose  of,  and  return  with  a  load  of  muck :  how  then  can  it  be 

MLNDs.  sjjjj  that  he  went  there  to  settle  ?  Then  if  he  were  not  remove- 
able  within  the  terms  of  the  stat.  13  &  14  Car.  2.  can  we  find 
any  enlargement  of  the  power  of  removal  ?  The  stat.  35  Geo.  3. 
has  the  words  inhabiting  or  sojourning :  but  it  would  be  an  ex- 
travagant construction  of  either  of  those  terms  to  say,  that  it 
meant  to  include  such  a  case  as  this.    Then  if  the  order  be  not 

{  30  ]  warranted  by  cither  of  these  statutes,  there  is  no  authority  for 
it,  and  the  Sessions  have  done  right  to  quash  it. 

Grose  J.  It  is  impossible  to  say  that  the  pauper  became  re- 
movcable  by  the  stat.  35  G.  3.,  which  was  passed  for  the  pur- 
pose of  preventingpoor  persons  from  being  removed  till  they  were 
actually  chargeable,  who  were  before  removeable  under  the  stat. 
13  &  14  Car.  2.  from  the  parish  into  which  they  had  come  to 
settle  in  a  tenement  under  the  yearly  value  of  10/ ,  upon  being 
likely  to  become  chargeable.  A  man  coming  into  a  town  with  a 
cart,  for  an  hour,  to  dispose  of  his  load,  cannot  be  said  to  have 
come  there  to  settle :  but  having  met  with  an  accident  there, 
which  detained  him,  he  comes  within  the  description  of  casual 
poor,  and  as  such  was  neither  within  the  stat.  35  G.  3.  nor  that 
of  the  13  &  14  Car.  2.,  and  therefore  the  original  order  was  im- 
properly made. 

Le  Blanc  J,  Whether  ultimately  it  might  be  better  either 
for  the  poor  or  for  parishes,  to  consider  persons  of  the  descrip- 
tion of  this  pauper  as  removeable,  I  cannot  say  ;  I  should  hope 
that  it  would  not  make  any  difference  in  the  treatment  which 
poor  persons  in  their  necessities  should  experience:  but  we  can 
only  look  to  the  authority  which  the  magistrates  had  to  remove 
the  pauper.  Their  power,  if  any,  must  be  derived  either  from 
the  stat.  13  &  14  Car.  2.  or  the  stat.  35  G.  3.  It  has  been  pro- 
perly admitted  that  the  latter  of  these  did  not  enlarge  the  power 
of  removing  poor  persons,  but  was  meant  to  provide  that  per- 
sons who  by  law  were  before  removeable  if  likely  to  become 
chargeable, should  not  be  removed  till  actually  so;  and  to  make 

[  31  }  provision  foj- suspendingtheordei' of  removal  when  made  incase 
of  sickness  and  infirmity,  and  that  the  expences  incurred  in  the 
care  and  maintenance  of  the  persons,  between  the  order  to  re- 
move and  the  actual  removal  of  them,  should  be  defrayed  by 

th« 
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the  parish  to  which  they  should  be  found  to  belong.  We  must 
then  look  to  the  stat.  13.  &  14.  Car.  2.  Consistently  with  that 
statute,  which  enables  the  order  of  removal  to  be  made  on  com- 
plaint of  the  parish  officers  of  persons  coming  to  settle  and  in- 


1808. 


The  KiKG 

against 
Tlie  Inbabi- 

habit  in  the  parish,  the  form  of  the  order  states  the  complaint  of  g^   James  ir 
the  parish  officers  of  St.  James's,  that  the  pauper  came  to  inhabit  Bury  St.  Er- 
in their  parish  ;  (and  without  such  complaint  the  justices  would        munds. 
have  no  jurisdiction).  The  question  then  is, Whether  this  pau- 
per came  to  inhabit  or  settle  in  the  parish  ?  the  case  shews  that 
he  did  not ;  for  it  states  the  particular  object  of  his  coming  there 
to  drive  a  load  of  hay  and  return  with  a  load  of  muck  :  there- 
fore under  the  statute  of  Car.  2.  he  could  not  lawfully  be  the 
object  of  complaint  of  the  parish  officers;  and  if  not,  the  ma- 
gistrates could  have  no  power  to  remove  him.     The  question, 
though  glanced  at,  did  not  arise  in  The  King  v.  Kynaston. 

Bayley  J.  The  stat.  35  Geo.  3.  was  clearly  intended  to  re- 
strain the  power  of  removal,  and  not  to  make  persons  remove- 
able  who  were  not  so  before.  Then  the  stat.  13.  and  14.  Car.  2. 
only  gives  the  magistrates  power  to  remove  persons  who  come 
to  settle  and  inhabit  in  a  parish.  Before  that  statute  a  settle- 
ment was  gained  by  mere  inhabitancy,  and  the  statute  was 
passed  to  prevent  settlements  being  gained  by  inhabitancy. 
Now  it  is  clear  that  this  pauper  did  not  come  to  inhabit  in  the 
parish  from  whence  he  was  removed.  And  as  down  to  the 
period  of  the  stat.  35  Geo.  3.  it  never  was  considered  that  a  [  32  ] 
person,  coming  into  a  parish  for  such  a  purpose  as  this  pauper 
did,  came  there  to  inhabit,  or  was  removable ;  therefore,  since 
the  statute,  which  was  passed  to  restrict  the  power  of  removal, 
he  cannot  be  considered  as  a  person  removable. 

Order  of  Sessions  confirmed. 


Guard  against  Hodge = 


June  ijad. 


THE  venue  was  changed  from  Middlesex  to  Devon,  in  an  The  venue 
action  for  criminal  conversation  with  the  plantiff's  wife,  '"aybechang 

^  '    ed  in  an  ac- 

upon  the  usual  affidavit  that  the  whole  cause  of  action,  if  any,  tion  for  cri- 

arose  in  Devon,  and  not  elsewhere  out  of  that  county.    On  which  ™"?^'  convei 
'  •'  salion  on  the 

usual  affidavit, 
that  the  wJwle  cause  of  action,  if  any,  arise  in  the  county  to  which  it  is  cliar.ged ;  for  the 
whole  cause  of  action  is  the  trespass  on  the  plaintift 's  wife ;  and  the  venue  can  only  bf 
brought  back  by  the  plaintiff's  undertaking  to  give  material  evidence  in  the  original  county, 

a  rule 
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1808.       a  rule  nisi  was  obtained  for  discharging  the  former  rule  for 
•  changing  the  venue,  and  to  bring  the  cause  back  into  Middlesex, 

against       upon  an  affidavit  that  the  marriage  of  tlie  plaintiff  with  liis 
JloDGE.       wife  was  had  in  Ireland. 

Dampier,  in  shewing  cause  against  the  last  rule,  said  that  it 
was  to  be  collected  from  the  affidavit  that  Devon  was  the  only 
place  where  the  parties  had  met.  That  the  question  came  to 
this,  Whether  the  venue  could  ever  be  changed  in  this  kind  of 
action ;  which  depended  on  whether  the  corpus  delicti,  or 
cause  of  action,  were  the  criminal  intercourse,  or  the  injured 
sense  of  feeling  which  the  husband  carried  about  with  hiai 
wherever  he  went?  and  it  seemed  the  former.  Tliat  the  action 
in  its  form  must  be  taken  to  be  an  action  on  the  case,  and  not 
of  trespass  j  otherwise  the  statute  of  limitations  would  run  on  it 
in  four  years,  instead  of  six,  as  it  had  been  determined  to  do. 

[  33  ]  The  Attorney-General  and  Harris,  in  support  of  the  i*ule, 

urged  as  an  objection  to  changing  the  venue  in  such  an  action, 
that  the  defendant  could  not  make  the  usual  affidavit,  without 
in  some  degree  admitting  the  cause  of  action :  and  as  the  mar- 
riage of  the  plaintiff  was  had  in  Ireland,  he  could  not  bring  the 
venue  back  again  to  Middlesex  by  giving  the  usual  undertaking 
to  give  material  evidence  there.  The  gist  of  the  action  is  the 
per  quod  consortium  amisit,  and  therefore  the  plaintiff  is  da- 
maged in  every  county  where  he  is  after  the  loss  sustained. 
There  is  no  instance  of  changing  a  venue  in  an  action  for  de- 
bauching the  plaintiff's  daughter  per  quod  servitium  umisit. 
And  in  Cailland  v.  Champion  (a),  where  the  venue  had  been 
improperly  changed,  the  Court  ordered  it  to  be  brought  back 
•  again. 

Lord  Ellenbo ROUGH  C.  J.  The  rule  for  changing  the 
venue  having  been  made  on  the  usual  affidavit,  that  the  whole 
cause  of  action  arose  in  the  county  of  Devon  and  not  elsewhere, 
makes  it  necessai*y  to  consider  what  is  the  whole  cause  of  action 
in  this  case.  Now  that  is  the  trespass  committed  on  the  wifej 
and  the  proof  of  the  marriage  of  the  plaintiff,  though  necessary 
to  entitle  him  to  recover  for  the  injury  complained  of,  is  no  part 
of  the  cause  of  action.  As  in  Clarke  and  Another,  Jssignees,&,c. 
V.  Reed  (fi,)  where  upon  a  rule  for  changing  the  venue  from 
London  to  Essex,  in  an  action  brought  by  the  assignees  of  a 
bankrupt  against  the  defendant  for  money  had  and  received  j  it 
having  been  objected  that  the  commission  was  issued  at  West- 

(o)  7  Term.  Rep.  205,  {b)  1  ^cw  Rep.  310.  - 

minster. 
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fninster,  and  that  the  assignees  were  chosen  at  Guildhall;  and        1808. 
that  as  it  thereby  appeared  that*  the  whole  cause  of  action      ~^~~ 
did  not  arise  in  Essex,  therefore  the  plaintiff  was  entitled  to        against 
retain  his  action  in  London:  the  Chief  Justice  said  that  if  the       r^S^" 
cause  of  action  arose  in  two  different  counties  the  defendant       L        ^ 
had  no  right  to  change  the  venue  ;  but  that  the  matters  stated 
were  no  part  of  the  cause  of  action,  which  must  have  arisen 
before  the  bankruptcy ;  though  they  were  material  evidence 
to  be  given  in  support  of  it.    Therefore  that  the  plaintiff  must 
undertake  to  give  material  evidence  in  London,  in  order  to 
draw  back  the  venue.    So  here,  though  the  marriage  be  a  ma- 
terial inducement  to  the  right  of  the  plaintiff  to  maintain  the 
action  in  respect  to  the  trespass  on  his  wife,  yet  it  is  no  part 
of  the  cause  of  action ;  and  consequently  the  venue  can  only 
be  brought  back  by  the  plaintiff's  undertaking  to  give  material 
evidence  in  Middlesex.     "  , 

Per  Curiam,  Rule  discharged. 


Thursday, 

The  Trent  Navigation  Company  against  Harlev.  June  2dd. 

TTkEBT  on  bond  given  in  1799  for  500.;  the  condition  of  The  laches  of 

-*-^  which,  reciting  that  the  company's  committee  had  ap-  i^^j^^    (condi- 

pointed  James  Ella,  collector  of  their  tolls,  and  that  the  defend-  tioned  for  the 

ant  and  one  Barnsdale  had  agreed  to  give  their  bond  as  sureties  gor"to^a^ccount 

for  Ella's  faithful  discharge  of  his  duty,  was  that  if  Ella  should,  for  and  pay 

as  long  as  he  continued  collector,  from  time  to  time  perform  totimeallsuch 

the  orders  of  the  committee,  and  render  to  them  or  their  trea-  tolls  as  he 

surer,  [&c.*  true  accounts  in  writing  of  all  monies  which  he  ^^^^^^^  obli-^^ 

should  receive  and  pay  on  account  of  tlie  navigation,  &c.  and  gees,)  in  not 

also  if  he  should  from  time  to  time  truly  pay  to  the  treasurer,  prpperly  c'^a- 

j  t^  J  J   mining  his 

when  required,  all  sums  of  money  which  should  come  to  his  accounts  for 

hands  as  such  collector  and  receiver,  without  fraud  or  delav,  ^  °!  ^  y*^'^V> 

'  •      andnotcalnng 

and  in  all  things  faithfully  execute  the  said  office  of  collector,  upon  the  prin- 
&c.  then  the  bond  to  be  void.     The  declaration  then  set  out  a  '^'P*^  ^°'"  ^'^^' 

ment  so  soon 

breach  of  the  condition,  that  Ella  did  not  pay  to  the  treasurer,  as  they  might 

when  required,  all  sums  of  money  which  came  to  his  hands  as  ^^^^  ^°"^  '^^^ 

t        11  a  ^rtrvi    t  1      y>  I      ^  i-»i^/A   suras  in  arrear 

sucli  collector,  &c.  to  wit,  oOOi.  between  the  otii  August  1/99  or  unaccount- 

and  1st  of  November  180/:  of  which  the  defendant  afterwards  ed  for,  is  not 
,     J         .         „  an  estoppel  at 

had  notice,  &C.  /„,„  in  an  ac- 

The  defendant  pleaded,  1st,  non  est  factum.     2dlv,  That  tion  against 

'       xrn      t"®  sureties. 


The  Trekt 
Navigation 

Company 
against 

Haaley. 
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1808.  ^^^^  ^^^  ^■'^'"^  ''"^^  *®  '*™^  P^y  ^  t^'^  treasurer,  when  required, 
all  the  sums  which  came  to  his  hands  as  collector,  &c.  3dly, 
That  before  Ella  refused  or  was  required  to  pay  to  the  treasurer 
the  said  supposed  sum  come  to  his  hands  as  collector,  to  wit,  on 
the  6th  August  1801,  Ella  rendered  accounts  in  writing  to  the 
committee,  which  purported  to  be  tnie  accounts  in  writing  of  all 
sums  by  him  before  received  and  expended,  as  collector,  &c. 
which  accounts  were  alloAved,  approved  of,  and  passed  by  the 
said  committee ;  and  Ella  in  due  manner  when  required  paid 
to  the  treasurer  the  sums  which  upon  the  balance  of  the  same 
accounts  appeared  to  be  in  his  hands ;  and  the  committee  and 
the  plaintiffs,  when  they  so  allowed,  approved  of,  and  passed  the 
same  accounts,  might,  without  their  wilfiil  neglect  or  default, 
have  discovered  any  sums  received  by  Ella  as  collector,  &c.  not 
included,  and  which  ought  to  have  been  included  therein,  and 
any  false  or  fraudulent  entiy,  calculation,  balance,  or  other 
error,  or  deceit  in  the  same  accounts,  &c. :  yet  the  committee 

r  3g  1  and  the  plaintiffs  neglected  so  to  do,  and  neglected  to  require 
Ella  to  pay  any  other  sum  than  the  balance  in  the  accounts  so 
delivered,  &c.  and  also  neglected  to  give  due  notice  to  the  de- 
fendant of  any  refusal  or  default  of  Ella  to  pay  any  sum  for  six 
months  after  the  passing  and  allowing  the  same  accounts  :  by 
reason  of  which  premises  and  of  the  laches  of  the  plaintiffs  in 
that  behalf,  and  inasmuch  as  the  defendant,  without  his  default, 
was  altogether  ignorant  of  the  premises,  the  defendant  became 
wholly  discharged  from  all  liability  to  the  plaintiffs  on  the  bond, 
by  reason  of  Ella's  refusal  to  pay  to  the  ti'easurer  the  said  sum 
by  him  received  as  aforesaid.  The  4th  plea  stated  that  when 
the  accounts  were  so  rendered  to  the  committee  by  Ella,  and  al- 
lowed, approved,  and  passed  by  them,  (as  mentioned  in  the  last 
count),  he  was  in  due  manner  required  and  did  in  due  manner 
pay  to  the  treasurer  the  respective  balances  appearing  to  be  due 
on  such  accounts ;  and  that  the  committee  and  the  plaintiffs  at 
the  time  they  so  allowed,  approved,  and  passed  the  accounts,  had 
notice  that  Ella  had  received  certain  sums,  as  collector,  &c.  not 
included,  and  which  ought  to  have  been  included,  in  those  ac- 
counts, being  the  sums  mentioned  in  the  declaration,  and  also 
then  knew  of  false  and  fraudulent  entries,  balances,  and  other 
errors,  &c.  in  such  accounts:  yet  the  committee  and  the  plain- 
tiffs for  a  long  time,  to  wit,  six  years  after  the  passing  of  those 
accounts,  neglected  to  require  Ella  to  pay  the  sums  so  received 
by  him,  or  to  pay  any  other  sum  than  the  balances  appearing  on 
the  accounts  so  rendered,  &c.  and  during  all  that  time  neglected 

to 
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to  give  the  defendant  notice  of  any  default  or  refusal  of  Ella  to 
pay  or  account,  &c. ;  and  fraudulently  concealed  from  the  de- 
fendant that  Ella  had  concealed  the  same ;  and  that  he  had  made 
the  said  false*  and  fraudulent  entries,  balances,  and  errors,  &c. 
by  reason  of  iyhich  premises,  and  by  the  laches  of  the  plaintiffs, 
and  inasmuch  as  the  defendant,  without  his  default,  was  ignorant 
of  the  premises,  he  became  wholly  discharged  from  all  liability, 
&c.  The  5th  plea  stated  more  generally  that  the  plaintiffs  might, 
without  their  wilful  neglect  and  default,  have  detected  any  sums 
received  by  Ella  as  collector,  which  ought  to  have  been  paid  or 
accounted  for  by  him  to  the  plaintiffs,  or  any  false  entry,  balance, 
error,  &c.  in  the  accounts  so  rendered  by  him :  yet  they  neglected 
'so  to  do,  and /or  six  years,  after  the  respective  times  of  receiving 
the  said  supposed  sums  by  Ella,  they  neglected  to  require  him 
to  pay  them,  and  also  neglected  to  give  notice  to  the  defendant 
of  his  default,  &c.  and  the  defendant,  without  his  default,  was 
ignorant  of  the  premises  and  of  the  laches  of  the  plaintiffs  in 
that  behalf,  and  thereby  became  discharged,  &c.  The  6th  plea 
stated,  that  after  Ella  had  received  the  sums  in  the  declaration 
mentioned  and  not  paid  over,  &c.  the  plaintiffs  had  notice  of  the 
same  and  also  of  divers  false  entries,  &c.  and  balances  in  his  ac- 
counts, &c. ;  yet  they  neglected  for  the  time  and  in  the  manner  in 
the  5th  plea  mentioned,  &c.  Issues  were  taken  on  all  these  pleas. 
At  the  trial  before  Pf^ood  B.  at  Leicester,  Ella  the  collector 
proved  that,  having  received  considerable  sums  for  tonnages,  he 
was,  in  July  1807,  called  upon  by  the  treasurer  to  know  how  the 
account  stood ;  and  made  it  out  j  by  which  a  balance  appeared 
to  be  due  to  the  company  of  above  lOOOi. ;  which  he  told  the 
treasurer  that  he  could  not  pay,  but  that  his  sureties  must.  The 
defendant,  having  been  informed  by  Ella  of  this  balance  agaiiist 
him,  required  time  to  look  into  the  account,  and  was  to  endea- 
vour to  settle  it.  Ella  also  proved  that  he  had  debited  himself 
with  the  amount  of  the  tonnages  when  due  whether  he  received 
them  or  not ;  and  that  many  of  them  he  did  not  receive ;  but  was 
in  the  habit  of  giving  credit  for  them  to  different  persons  with 
the  knowledge  and  consent  of  the  treasurer.  That  he  attended 
the  meeting  of  the  committee,  who  audited  their  books  once  a 
year.  AoAElla  produced  in  court  the  book  by  which  he  accounted 
to  the  treasurer  for  the  tolls  received,  and  which  was  at  all  times 
ready  for  his  inspection;  and  which  contained  the  initials  of  the 
treasurer  and  his  clerk  denoting  receipts  of  money  from  Ella. 
Neither  the  treasurer,  nor  the  company,  ever  complained  of  any 
ddiciency  in  Ella's  accounts  till  July  1807,  when  he  communi- 
cated 
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Navigation 

Company 
against 

IIarley. 
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1S&8.       <^^^  *t  to  his  sureties ;  though  the  treasurer  might  et6l*y  yant 

■  have  ascertained  the  balance  due  to  the  company :  and  there 

*nie  Trent    ^^^  ^^^  difficulty  in  detecting  the  errors  when  the  accounts 
Navigation  •'  /.  i       ,   /•      ,         .  i    i 

Company      Were  settled.    On  the  part  of  the  defendant  it  was  contended, 

gainst  jjjjjf  ^j^g  action  did  not  lie  in  the  name  of  the  company,  they 
having  been  paid  all  the  arrears  for  which  the  action  was 
brought  by  their  treasurer,  who,  by  this  action,  brought  in  the 
name  of  the  company,  was  endeavouring  to  recoup  himself  in 
damages  against  Ella's  surety.  But  the  learned  Judge  said  he 
could  not  notice  that  defence  upon  this  record.  It  was  next 
contended,  that  the  sureties  were  discharged  by  the  treasurer's 
not  having  given  notice  to  them  of  Ella's  being  so  much  in  ar- 
irear  in  his  accounts,  and  by  suffering  him  to  run  so  much  in 
aiTear.  But  that  was  also  ruled  to  be  no  defence  at  law,  and 
only  available,  if  at  all,  in  equity ;  where  the  general  principle 
was,  that  if  an  obligee  enlarged  the  time  of  payment  to  a  prin- 
cipal, without  the  consent  of  the  sureties,  the  latter  were  dis- 
charged.    But  whether  that  had  ever  been  extended  so  far  as 

[  39  1  to  hold  that  sureties  were  discharged  by  an  obligee's  neglecting 
to  call  upon  the  principal  so  soon  as  he  might ;  or  by  not  giv- 
ing notice  to  the  sureties  that  their  principal  had  not  paid, 
might  be  doubted.  But  that  in  this  case  it  appeared  that  the 
sureties  had  notice  immediately  after  the  deficiency  was  disco- 
vered; and  that  till  that  time  the  treasurer  had  a  good  opinion  of 
and  did  not  suspect  Ella.  There  was  no  proof  of  Ella's  having 
ever  renderedany  account  to  the  committee :  and  the  defendant's 
Counsel  declined  going  to  the  jury  either  upon  the  fact  of  the  re- 
quest to  account,  or  the  quantum  of  the  demand :  but,  reserving 
the  questions  of  law,  or  any  remedy  in  equity,  it  was  agreed  that 
only  one  sum  of  5001.  should  be  taken  in  execution  upon  this 
and  another  action  against  the  other  surety. 

Vaughan  Serjt.,  having  before  obtained  a  rule  nisi  for  a  new 
trial,  was  now  called  upon  to  support  his  objection  to  the  verdict, 
and  to  point  out  to  which  of  the  pleas  he  meant  to  apply  the  evi- 
dence. 1st,  He  contended  that  the  evidence  amounted  to  proof  of 
payment  to  the  treasurer,  under  the  2d  plea,  of  all  the  suras  ac- 
tually received  by  the  collector,  Ella;  though  he  had  also  debited 
himself  with  sums  which  he  had  not  actually  received,  but  which, 
he  had  given  credit  for  to  different  persons,  with  the  knowledge 
jund  consent  of  the  treasurer,  which  was  within  the  scope  of  his 
duty.  [But  the  Court  said  that  there  was  no  evidence  of  payment 
in  iaet  to  the  company  of  the  tolls  received.]  2dly,  He  contended 
t^t  the  accounts  having  been  annually  audited  and  approved  by 
♦he  committee,  iii  which  those  sums  were  set  down  as  received, 

which 
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which  in  feet  had  not  been  received ;  and  it  appearing  that  the 
errors  which  existed  were  such  as  might  easily  have  been  de- 
tected upon  the  view  of  the  accounts  when  they  were  settled ; 
and  the  treasurer  might  every  year  have  ascertained  the  ba- 
lance due  to  the  company ;  either  it  must  be  taken  that  by 
omitting  to  examine  the  accounts  properly,  and  to  ascertain 
the  balance,  the  committee  discharged  the  collector,  and  gave 
credit  to  the  treasurer ;  which  would  also  amount  to  payment 
under  the  2d  plea :  or  3dly,  The  committee  were  guilty  of  such 
gross  negligence  and  laches,  in  not  requiring  the  principal  to 
account  according  to  the  condition  of  the  bond  from  time  to 
time,  as  will  discharge  the  sureties  from  their  obligation.  For  the 
sureties  rely  u|)on  the  obligees  using  due  diligence  against  the 
principal  obligor,  and  their  omitting  to  do  so  for  8  or  9  yeare 
lulls  the  sureties  into  a  false  security,  and  prevents  them  from 
using  due  diligence  against  their  principal  for  their  own  pro- 
tection. And  he  referred  to  Rees  v.  Beirington  (a),  where  Lord 
Lmighhorough  C.  held  that  an  obligee's  giving  time  to  the 
principal,  without  notice  to  the  surety,  discharged  the  latter. 

Balguy  and  Clarke,  contra,  were  stopped  by  the  Court. 

LordELLENBORouGH  C.  J.  The  only  question  is,  Whether 
the  laches  of  the  obligees  in  not  calling  upon  the  principal  so 
«oon  as  they  might  have  done,  if  the  accounts  had  been  pro- 
perly examined  from  time  to  time,  be  an  estoppel  at  law  against 
the  sureties  ?  I  know  of  no  such  estoppel  at  law,  whatever 
remedy  there  may  be  in  equity.  None  of  the  pleas  appear  to 
have  been  proved  in  feet. 

Per  Curiam,  Rule  discharged. 

(a)  4  Ves.  jun.  544. 
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The  King  against  The  Inhabitants  of  Hellinglv. 

flpWO  justices  by  an  order  removed  the  wife  and  four  chil- 
-■-  dren  of  James  Pattei'son  from  Hellingly  to  Brighthelm- 
stone,  both  in  the  county  of  Sussex :  the  Sessions  quashed  the 
order,  subject  to  the  opinion  of  this  Court  on  the  following 
case.  James  Patterson,  the  husband  and  father  of  the  pau- 
pers, at  the  time  of  the  taking  and  occupying  the  tenement 
hereinafter  mentioned,  was  a  private  soldier  in  the  Sicssex  mi- 
be  let  b^  the  year ;  cajonot  confer  a  settlement  on  the  occupier  by  residence 
days. 

Brighton 


[41  ] 

Saturday, 
fune  25th. 


A  tenement 
found  to  be  of 
the  value  of  4s. 
a- week,  and  to 
be  demiseable 
at  all  times  of 
the  year,  if  let 
/)j/  t/ie  week; 
butnottobeof 
the  value  of 
iO/.  a-year,  to 
thereon  for  40 
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1808.        litia,  quartered  at  Brighton  with  his  regiment,  which  then  lay 

in  the  barracks  there.     He  had  permission  from  his  officers  to 

aeai7ist  sleep  out  of  the  barracks,  for  the  purpose  of  being  with  his  fa- 
The  Inhabit-  mily;  and  hired  a  house  at  Brighton  by  the  week,  paying  four 
Heliikgly.  shillings  a  week  for  the  same,  which  house  he  so  continued  to 
occupy  and  sleep  in  with  his  wife  and  family  for  three  months. 
The  house  so  hired  and  occupied  by  him  is  at  all  times  of  the 
year  of  the  value  of  four  shillings  a- week,  if  taken  by  the  week  ; 
but  is  not  of  the  value  of  10/.  per  annum  to  be  taken  by»the 
year.  The  question  reserved  was.  Whether  James  Patterson 
gained  a  settlement  under  the  above  circumstances  ? 

Courthope  and  Sedgwick,  in  support  of  the  order  of  Sessions, 
contended,  1st,  that  the  fact  found  in  the  case,  that  the  tenement 
was  not  of  the  value  of  lOZ.  a-year,  concluded  the  question:  for 
though  the  letting  need  not  be  by  the  year,  yet  the  value  of  the 
tenement  must  be  estimated  by  the  year;  because  the  act  13  & 
14  Car.  2.  c.  12.  speaks  of  coming  to  settle,  i.  e.  to  reside,  on  a 
tenement  under  the  yearly  value  of  10/.  2dly,  A  soldier  cannot 
gain  a  settlement  during  the  time  that  he  is  on  military  duty 
in  the  parish.  The  stat.  of  Car.  2.  was  not  made  to  facilitate 
but  to  restrain  settlements,  by  enabling  the  magistrates  to  re- 
move those  who  came  to  settle  on  tenements  under  10/.  a-year 
who  were  likely  to  be  chargeable :  but  a  soldier  could  not  have 
been  removed  at  any  rate,  either  before  or  after  that  act,  and 
therefore  could  not  gain  a  settlement  by  residence  on  a  tene- 
ment of  that  value  under  the  act,  not  being  within  the  intention 
of  it.  And  this  is  confirmed  by  the  clause  in  the  mutiny  act, 
enabling  eveiy  soldier  to  be  examined  as  to  his  settlement ; 
which  examination  is  conclusive  ever  afterwards,  and  he  cannot 
be  examined  a  second  time;  which  shews  that  the  Legislature 
considered  that  a  soldier  could  not  gain  a  subsequent  settlement. 

D'Oyly  and  Roe,  contra,  argued  that  the  meaning  of  yearly 
value  of  10/.,  in  the  statute,  was  a  tenement  which  would  produce 
to  the  owner  10/.  in  the  course  of  a  year :  the  yearly  value  being 
so  called  in  contradistinction  to  the  gross  value  of  the  tenement 
to  be  sold.  The  act  does  not  speak  of  the  yearly  value  ''  under 
a  yearly  contract,"  as  contended  for:  and  if  such  a  letting  as 
this  be  not  sufficient,  it  must  be  argued  that  if  a  tenement  in 
such  a  place  as  Brighton  could  not  be  let  at  all  by  the  ^ear,  but 
could  be  let  by  the  week,  so  as  always  to  produce  above  10/. 
within  the  year,  yet  it  must  be  taken  as  worth  nothing  by  the  year. 
Here  the  value  is  found  to  be  4s.  a  week  at  all  times  of  the  year. 
The  question  might  be  different  if  that  were  otherwise.  It  may 

well 
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well  happen  that  for  one  six  months  A.  would  be  always  willing 
to  pay  5  L  for  a  tenement,  and  J5.5^for  the  other  six  months;  and 
yet  it  might  not  be  worth  10/.  to  either  of  them,*  because  neither 
would  want  it  for  the  whole  year.  But  the  true  question  is,  How 
much  it  is  worth  to  the  immediate  owner  who  collects  the  rent 
from  the  actual  occupiers  ?  and  if  he  in  fact  receive  lOl.  a-year 
from  all  the  tenants  at  different  times  within  the  year,  the  yearly 
value  of  the  tenement  must  be  so  much :  although  if  he  be  a  middle 
man  he  may  deduct  a  certain  proportion  of  that  for  his  trouble 
and  profit  before  he  makes  his  payment  over  to  the  owner  of  the 
inheritance.  Value  and  rent  are  different  things,  and  the  word 
used  in  the  statute  is  value.  In  Rex  v.  Framlingham  (a)  the  land- 
lord's paying  the  rates  and  taxes  out  of  a  reserved  rent  of  10^  a- 
year  did  not  prevent  the  gaining  of  a  settlement.  So  in  Rece.  v. 
St.  Matthew,  Bethnal-Green  (bj.  If  the  value  be  ]0l.  a-year> 
though  the  rent  be  less,  it  is  the  same.  In  Rex  v.  Whitechapel  (c) 
there  was  no  finding  of  what  the  room  would  have  let  for  by  the 
year,  but  only  by  the  week.  The  true  question,  according  to 
Ashlmrstj  J.  in  Rex  v.  Fillongley  (dj,  is  whether  the  party  have 
sufficient  credit  to  be  trusted  with  a  tenement  of  10/.  a-year  value. 
2dly,  The  reason  why  a  soldier  cannot  gain  a  settlement  by  hiring 
and  service,  because  he  cannot  contract  for  his  personal  service 
with  the  master,  does  not  apply  to  a  settlement  of  this  kind,  for 
which  it  is  only  necessary  that  he  stand  in  the  relation  of  tenant  to 
the  premises  for  40  days,  during  his  residence  in  the  same  parish. 
Officers  stand  in  this  respect  in  the  same  situation  as  common 
soldiers  under  the  mutiny  act.  And  however  uncertain  their 
residence  may  be  prospectively,  that  cannot  affect  the  relation 
of  landlord  and  tenant,  as  it  does  that  of  master  and  servant.  The 
residence  of  a  tenant  at  will  is  prospectively  as  uncertain ;  and 
yet  that  is  no  objection  to  his  gaining  a  settlement.  The  clause 
in  the  mutiny  act  relative  to  the  examination  of  soldiers  as  to 
the  place  of  their  settlement  is  merely  to  facilitate  the  proof, 
without  witbdrawing  the  soldier  again  and  again  from  his  duty 
every  time  he  changes  his  quarters,  to  examine  him  as  to  the  same 
settlement.  To  make  oath  as  aforesaid  means  to  make  oath  of 
his  settlement  in  A.,  which  he  had  before  made  oath  of  j  but  does 
not  prohibit  another  examination  as  to  a  new  settlement  in  B. 
Lord  Ellenborough  C.  J.  It  is  unnecessary  to  consider 
the  second  ground  of  argument,  how  far  a  soldier,  as  such,  is 
capable  of  gaining  a  settlement  by  renting  a  tenement  of  10/.  a- 


(a)  Burr.  S.  C.  748. 

(c)  Hil.  26.  G.  3.  2  Const.  154. 


(b)  lb.  574. 

(d)  1  Term.  Rep.  460. 


1808. 

The  King 

ugnltist 

The  Inhabit- 
ants of 

Helling  LT. 
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1806.       year,  the  Court  being  clearly  of  opinion,  upon  the  first  grountl, 
'       —      that  no  settlement  was  gained  by  the  pauper  in  Brighton.     The 
asttin$t       words  of  tlic  Statute  enable  the  justices  to  remove  any  person  who 
The'lnhabit-    "  shall  come  to  settlement  uinler  the  yearly  value  of  10/. :"  that 
Hellingly.    ***»  «pon  a  tenement  the  value  of  which  is  to  be  estimated  by  its 
annual  vahie,  to  be  let  by  the  year,  at  the  time  of  the  part)''s 
coming  to  settle  upon  it.     It  need  not  in  fact  be  let  for  a  whole 
year  j  it  may  be  let  by  the  week,  or  the  day ;  but  those  lettings 
are  only  media  for  ascertaining  the  yearly  value,  if  nothing  ap- 
pear to  the  contrary :  but  when  it  is  expressly  found  that  the  te- 
L  "^^  J       nement  was  not  of  the  value  of  \0l.  a-year  to  be  taken  by  the 
year,  it  is  impossible  by  any  reasoning  to  make  the  matter  more 
ctear.  Suppose,  however,  that  it  might  be  let  every  week  in  the 
year  at  4*.  a- week,  which  would  amount  to  lOl.  8s.  and  a  frac- 
tion ;  i  ask  whether  in  fiiir  estimation  that  would  be  of  equal 
value  with  a  tenement  of  the  value  of  lOL  a-year  to  be  let  by  the 
year  ?     Whether  the  diflference  of  8*.  and  a  fraction  to  be  made 
by  fifty- two  successive  contracts  would  be  an  equivalent  for  so 
much  additional  trouble  and  inconvenience  ?     Nobody  would 
hesitate  to  say  that  such  a  tenement  was  not  of  the  value  of 
lOi.  to  be  let  by  the  year.    But  the  statute,  speaking  of  the 
yearly  value,  means  the  value  of  thetenement  to  be  let  by  the  year, 
Grose  J.  agreed. 

Le  Blanc  J.  When  the  statute  speaks  of  the  yearly  value, 
what  else  can  be  understood  by  that  expression  but  the  S^alue  to 
be  let  by  the  year  ?  It  has  been  held  indeed  by  construction  of 
the  statute,  that  a  settlement  may  be  gained  by  a  taking  of  a  te- 
nement for  less  than  a  year,  provided  it  is  of  an  aliquot  value, 
which  would  amount  to  lOl.  a-year.  But  in  none  of  the  cases 
where  that  has  been  decided  did  it  appear  that  the  estimated 
value  depended  on  the  mode  of  letting  by  the  week  or  other 
shorter  period  than  a  year.  But  the  letting  at  so  much  by  the 
week  or  the  month  was  merely  taken  as  a  criterion  of  the  yearly 
value  :  and  this  is  an  answer  to  all  those  cases.  Here,  how- 
ever, it  is  stated  that  the  value  of  lOZ.  within  the  year  depended 
on  the  taking  being  for  a  shorter  period  than  a  year,  and  no 
person  would  have  paid  that  yearly  value  for  it.  If  this,'  then, 
were  allowed  to  confer  a  settlement,  the  next  thing  contended 
for  would  be,  that  a  field,  which  nobody  would  take  for  lOl.  a- 
y ear, if  it  could  be  let  out  by  the  tenant  for  one  night  (which  he 
might  do  to  drovers  of  cattle  on  the  road)  at  that  rate  would 
confer  a  settlement.  I  am  not  disposed  to  extend  the  words  of 
the  act  further  than  the  cases  have  already  gone. 

Baylky 
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Bayley,  J.  This  case  is  so  clear,  that  I  regret  that  the  Ses-        1808. 
sions  were  prevailed  upon  to  reserve  it  for  our  consideration.      ^^^  ^^^^ 
The  question  is,  Whether  the  value  of  this  tenement  be  lOl.  a-        against 
year  ?    To  ascertain  that,  the  only  fair  criterion  is  whether  it   The^l^nl^bit- 
would  let  at  a  single  letting,  without  further  trouble,  for  that    Hellingly. 
sum.     If  it  could  be  so  let  at  a  single  letting,  the  landlord  might 
reside  elsewhere  at  a  distance :  but  if  it  is  to  be  let  weekly,  he 
must  either  reside  upon  the  spot  himself,  and  have  so  much  ad- 
ditional trouble  in  letting  it,  or  he  must  employ  somebody  else, 
and  pay  him  for  his  trouble :  and  in  either  case  part  of,the  lOt.  «" 

obtained  within  the  year  by  weekly  lettings  would  go  either  to 
compensate  himself  for  his  trouble  or  in  defraying  the  expence 
of  his  agent :  besides,  the  risk  of  not  being  able  to  let  it  for  three 
weeks  in  the  cburse  of  the  year,  in  which  case  the  actual  rent  ^ 

would  be  reduced  under  1(H.  a-year.  The  statute  then,  speaking 
of  the  yearly  value,  and  the  question  being.  Whether  the  tene- 
ment were  worth  lOL  a-year  to  be  let  at  a  single  letting,  with- 
out further  trouble  j  and  that  being  negatived  by  the  case,  it  is 
clear  that  no  settlement  was  gained  by  the  pauper's  occupation 
of  it.  Order  of  Sessions  confirmed. 


CuNNiNGAM  against  Cogan. 

FINAL  judgment  was  signed  in  last  Hilary  term,  and  in  the 
same  term  the  usual  rule  was  taken  out  for  the  marshal  to 
acknowledge  the  defendant  in  his  custody ;  but  the  committitur, 
under  which  the  defendant  was  charged  in  execution,  was  not 
filed  till  Easter  term.  And  *  because  the  committitur  was  not 
filed  in  the  same  term  as  the  judgment,  a  rule  was  obtained, 
upon  the  authority  of  Fisher  v.  Stanhope  (a,J  calling  on  the  plain- 
tiff to  shew  cause  why  it  should  not  be  taken  off  the  file,  and  the 
defendant  be  discharged  out  of  the  custody  of  the  marshal. 

Hullock,  in  shewing  cause,  observed  that  in  Fisher  v.  Stan- 
hope the  committitur  was  not  filed  till  the  third  time;  but  that 
here  it  was  filed  in  the  next  term  after  final  judgment ;  which 
was  in  time,  according  to  the  practice,  to  charge  the  defendant 
in  execution.  That  the  rule  for  the  marshal  to  acknowledge 
the  defendant  in  his  custody  need  not  have  been  taken  out  till 
Easter  term  j  but  that  would  not  hurt,  as  the  committitur  was 
the  material  thing. 


Saturday^ 
June  25th. 

In  the  case  of 
a  defendant 
charged  in  ex- 
ecution, the 
committitur 
must  be  filed 
of  the  same 
term  as  the 
marshal's  ac- 
knowledge- 
ment. 
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(a)  1  Term.  Rep.  464. 
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Comyn,  contrk,  (in  answer  to  a  question  from  the  Court,  how 
the  marshal's  acknowledgment  was  material  to  the  regularity  of 
the  committitur)  answered,  that  formerly  the  prisoner  was 
brought  up  in  person,  and  committed  by  order  of  the  Court  to 
the  custody  of  the  marshal  in  court  j  but  that  now  a  rule  is  made 
out,  and  served  on  the  marshal,  to  acknowledge  that  the  defen- 
dant is  in  his  custody,  and  the  marshal's  acknowledgment  is 
made  on  that  rule;  and  therefore  it  was  necessaiy,  for  consist- 
ency sake,  that  the  acknowledgment  of  the  marshal  should  be  of 
the  same  term  as  the  committitur;  and  until  such  acknowledg- 
ment the  marshal  would  not  be  liable  for  an  escape.  And  there- 
fore Jshhurst  J.  delivered  the  opinion  of  the  Court  in  Fisher  v. 
StanJiopCj  that  the  acknowledgment  ought  to  be  of  the  same  tei-m 
in  which  the  defendant  was  charged  in  execution  and  that  the 
preceding  acknowledgement  given  in  that  case  two  terms  be- 
fore was  not  sufficient.  If  the  plaintiff  did  not  mean  to  charge 
the  defendant  in  execution  till  Easter  term,  he  should  have 
waved  the  former  and  taken  out  a  new  rule  in  that  term. 

J^rd  Ellenborough  C.  J.  The  committitur  proceeds  on 
the  acknowledgment  of  the  marshal  in  an  antecedent  term,  and 
is  therefore  irregular,  on  the  authority  of  the  case  cited. 

Per  Curiam,  Rule  absolute  (a). 

(a)  Vide  the  forms  of  the  rule  on  the  marshal  to  acknowledge,  &c.  of  the 
committitur-piece,  and  of  the  entry  .of  the  commitutur,  3  Tidd's  Practice,  Ap~ 
pendix. 


Saturday, 
June  25th. 


Ryal  against  Rich. 


THE  plaintiff  declared  in  debt,  for  that  the  defendant,  be 
fore  and  on  the  25th  of  December  1805,  held  a  messuage 


A  landlord  de- 
clared in  debt, 
1st,  for  the 
double  value,   and  lands  called  ^orth  Alison,  as  tenant  from  year  to  year,  of 

Oq jy    for  USfc 

and  occupa-     which  the  reversion  was  in  the  plaintiff;  that  on  the  20th  of  J)e- 

tion:  the  te-  cember  1804  the  plaintiff  gave  the  defendant  notice  in  writing  to 
nant  pleaded 

nil  dehet  to  the  1st,  and  a  tender  of  the  single  rent  before  action  brought  to  the  2d  count, 
and  paid  the  money  into  court:  which  the  plaintifl' took  out  before  trial  and  still  proceeded: 
and  held  that  this  was  no  cause  of  nonsuit,  as  upon  the  ground  of  such  acceptance  of  the 
single  rent  being  a  waver  of  the  plaintiff's  right  to  proceed  for  the  double  value;  but  that 
the  case  ought  to  have  gone  to  the  jury ;  and  that  ihe  plaintiff's  going  on  with  the  action 
after  taking  the  single  rent  out  of  court  was  evidence  to  shew  that  he  did  not  mean  to  wave 
his  claim  for  the  double  value,  but  to  take  it  pro  tanto. 

It  seems  that  though  the  single  rent  were  paid  into  court  on  the  second  count,  yet  if 
the  plaintiff  had  not  accepted  it,  but  had  recovered  on  the  first  count,  the  defendant  would 
have  been  entitled  to  have  the  money  so  paid  in  deducted  out  of  the  larger  sum  recovered. 

quit 
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qxiltthepremises  and  demanded  the  possession  thereofon  the 25th        1808. 

of  Dec.  1805,  when  the  interest  of  the  defendant  determined  

nevertheless  the  defendantrefused  to  deUver  up  possession  accord-.  alainst 
ing  to  the  notice,  and  wilfully  held  over,  &c.  against  the  statute :  Rich. 
and  then  the  plaintifFaverred  the  yearly  value  of  the  premises  to  L  4J  J 
be  SOL,  and  demanded  200Z.  as  the  double  value,  during  the  time 
the  defendant  so  held  over.  There  was  a  second  general  count 
for  the  use  and  occupation  of  a  certain  other  dwelling-house  and 
lands  held  by  the  defendant  of  the  plaintiff  by  his  sufferance  and 
permission.  The  defendant  pleaded  as  to  200/.  demanded  in  the 
first  count,  and  1 12L  10s.  parcel  of  the  2001.  demanded  in  the  se- 
cond count,  nil  debet :  and  as  to  87^.  10s.  residue  of  the  2001.  in 
the  second  count,  he  pleaded  that  after  it  became  due,  and  before 
the  exhibiting  of  the  plaintifs  bill,  viz.  on  the  25th  of  March 
1807,  he  tendered  the  same  to  the  plaintiff,  who  refused  to  receive 
it :  and  in  another  plea,  he  stated  the  tender  of  17^.  lOs.  on  the 
different  quarter-days  on  which  the  same  became  due,  (making  in 
the  whole  87^.  lOs.)  as  rent  for  the  premises  mentioned  in  the  se- 
cond count,  from  the  25th  of  March  1806  to  the  25th  of  March 
1807,  (the  last  quarter-day  before  the  commencement  of  the  ac- 
tion) ;  which  the  plaintiff  refused  to  accept,  and  the  defendant 
now  brought  the  same  into  court.  The  plaintiff  in  his  replication 
joined  issue  on  the  nil  debet,  and  admitting  the  tender  as  pleaded 
took  the  money  out  of  court  on  the  24th  of  July  1807.  The  cause 
was  tried  at  Launceston  in  March  1808,  when  the  plaintiff  proved 
the  tenancy  by  payment  to  him  of  rent  by  the  defendant,  and  the 
notice  to  quit  as  laid,  and  that  the  annual  value  was  70Z.,  and 
that  the  defendant  rented  no  other  premises  than  Alison  estate 
of  the  plaintiff,  for  which  the  rent  had  been  tendered  before  the 
action,  and  paid  into  court.  Sergeant  Marshall,  who  tried  the 
cause,  thereupon  nonsuited  the  plaintiff;  being  of  opinion  that 
as  he  had  received  the  rent  paid  into  court  upon  the  second  [  50  ] 
count,  which  appeared  upon  the  evidence  to  be  for  the  same 
premises  and  for  the  same  period  for  which  the  double  value 
was  claimed,  he  had  waved  his  title  to  the  latter,  and  that  the 
jury  could  not,  in  addition  to  the  single  rent  so  received,  find  a 
verdict  for  the  double  value. 

Moore  in  the  last  term  obtained  a  rule  nisi  for  setting  aside 
the  nonsuit,  on  the  ground  that  the  acceptance  of  the  single  rent 
upon  the  general  count  for  use  and  occupation  was  no  waver  on 
the  record  of  the  double  value  sought  to  be  recovered  by  the 
first  count  for  wilfully  holding  over.  And  whether  it  were  a 
waver  in  fact  was  a  question  for  the  jury  to  have  decided. 
Vol.  X.  D  East, 
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1808.  East,  and  Adam,  jun.  now  shewed  cause,  and  contended  that 

the  double  value  for  wilfully  holding  over  premises,  after  notice 

aguinst       ^^  '■^e  tenant  to  quit,  was  given  by  the  stat.  4  G.  2.  c.  28.  in  the 

KicH.  nature  of  a  penalty  ;  for  it  provides  that  "  against  the  recovery 
of  the  said  penalty  there  shall  be  no  relief  in  equity."  In  such  an 
action  therefore  the  landlord  disaffirms  the  tenancy  of  the  defend- 
ant, and  proceeds  against  him  as  a  trespasser  and  wrong-doer : 
and  on  that  ground  the  Court,  in  Soiilsby  v.  Nevmgf{a)  held  that 
there  wasno  inconsistency  in  maintaining  this  action  aftera  reco- 
veiy  of  the  same  premises  in  ejectment ;  though  they  doubted 
whether  after  recovery  in  ejectment  anactionwould  liefor  double 
.  rent  upon  the  stat.  11  Geo.  2.  c.  19.  in  which  the  tenancy  wa«? 
recognized.  Upon  the  same  principle  the  acceptance  of  rent, 
qud,  rent,  by  a  landlord,  by  which.he  recognizes  the  tenancy  and 

[  51  ]  lawfidpossessionofthetenantfortheperiodduringwhich therent 
accrued,  is  clearly  inconsistent  with  the  action  for  double  value 
during  the  same  period,  iu  which  action  the  defendant  is  treated 
as  atrespasser  and  wrong-doer.  Whereforein  Cobb  v.  Stokes  (b) 
the  court  held  that  if  the  landlord  took  his  verdict  for  the  double 
value  from  the  middle  of  a  quarter  when  the  possession  was  de- 
manded, he  could  not  recover  the  single  rent  for  the  antecedent 
fraction  of  such  quarter  (the  rent  having  been  before  reserved 
quarterly)  upon  the  general  count  for  use  and  occupation,  as 
upon  an  implied  tenancy,  with  reference  to  the  former  holding. 
Now  here  the  plea  of  tender  of  rent  (which  could  only  be  pleaded 
to  the  count  for  use  and  occupation;  for  it  would  have  been  no 
answer  to  the  count  for  wilfully  holding  over  after  notice  to  quit, 
to  which  another  answer  would  have  been  given  at  the  trial  if  the 
cause  had  proceeded)  covered  the  whole  period  for  which  the 
double  value  was  claimed  in  the  first  count ;  and  the  acceptance 
of  the  tender,  which  adopts  the  terms  and  character  of  it,  must 
be  taken  to  be  an  admission  by  the  landlord  that  the  defendant 
held  the  premises  mentioned  in  the  second  count  as  tenant  to  him 
during  the  whole  period  for  which  the  rent  was  claimed,  and  that 
he  received  the  tender  asof  rent  for  the  same  premises.  And  then, 
when  it  was  proved  at  the  trial  that  the  defendant  held  no  other 
premises  of  the  plaintiff  but  those  for  which  he  had  already  re- 
ceived such  rentunder  the  general  countforthe  very sameperiod 
this  operated,  not  indeed  as  a  legal  estoppel  upon  the  record  to 
his  recovery  of  the  double  value  or  penalty  upon  the  first  count, 
but  as  a  waver  of  the  penalty  in  fact,  as  a  waver  of  the  notice  to 
quit,  and  as  a  waver  of  the  demand  of  possession  under  the  stat. 

(a)  9  East.  310.  (b)  8  East,  358. 

4  Geo. 
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4  Geo.  2;  because  the  seclaitns,  founded  only,  as  they  are,upon        1808. 

the  ground  of  a  tortious  possession,  are  inconsistent  with  the        

recognition  of  a  lawful  tenancy  during  the  same  period.  And  a<rainst 
the  tender  having  been  made  upon  the  count  for  use  and  occu-  Kick. 
pation  only,  it  was  not  competent  to  the  plaintiif  when  he  took  it 
out  of  court  to  say  that  he  meant  to  apply  it  to  the  first  count  for 
wilfully  holding  over  (to  which  it  could  not  apply),  and  that 
he  only  received  it  in  part  satisfaction  of  the  penalty,  and  not 
as  rent. 

Lord  Ellenborough  C.  J.  In  this  action  the  plaintiff 
claims  first  to  recover  a  statutable  compensation  from  the  de- 
fendant, for  holding  over  the  possession  of  the  premises  after  the 
expiration  of  a  notice  to  quit  and  demand  of  possession ;  and, 
2dly,  to  recover  so  much  for  use  and  occupation,  upon  the  con- 
vcntionarj^  stipulation  of  the  parties.  The  first  claim  arises  out 
of  the  compensation  given  by  the  stat.  4  Geo.  2.  and  the  case 
stands  thus :  If  the  tender  of  the  single  rent  had  been  accepted 
before  the  action  brought,  it  would  have  been  a  question  for  the 
jury  to  have  determined,  whether  it  were  not  a  waverof  the  land- 
lord's claim  to  the  double  value  ?  If  it  were  accepted  after  the 
action  brought,  it  became  a  question  with  what  intent  it  was  re- 
ceived ;  whether  in  part  satisfaction  of  the  double  value,  or  as  a 
waver  of  it.  At  any  rate  it  is  no  estoppel  in  law,  but  an  estoppel, 
if  at  all,  arising  out  of  the  acts  and  intents  of  the  parties,  which 
should  have  gone  to  the  jury.  There  cannot  indeed  be  a  double 
satisfaction  for  the  same  thing;  but  the  question  is  in  what  sense 
the  plaintitf  received  the  money  tendered  and  paid  into  court; 
whether  as  part  of  the  larger  sum  which  he  claimed  for  the 
double  value,  or  as  the  less  sum  claimed  for  use  and  occupation  ? 
Now  nothing  appears  here  to  shew  that  he  was  estopped  from  r  f;Q  i 
taking  it  as  part  of  the  larger  sum  claimed  by  the  first  count : 
and  the  very  fact  of  his  going  on  with  the  suit,  after  taking  the 
money  out  of  court  shews,  that  he  did  not  mean  to  take,  it  in 
satisfaction  of  the  lesser  sum .  It  was  therefore  no  estoppel  from 
proceeding  for  the  double  value. 

Lb  Blanc  J.  (a)  It  is  sufficient  to  say  that  this  was  not  a 
ground  of  nonsuit.  A  tender  was  made  of  the  single  rent  before 
the  action  was  brought,  which  the  plaintiff  refused  to  receive, 
and  brought  his  action,  claiming  in  his  first  count  the  double 
value,  and  in  his  second  so  much  for  use  and  occupation.  The 
defendant  jpaid  the  money  tendered  into  court  on  the  second 

(a)  Grose  J.  was  absent. 
■f^-    ■'•'  D2  count 
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1818. '      count.    If  then  the  plaintiff  had  not  taken  the  money  out  of 
■  '  court,  how  would  the  case  have  stood  ?     If  he  had  substanti- 

a^uimt  *'^^  ^^^  ^^*  count,  he  would  have  recovered  a  verdict  for  the 
Rich.  whole  of  the  double  value,  and  got  judgment  and  taken  out 
execution  for  it.  And  how  the  defendant  would  have  got  his 
money  out  of  court  again  I  do  not  know.  Or  the  plaintiff  might 
have  taken  the  money  paid  into  court  in  part  satisfaction  of  the 
money  recovered  for  the  double  value,  and  only  taken  out  ex  - 
ecution  for  the  remainder.  But  here  he  took  the  money  out 
before  verdict,  and  aftei*wards  went  on  to  recover  the  double 
value,  deducting  that  sum.  This  case  then  appears  to  me  to 
fall  in  very  closely  with  the  doctrine  in  Doe.  v.  Batten  (a). 
[  54  J  There  the  landlord  had  received  a  quarter's  rent,  due  after  the 
expiration  of  the  notice  to  quit,  and  after  ejectment  brought; 
but  still  he  proceeded  with  his  ejectment ;  and  the  question, 
which  was  considered  as  proper  to  be  submitted  to  the  jury, 
was  whether  this  were  a  waver  on  the  part  of  the  landlord  of  his 
right  to  proceed :  and  it  was  held  not  to  be  a  waver.  So  here 
the  proof  of  the  defendant  having  tendered  the  single  rent  and 
paid  it  into  court,  and  the  plaintiff  havhig  taking  it  out,  but  still 
proceeding  in  his  action,  was  not  a  ground  of  normiit. 

Bayley  J.    The  objection  taken  is  against  the  law  and  justice 
of  the  case.    The  plaintiff  in  his  first  count  claims  the  double 
value;  and  in  his  second  count  the  single  value  of  the  premises. 
The  defendant  pleads  a  tender  as  of  the  single  value,  and  pays 
the  money  into  court  on  the  general  count.    The  plaintiff  says 
in  effect,  I  am  willing  to  receive  the  single  value  paid  in  as  part 
of  the  double  value  which  I  claim ;  but  I  will  still  go  on  for 
the  remainder.    There  is  no  inconsistency  in  this.    If  then  the 
plaintiff  had  recovered  upon  the  first  count,  the  defendant 
would  have  been  entitled  to  have  the  single  value  paid  in,  de- 
ducted out  of  the  double  value  recovered,  and  no  injustice  would 
be  done.     And  the  plaintiff's  going  on  with  this  action  after 
taking  the  money  out  of  court  shews,  that  he  did  not  mean  to 
accept  it  as  a  compensation  for  the  double  value,  but  only  in 
part  satisfaction  of  his  demand. 

Rule  absolute. 

[{a)  Cowp.  243.  and  vide  Doe.  v.  Humphreys,  2  East,  33  7. 
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Hendy  and  Others  against  Stephenson  and  Others,     ^^'^^^{i^ 


T 


RESPASS  for  breaking  and  entering  the  close  of  the  plain-  A  defendant 

tiffs  in  the  i)arish  of  St.  John  the  Evangelist.   Westminster.  ^^  trespass 
^  o        >  »  cannot  plead 

parcel  of  Tothillfields,  &c.  in  the  county  of  Middlesex,  and  pull-  by  way  of  jus- 

ing  down  a  building  there  erected,  &c.  The  defendants  by  their  ^ification  that 
,    ,      .       .^    7  ,     ,        ,  .  -  •         o        /-      ,        ,       he  was  posses- 

second  pleajustihed  the  breaknig  and  entering,  &c.  j  for  that  the  sed  of  a  right 

building  was  erected  in  Tothillfields,  and  that  one  M.  B.  Wise  of  common 
at  the  time,  &c.  was  seised  in  fee  of  10  acres  of  land,  &c.  con-  in  quo  under  a 
tiguous  to  Tothillfields,  and  he  and  all  those  whose  estate  he  had  deed  of  grant 
from  time  immemorial  had  right  of  common  of  pasture  through-  owner,  alleged 
out  Tothillfields;  and  because  the  building  was  wrongfully  erected  *o  be  since 
there  and  incumbered  the  same,  so  that  he  could  not  enjoy  his  destroyed  by 
common  of  pasture  there  without  prostrating  it,  the  defendants  accident  and 
by  his  command,  &c.  broke  and  entered,  &c.     3dly,  Tliey  jus-  in'Jthe^refS? 
tified  by  a  similar  plea  under  Jeremy  Bentham.     4thly,  They  not  preferred 
pleaded  that  the  said  building  was  erected  in  Tothillfields,  and  ^"u^^u^a  "5 
that  M.  B.  Wise  before  and  at  the  time  of  the  supposed  trespass  and  names  of 
was  seised  in  fee  of  other  ten  acres  of  land,  &c.   contiguous  to  '^^  P"'"''"  «»■« 
Tothillfields;  and  that  long  before  the  said  time  when,  &c.  by  a 
deed  made  between  the  then  ewner  of  the  pari  ©f  Tothillfields 
whereon  the  building  was  erected,  andinwhich,  &c.  (such  owner 
being  then  and  there  seised  in  fee  of  such  part,  &c.)  and  the 
then  owner  of  the  last  mentioned  land,  &c.  whereof  M.  B.  Wise 
was  so  seised  (such  last  mentioned  owner  being  then  and  there 
seised  in  fee  of  such  last  mentioned  land,  and  whose  estate  therein       [  56  1 
the  said  M.  B.  W.    at  the  said  time  when,  &c.  had;   but  which 
deed  is  since  lost  or  destroyed  by  accident  and  length  of  time,  and 
therefore  cannot  be  brought  into  court  here,  and  the  date  thereof 
is,  and  the  particular  parties  thereto  are,  for  that  reason,  wholly 
unknown  to  tlie  defendants)  the  said  then  owner  of  Tothillfields, 
and  in  which,  &c.  being  then  and  there  well  entitled  so  to  do,  did 
grant  to  the  said  then  owners  of  the  said  last  mentioned  land,  &c. 
whereof  M.jB.  ^we  was  so  seised  as  aforesaid,  andtheheirs  andas-» 
signs  of  the  said  last  mentioned  owner  for  himself  and  themselves 
for  the  time  being,  common  pasture  throughout  the  said  part, 
&c.  called  Tothillfields,  whereon  the  said  building  was  so  erected, 
&c.  and  because  the  building  was  wrongfully  erected,  and  en- 
cumbered and  abridged  M,  B,  Wise's  common  of  pasture,  the 

defendants 
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1808.       defendants  justified  breaking  and  entering,&c.by  his  commarirf^ 
^  and  prostrating  such  building,  &c.  And  there  was  a  similar  ple.i 

against  ^^  justification  under  Jeremy  Bentham.  The  replication  took 
Stephenson,  issues  on  the  2d  and  3d  pleas,  and  demurred  to  the  two  last ; 
stating  for  special  causes,  that  no  person  is  described  in  those 
pleas  eitheras  the  grantors  or  grantees  of  the  grants  there  men- 
tioned ;  nor  is  any  time  specified  when  the  supposed  grants  were 
made  j  nor  are  the  necessary  circumstances  attending  them  spe- 
cified with  sufficient  certainty ;  whereby  the  plaintiffs  are  pre- 
vented from  taking  any  certain  issue  on  such  grants,  or  on  the 
seisin  of  such  respective  grantors  or  grantees,  and  are  disabled 
from  applying*  any  evidence  to  such  loose  and  uncertain  alle- 
gations, &c. 

Dampierj  in  support  of  the  demurrer,  observed  that  this  plea 
[  67  ]       was  a  new  experiment,  attempted  to  be  derived  from  the  doctrine 
'     *  in  Read  v.  Brookmarif  (a)  but  going  much  beyond  it.     It  was, 

there  decided  for  the  first  time,  that  a  profert  of  a  non-existing 
grant'might  be  dispensed  with  on  a  bare  averment  that  it  was  lost 
and  destroyed  by  time  and  accident.  Before  that  determination 
the  excepted  cases  were  the  profert  of  a  deed  in  another  court,  (6) 
the  possession  of  it  by  the  opposite  party  (c),  and,  what  was  more 
:  doubtful,  the  destruction  of  it  by  fire  (d) ;  but  neither  the  doc- 

trine of  that  case,  nor  anyjust  consequence  to  be  derived  from  it, 
can  warrant  the  pleading  not  only  a  non-existing  grant  but  a 
grant  of  unknown  parties,  and  without  a  date.  If  this  be  allowed  , 
there  will  be  no  more  pleas  of  prescription.  It  will  apply  to 
rights  of  way  as  well  as  rights  of  common,  and  there  will  be  no 
more  occasion  for  pleas  of  away  of  necessity  :  no  question  will 
hereafter  arise  as  to  unity  of  possession,  or  a  release  of  the  right. 
One  who  had  such  a  grant  would  do  well  to  burn  it,  as  the  loss 
of  his  deed  would  be  of  more  advantage  to  him  than  the  posses- 
sion of  it.  If  he  have  the  deed,  be  must  in  his  plea  state  the 
time,  set  out  the  parties,  and  shew  that  they  had  estates  to 
make  and  receive  the  grant,  and  deduce  the  title  to  himself;  and 
the  plaintiff  may  take  issue  upon  any  of  these  facts:  or  he  may 
reply  non  est  factum,  fraud,  or  duress,  to  the  deed  itself,  if  it  be 
pleaded  as  existing, or  though  not  existing, if  pleaded  with  par- 
ticularity, as  in  Read  v.  Brookman.  So  he  might  take  issue  on 
the  seisin  of  the  grantor  or  grantee,  or  on  any  part  of  the  title. 
But  how  can  that  be  done  in  the  present  case,  where  it  is  only 

(a)  3  Term  Rep.  15i.  (h)   Wi/mark's  c&se,  5  Rep.  71.  b.  75.  a. 

(c)  lb.  (d)  Dr.  Lcyjldd's  case,  10  Rep.  92,  b.'O'^.  a. 

stated 
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tated  that  an  unknown  owner  of  the  land  at  an  indeterminate        1808. 
time  past  was  sei  sed,  and  granted  to  another*  unknown  o^vner  of        ~ 
other  land,  who  was  also  seised  ?    If  the  parties  and  times  had        against 
been  named,  a  subsequent  release  or  regrant  might  have  been    STEPHE^soN. 
replied.    The  time  of  the  grant  not  being  specified  also  puts  the 
plaintiff  to  great  disadvantage  in  evidence.     For  if,  in  reply  to       r  t^g  -i 
such  a  grant  pleaded,  he  proved  a  denial,  or  obstruction,  or  any 
decisive  circumstance  at  any  particular  time,  it  would  be'an- 
swered,  tlmt  the  defendant's  grant,  not  being  tied  down  to  any 
time,  was  subsequent  to  such  fact,  and  therefore  not  inconsistent 
with  it.     But  without  an  express  authority  for  pleading  a  grant 
thus  generally,  it  seems  difficult  to  maintain  on  any  legal  prin- 
ciple, that  a  defendant  who  has  invaded  another's  possession 
should  be  able  to  secure  to  himself,  and  deprive  the  plaintiff  of  so 
many  advantages  by  this  new  invention.    All  that  follows  from 
the  decision  of  Read  v.  Brookman  is  that  the  party  who  pleads  a 
lost  grant  need  not  produce  the  parchment;  but  he  must  still  aver 
every  thing  material  in  the  grant ;  as  in  Campbell  v.  Wilson  (a) . 
The  former   case  only  introduced  the  difficulty  of  detecting 
fraud,  by  withholding  a  view  of  the  deed  itself:  but  issue  migkt 
still  be  taken  on  the  material  facts  of  it  as  there  pleaded.   It  may 
be  said,  that  as  the  parties,  under  whom  the  defendants  justify, 
might  have  brought  an  action  forthe  disturbance  of  their  com- 
mon, and  have  declared  on  their  possession :  by  the  same  reason  > 
they  ought,  when  sued,  to  be  permitted  to  plead  title  on  their 
possession :  but  there  is  this  material  distinction  between  the  two 
cases,  that  possession  itself  is  a  prini^  facie  title  whereon  to 
declare  generally  against  a  prima  facie  trespasser:  but  if  a 
person  will  invade  the  possession  of  another,  he  ought  to  be  pre- 
pared to  state  his  title,  when  questioned  for  his  apparent  wrong-       f  59  1 
ful  act:  otherwise  it  will  be  applying  the  rule  of  pleading  in  pos- 
sessory actions,  which  was  permitted  in  favour  of  j)ossession,  to 
pleas  defending  the  invasion  of  possession,  and  justifying  it  on 
the  ground  of  title :  and  these  are  the   more  necessary  to  be 
pleaded  strictly,  inasmuch  as  they  bind  the  right  between  the 
parties,  which  a  declaration  on  the  possession  does  not.  If,  how- 
ever, the  defendants'  argument  were  of  any  weight,  it  would 
prove  that  they  might  merely  have  pleaded  their  possession  of  a 
right  of  common  over  the  locus  in  quo,  without  more;  and  this 
would  extend  to  all  cases,  whether  of  prescription  or  of  grant. 

Abbots  contra,  said,  that  most  of  what  had  been  urged  against 
this  plea  had  been  urged,  but  without  effect,  in  Read  v.  Brook- 

(n)  3  East,  294. 

Dian. 
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1803.       man.    There  indeed  tlie  names  of  the  parties  to  the  deed  and 

the  time  was  stated  in  the  plea :  but  if  the  instrument  be  lost, 

antiinst  ^  *^*'  *^*^  party  pleading  cannot  produce  it,  he  may  not  be 
Stepuemson.  able  in  fact  to  state  the  names  or  the  dates.  And  it  woidd  be  a 
strange  inconsistency  in  the  law  that  a  defendant  should  not  be 
able  to  justify  himself  under  the  same  title  on  vhich  he  might 
have  brought  his  action  on  the  case  for  interrupting  him  in  the 
enjoyment  of  his  right  of  common.  For  there  it  would  have 
been  sufficient  for  him,  as  plaintiff,  to  have  shewn  an  interiiiptcd 
possession  and  enjoyment  of  it  for  a  long  period  back,  and  a 
grant  would  have  been  presumed.  Finding,  however,  the 
opinion  of  the  Court  decidedly  against  him,  he  declined  arguing 
the  case  further. 

Lord  Ellenbobough  C.  J.  The  distinction  between  declar- 
r  60  ]  ing  in  a  possessory  action,  and  justifying  upon  title  in  a  plea 
to  an  action  of  trespass,  has  been  stated  and  allowed :  but  this 
luxuriant  shoot  from  the  stock  of  Read  v.  Brookman  cannot  be 
supportljd.  If  this  were  T)ermitted  to  pass,  we  should  next  have 
an  issue  upon  whether  the  plaintiff  or  the  defendant  had  the 
more  mere  right  of  possession.  I  think  therefore  that  we  are 
warranted  in  relieving  the  defendant's  counsel  from  the  useless 
labour  of  arguing  in  support  of  the  plea.  Tl>e  case  of  Read  v. 
Brookman  went  a  step  further  than  the  cases  had  gone  before ; 
and,  without  saying  that  that  step  should  be  retraced,  we 
ought  not  to  go  a  step  further,  but  stop  there :  otherwise,  it 
might  really  be  said  that  this  plea  stated  too  much,  and  that 
it  would  be  sufficient  for  the  defendant  to  plead  merely  that 
he  was  possessed  of  the^loeus  in  quo  by  grant.  If  the  deed 
itself  cannot  be  produced,  it  may  be  equitable  to  permit  the 
substance  of  it  to  be  substituted  in  place  of  it  in  pleading :  non  in 
tabulis  est  jus:  but  still  it  must  be  substantiated  in  the  material 
terms  of  it,  so  that  the  Coiu't  may  see  what  the  grant  really 
was.  If  not  the  inconveniences  suggested  by  the  plaintiff's 
counsel  would  ensue :  no  issue  could  be  taken  on  the  parties 
to  the  grant,  or  their  estate,  nor  could  fraud  or  duress,  &c.  be 
replied.  I  recollect  an  instance  within  my  own  experience 
where,  in  an  action  on  the  northern  circuit  touching  a  water 
course,  a  grant  was  pleaded,  upon  presumption  of  its  existence, 
though  it  could  not  then  be  found :  but  it  was  thought  neces- 
sary to  state  the  supposed  names  of  the  grantor  and  grantee, 
and  the  time ;  of  all  which  the  party  gave  probable  evidence: 
and  such  a  deed  was  afterwards  found,  verifying  the  presump- 
tion which  had  been  made  of  it.    In  Salk.  562. ,    the  rule 

is 
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is  laid  down,  that  the  commencement  of  particular  estates        1808. 

must  be  shewn  in  pleading,  which  was*  said  to  be  a  fundamental 

rule  that  ought  not  to  be  broken  upon  fancied  inconveniences.        against 
The  science  of  pleading,  if  well  understood,  may  rest  where  it  is.  Stephenson. 

Grose  J.     I  did  not  acquiesce  at  the  time  in  the  judgment       L  ^1  1 
delivered  in  Read  v.  Brookman :  but  so  it  was  decided.     This 
plea  however  goes  much  beyond  that;  and  for  the  reasons  which 
have  been  stated  in  argument  by  the  plaintiff 's  counsel,  I  think 
it  cannot  be  supported. 

Lb  Blanc  J.  The  plea  in  Read  v.  Brookman  was  framed 
consistently  with  the  forms  of  pleading  deeds,  except  the  profert 
of  the  deed  itself.  Every  other  principle  of  pleading  deeds  was 
maintained;  and  that  case  only  went  on  the  supposition  that 
the  deed  itself  might  be  lost,  and  therefore  incapable  of  being 
produced.  But  if  this  plea  were  allowed,  the  next  step  would 
be  for  a  defendant  in  trespass  to  state  merely  that  he  M'^as  pos- 
sessed of  the  locus  in  quo. 


Bayley  J.  concurred. 


Judgment  for  the  plaintiff. 


De  Cosson  against  Vaugman^  in  Error. 


Tuesday, 
June  21st. 


ON  a  writ  of  error  from  the  Court  of  Common  Pleas,  in  debt,  fj^^J^S^- 
the  first  count  stated  that  Alexander  De  Cosson  was  sum-  rupt  may  sue 
moned  to  answer  Tlwmas  Vaughan,  assignee*  of  the  estate  and  ]^  ^^bt  upon  a 
effects  of  Stephen  Sazonoff,  a  bankmpt,  according  to  the  form  covered'by  a' 
and  effect  of  the  several  statutes,  concerning  bankrupts,  in  a  former  as- 
plea  that  he  render  to  the  said,  T.  V. ,  as  such  assignee  as  pilced'by^tibe 
aforesaid,  2000Z.,  &c.  For  that  whereas,  in  Easter  term  45.  Geo.  Lord  Chancel- 
3.  one  F.  Judin,  then  being  assignee  of  the  estate  and  effects  of  judinienT^was 
the  said  Stephen,  then  a  bankrupt,  according  to  the  form  and  "  for  damages 
effect  of  the  several  statutes,  &c.  in  the  Court  of  C.  B.  recovered  in'i^rJgs^'^com- 
judgment  against  the  said  Alexander  for  I'JSl.  5s.  which  in  the  mitted  as  well 
said  court  was  adjudged  to  the  said  F.  Judin^as  such  assignee,  for  ^^  ^     defen- 

the  bankrupt 
before  his  bankruptcy,  as  also  against  the  assignee,  as  such,  after  the  bankruptcy."    For  such 
recovery  will  be  presumed  to  have  been  for  injuries  done  to  the  bankrupt's  estate  and  effects. 
And  the  plaintiff  may  declare  in  a  general  form,  as  having  been  duly  constituted  and  ap- 
pointed assignee,  &c. 

his        f  *62  ] 
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his  damages  sustained,  as  well  by  reason  of  certain  injuries  com- 
mitted by  the  said  Alexander  against  the  said  Stephen  before  he 
became  abankrupt,  and  alsoagainst  thesaidF.  Judin  as  assignee 
as  aforesaid,  since  the  said  Stop/ien  became  a  bankrupt,  as  for  the 
costs  and  charges,  &c,  as  by  the  record  in  C.  B-  appeal's;  which 
judgment  still  remains  in  force,  and  imexecuted.  And  whereas 
after  such  judgment,  and  before  suing  out  the  original  writ  of  the 
said  Thomas  (to  wit)  on  the  24th  of  February  1807,  &c.  F. 
Judin  was  by  order  of  the  Lord  Chancellor  duly  removed-  from 
being  assigneee  of  the  estate  and  effects  of  the  said  bankrupt,  and 
the  said  TJiomas  was  duly  constituted  and  appointed  as- 
signee of  the  estate  and  effects  of  the  said  bankrupt,  and 
still  is  such  assignee  j  whereof  the  said  Alexander  had  notice ; 
whereby  an  action  hath  acciiied  to  the  said  Thomas  as  such 
assignee  to  demand  and  have  from  the  said  Alexander  the  said 
173L  5*.  parcel,  &c.  And  whereas  the  said  Alexanderf  after 
the  said  Stephen  became  bankrupt  was  indebted  to  the  said 
Tliomas,  as  such  assignee  05  aforesaid,  in  1826L  15^.  residue, 
&c.  for  so  much  money  by  the  said  Alexander  before  that  time 
had  and  received  to  and  for  the  use  of  the  said  Thomas  as  such 
assignee  as  aforesaid,  to  be  paid  to  the  said  Thomas  as  assignee 
as  ({foresaid  when  the  said  Alexander  should  be  thereunto 
requested  :  Nevertheless  the  said  Alexander  hath  not  paid  the 
said  200/.  above  demanded,&c.;  to  the  damage  of  the  said  Thomas 
as  such  assignee  as  aforesaid  &c.  The  record  then  stated  judg- 
ment by  nil  dicit,  and  that  the  plaintiff  remitted  to  the  defen- 
dant his  damages  by  reason  of  detaining  the  debt,  and  also  his 
costs  (a)  and  charges ;  and  took  judgment  for  his  debt :  on 
which  error  was  brought,  and  the  common  errors  assigned. 

The  questions  made  were  two,  1st,  Whether  a  new  assignee 
of  a  bankmpt  could  in  his  own  name  maintain  an  action  upon 
a  judgment  obtained  by  a  former  assignee  who  had  been  dis- 
placed by  the  Lord  Chancellor.  And  if  he  could  not,  then, 
2dly,  whether  the  judgment  of  C.  B.  must  be  reversed  in  toto, 
or  might  be  affirmed  as  to  the  last  count  of  the  declaration, 
which  was  admitted  to  be  good. 

Barrow  argued  on  the  first  point  in  the  negative;  for  the  stat. 
1  Jac.  1.  c.  15  *.  13.  only  enables  the  commissioners  to  assign 

(a)  The  remission  of  damages  and  costs  wa  s  made  in  tl)is  case  pro  majori 
cautela,  in  case  the  first  count  had  been  held  to  be  bad.  Rut  quaere;  the  da- 
mages in  debtbeing  merely  nominal,  and  the  plaintiff  being  at  any  rate  entitled 
to  costs  if  one  of  his  counts  were  good.  Vide  Jacob,  v.  Afills,  Cro.  Jnc.  343, 
Frederick  v.  Lookup,  q.  t.  4  Burr.  2018.  and  Cross,  v.  Kat/e,  6.  Term.   Rep. 

663.  . 
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debts  flue  to  the  bankrupt,  and  vests  the  property,  right  and  in- 
terest of  the  said  debts  in  the  assignees.  And  the  stat.  5.  G.  2. 
c.  30.  s.  31.,  which  enacts  that  in  case  a  new  assignment  shall  be 
ordered,  "such  debts,  effects  and  estate  of  such  bankrupt  shall 
**  be  legally  vested  in  such  new  assignee  j  and  that  he  may  law- 
"  fully  sue  for  the  same  in  his  own  name ;"  cannot  pass  any 
thing  which  was  not  in  the  bankrupt,  as  part  of  his  debts,  ef- 
fects and  estate.  But  the  damages  recovered  by  the  first  assignee 
never  constituted  any  part  of  the  "debts,  effects  or  estate,"  of  the 
bankrupt ;  but  were  a  debt  created  in  the  time  of  the  first  assig- 
nee, and  suable  for  only  to  him  in  his  own  name ;  and  could 
not  be  conveyed  to  the  second  assignee  by  his  appointment  j  and 
consequently  cannot  be  sued  for  by  him,  but  only  in  the  name  of 
the  first  assignee,  who  would  be  a  trustee  for  the  creditors  and 
the  banki-upt's  estate.  [Lord  Ellenborough  C.J.  If  the  reco- 
very were  for  an  injurious  conversion  or  spoliation  of  the  bank- 
rupt's property,  the  damages  recovered  would  not  be  less  a  part 
of  the  debts,  effects,  and  estate  of  the  bankrupt,  because  they 
Iiad  been  converted  into  a  judgment  to  his  assignee.]  He  also 
objected  to  the  general  manner  in  which  the  plaintiff  was  stated 
to  be  assignee.  By  the  case  ex  parte  Newton  and  others  (a)  it 
appears  that  the  former  assignee  should  join  with  the  commis- 
sioners in  executing  an  assignment  to  the  new  assignee  :  but, 
as  it  is  here  stated,  the  plaintiff  might  have  been  appointed  by 
the  Lord  Chancellor,  which  would  not  make  him  assignee  of 
the  estate  and  effects  of  the  bankmpt,  and  still  less  of  any  debts 
Avhich  only  vested  in  the  former  assignee. 

Lord  Ellenborough  C.  J.  The  plaintiff  is  stated  to  have 
been  duly  constituted  and  appointed  assignee  of  the  estate  and 
effects  of  the  bankrupt,  and  therefore  we  must  take  it  here  that 
due  means  were  resorted  to  in  order  to  constitute  him  such  (b.) 

As  to  the  second  question,  the  case  of  Hancock  v.  Haywood  (c) 
was  referred  to  by  Lord  Ellenborough  to  shew  that  the  judgment 
might,  if  proper,  be  affirmed  on  the  last  count  only.  In  that ' 
case  the  damages  were  assessed  separately  on  the  several  counts. 
And  this  objection  was  no  further  urged  by  Barrow,  But  a 
doubt  havingbeen  thrown  out  whether  the  former  judgment  re- 
covered might  not  have  been  for  personal  injuries  committed  by 

(a)  1  A(k.  97. 

(b)  Vide  Tully  v.  Sparkes,  2  Ld.  Ray.  1548.  referring  to  Lutw.  274. 

(c)  3  2Wm.  Rep.  433.  and  vide  Bellew  v.  Aylmer,  1  Stra,  188.  and  Hen- 
riques  v.  The  Dutch  West  India  Company y  ib.  808. 

the 
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the  defendant  against  the  bankrupt,  or  against  the  former  assig- 
nee, his  Lordship  said  that  the  Court  would  not  intend  that : 
and  in  order  to  reverse  this  judgment  it  ought  to  appear  that  it 
was  for  a  cause  for  which  no  action*  could  be  maintained  by  the 
present  assignee  (aj.    Therefore  upon  the  whole  matter. 

Per  Curiam,  Judgment  was  affirmed  in  toto. 

Gaselee  was  to  have  argued  for  the  defendant  in  error. 


(b)  Vide  Streatfield  r.  Halliday,  3  Term  Rep.  781. 


[*66] 
Tuesday, 
June  28th. 


^Williams  against  Sangar. 


A  turnpike 
act,  imposing 
a  toll  on  every 
carriage  and 
on  every  horse 


passing 
through  the 
gate,  "and  ex- 
empting any 
person  from 
paying  more 
than  once  in  a 


IN  trespass,  the  declaration  contained  t\Vd  cbtints  for  taking  a 
horse  and  poach  of  the  plaintiff,  and  detaining  them  till  he 
paid  I*.  6d.  for  their  release :  and,  on  not  guilty  pleaded,  a  case 
was  reserved  at  the  trial  before  Chambre  J.  at  Gloucester,  which 
stated  in  substance.  That  the  plaintiff  was  proprietor  of  a  com- 
mon stage  coach  travelling  with  four  horses  from  Bristol  toGlou- 
cester,  and  back  again.  That  the  passengers  paid  a  certain  fixed 
sum  for  the  journey,  which  included  every  expence  of  the 
day  for  passing  coach,  except  for  extra-luggage,  and  the  coachman's  gratuity; 
with'Sfe  sjune  ^^^  turnpikes  being  defrayed  by  the  proprietoi-s.  That  on  the 
carriage  or  1st  of  October  1807,  the  coach  passed  the  turnpike  kept  by  the 
tte^veliS^  defendant  on  a  public  road  mentioned  in  the  stat.  19  Geo.  3. 
from  paying  a  c.  117.  with  four  persons  in  it,  going  fvom  Bristol  to  Gloucester, 
the*<k  f"r^h"  ^"^  *^^^  coachman  paid  ls.6d.  the  proper  toll  under  that  act, 
passage  of  the  and  the  37  Geo.  3.  continuing  and  raising  the  toll :  and  the  same 
^lecarrwge,  coachman  and  coach  repassed  on  the  same  day,  with  different 
by  different  passengers,  and  different  horses,  when  toll  was  again  demanded 
horses,  being  ^y  the  defendant,  who  on  refusal  distrained  one  of  the  horses, 
number.  And  till  the  coachman  paid  Is.  6d.  for  the  toll.  That  proper  notices 
another  clause  ^^yere  given  under  the  act  before  the  action,  and  no  tender  of 
m  all  ^es  of  damages  was  made.    That  the  coach  went  and  returned  every 

carriages  trn- 

veUingfor  hire,  the  traveller  or  passenger  therein  shall  be  considered  as  the  person  paying  the 
toll,  and  that  such  payment  shall  not  exempt  such  carriages  repassing  with  a  different  travel- 
ler or  passenger,  does  not  extend  to  stage  coaches ;  the  carriage  itself'  not  being  there  Aired  by 
the  respective  passengers,  but  only  a  conveyance  by  it :  and  therefore  such  stage  coaches  :ire 
freed  of  toll  under  the  former  clause  by  one  payment  in  the  day,  although  returning  with 
different  passengers  and  different  horses,  tlie  horses  being  the  same  in  number. 

da 
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*lay,  whether  there  were  any  passengers  in  it  or  not,  and  also        1808. 

carried  parcels  for  hire.     (The  case  also  stated  a  usage  at  this        

and  other  turnpikes  near  Bristol,  as  to  taking  toll;  which  was*        amimt^ 
agreed  to  be  of  no  weight.)     That  on  the  2d  of  October  the      Sangar. 
same  coach  under  exactly  similar  circumstances,  except  that  it      C  *^7  ] 
returned  with  the  same  horses  which  went  through  in  the  morn- 
ing, was  stopped,  and  a  horse  distrained,  until  the  toll  of  I*.  6d. 
was  paid.    The  question  reserved  was  M^hether  the  plaintiff  un- 
der the  clause  in  the  act  19  Geo.  3.  c.  117,  (P-  59^j)  was  liable  to 
pay  toll  on  the  return  of  the  said  carriages  on  the  same  day  as 
before  mentioned,  or  for  either  of  them :  and  the  verdict  was 
to  be  entered  accordingly.     By  one  clause  of  the  act  the  toll  is 
imposed,  as  usual,  so  much  on  such  and  such  carriages  drawn  by 
so  many  horses  j  and  so  much  on  every  horse,  &c.     By  another 
clause  '*No  person  shall  be  subject  to  the  payment  of  toll  more 
"  than  once  in  any  one  day  for  passing  and  repassing  with  the 
'*  same  horse,  &c.  or  carriage,  through  the  same  turnpike  : 
"  nor  shall  any  person  be  subject  to  the  payment  of  toll  for  the 
"  passage  of  any  horse,  &c.  or  carriage,  in  the  same  day  through 
"  more  than  one  turnpike"  on  the  several  roads  specified.     By 
another  clause  "  no  person  who  shall  have  paid  the  toll  for 
"  the  passage  of  any  horse,  &c.  or  carriage,  through  any  turn- 
"  pike  gate  (on  certain  roads)  shall  be  subject  to  the  payment 
"  of  any  toll  in  the  same  day,  for  the  passage  of  the  same  horse, 
"  &c.  or  carriage,  through  any  other  turnpike  gate"  (on  certain 
other  roads).    Then  by  the  clause  in  question,  "in  all  cases 
"  of  carriages  travelling  for  hire,  the  traveller  or  passenger, 
**  travellers  or  passengers,  conveyed  therein,  shall  be  considered 
"  as  the  person  or  persons  paying  the  toll;  and  such  payment 
"  shall  not  exempt  such  carriages  repassing  with  a  different 
"  traveller,  &c.  but  he  or  they  shall  be  liable  to  pay  the  toll,       [  68  ] 
"  as  if  the  carriage  had  not  before  passed  that  day."  (a) 

fVigky  for  the  plaintiff;  after  observing  that  the  coach  had 
returned  through  the  turnpike  on  the  same  day,  in  one  instance 
with  different  horses  and  different  passengers,  contended  that  this 
was  not  a  carriage  travelling  for  hire  within  the  meaning  of  the 
clause  in  question.  The  toll  is  put  on  the  carriage,  and  it  mat- 
ters not  whether  it  be  drawn  by  the  same  or  different  horses  in 
its  progress  and  return  on  the  same  day;  and  the  act  makes  no^ 
such  distinction.  It  must  of  course  be  paid  by  the  owner.  There 

(a)  The  same  or  the  like  clauses  in  substance  are  to  be  found  in  most  of 
the  turnpike  acts. 

is 
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1808.       is  a  distinct  toll  on  horses  not  drawing  carriages.  The  exemption 

. is  general,  that  no  person  shall  be  subject  to  the  payment  of 

offaimt       ^^^  more  than  once  a  day  for  passing  or  repassing  with  the  same 
Sangar.      horse  or  carriage.    Then  the  clause  in  question,  having  in  view 
post-chaises  and  other  carriages  which  are  hired  by  the  stage, 
and  which  may  go  and  return  several  times  on  the  same  day 
with  different  persons  who  have  hired  the  same,  enacts  that  in 
all  cases  o^  carnages  travelling  for  hire^  the  traveller  or  passen- 
ger shall  be  considered  as  the  payer  of  the  toll;  and  that  such 
payment  shall  not  exempt  the  same  carriage  repassing  with  a 
different  traveller  from  being  liable  to  pay  the  toll.    That  does 
not  apply  therefore  to  a  case  like  the  present,  where  neither  of 
the  passengers  can  be  said  to  be  the  hirer  of  the  carriage^  and 
where  the  owner  or  his  coachman  pays  the  toll.    As  it  is  clear 
that  a  person  travelling  in  his  own  carriage,  and  paying  the  toll, 
f  o9  I       would  not  be  liable  to  pay  it  again  for  repassing  with  the  same 
carriage  and  different  horses  in  the  same  day ;  so  neither  can  it 
apply  to  a  stage  coach  returning  in  the  same  day;  the  tax  being 
imposed  in  both  instances  on  the  caniage,  and  not  on  the  pas- 
senger or  on  the  horses.    [Le  Blanc.  J.   Suppose  the  coach  re- 
turas  without  any  passengers,  who  shall  be  said  to  be  the  hirer? 
Lord  Ellenborough  C.  J.  The  man  who  takes  a  place  in  a  stage 
coach  cannot  be  said  to  be  the  hirer  of  the  stage  coach :  he  only 
hires  a  place  in  it  J] 

Abbott  J  contra.  It  must  be  admitted  that  the  usage  signifies 
nothing  in  such  a  case  ;  (which  was  acceded  to  by  the  Court.) 
The  duty  is  not  laid  on  the  can'iage  in  the  case  of  public  car- 
riages let  to  travel  for  hire,  but  on  the  traveller  or  passenger  ; 
although  by  agreement  the  owner  of  the  coach  may  take  the 
payment  upon  himself.  Travelling  for  hire  is  the  very  term 
made  use  of  in  the  stat.  28  Geo.  3,  c.  57.  with  respect  to  stage 
coaches,  regulating  the  number  of  outside  passengers.  [Le 
Blanc  J.  Would  you  contend  that  that  act  included  post- 
chaises  ?]  The  title  of  it  sufficiently  shews  what  description  of 
carriages  was  meant :  but  it  is  sufficient  to  say  that  the  same 
term  is  there  used  to  designate  stage  coaches.  [Lord  Ellenbo- 
rough. The  term  was  there  used  as  contradistinguishing  public 
carriages.]  A  stage  coach  travels  for  hire,  though  not  hired 
by  one  person. 

Lord  Ellenborough  C.  J.    In  the  construction  of  these  tax 
acts,  we  must  look  to  the  strict  words,  however  we  may  some- 
times lament  the  generality  of  expression  used  in  them;  but  we 
i-  '     J       must  construe  those  words  according  to  theirplain  meaning,witli 

reference 
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reference  to  the  subject  matter.  Now  here  the  toll  is  specifically        1808. 
imposed  on  every  carnage,  &c.  Though  it  must  of  course  be  paid     -vVjTmTms 
by  some  person  passing  with  such  carriage,  as  it  cannot  be  paid       against 
by  the  carriage  itself.    Then  there  is  a  clause  exempting  any      Sangar. 
person  from  the  payment  of  toll  more  than  once  a  day  for  pass- 
ing or  repassing  through  the  turnpike  with  the  same  horse,  &c. 
or  with  the  same  carriage.    Then  comes  a  narrowing  clause, 
(the  clause  in  question)  whereby  in  all  cases  of  carriages  travel- 
ling for  hirey  the  traveller  or  passenger  conveyed  therein  shall  be 
considered  as  the  person  paying  the  toll ;  and  such  payment  sh^U 
not  exempt  such  carriages  repassing  with  different  travellers, 
&c.  on  the  same  day.  The  question  is  whether  a  stage  coach  is 
a  carriage  travelling  for  hire  within  the  meaning  of  this  clause  ? 
Now  adverting  to  what  is  the  usual  mode  of  travelling,  it  ap- 
pears intended  only  to  apply  to  post-chaises  and  other  carri- 
ages which  are  frequently  hired  to  pass  and  repass  on  the  same 
road  with  different  travellers,  on  the  same  day;  and  where  the 
respective  travellers  may  properly  be  said  to  have  hired  the 
carriage,  each  in  his  turn.     In  these  cases  the  payment  of  the 
toll  by  one  traveller  hiring  the  carriage  was  meant  not  to  exempt 
any  other  traveller  who  happens  to  hire  the  same  carriage  on 
the  same  day.    The  only  difficulty  which  could  arise  in  the 
case  is  founded  on  the  similarity  of  expression  in  another  act, 
which  clearly  attaches  on  stage  coaches :  but  the  answer  has 
been  given  to  that :  it  merely  pointed  to  .the  distinction  be- 
tween carriages  of  a  public  nature  and  used  for  public  purposes, 
and  carriages  used  for  private  purposes.    But  here  we  must 
look  to  the  difference  between  what  strictly  speaking  is  a  tra- 
veller or  passenger  hinng  a  carriage,  and  one  who  only  hires  a 
place  in  a  carriage,  but  cannot  be  said  to  hire  the  carriage  it-       [  71  j 
self.    That  is  a  distinction  well  understood,  and  where  the  tra- 
vellers do  not  hire  the  carriage  itself,  but  only  their  respective 
places,  it  appears  not  to  be  within  the  meaning  of  the  clause. 

Grose  J.  The  distinction  is  very  plain.  If  the  owner  of 
the  carriage  or  of  the  horses  or  his  servant  have  paid  the  toll 
once  in  the  day,  he  is  exempt  from  paying  it  again  in  respect  of 
the  same  carriage  drawn  by  the  same  number  of  horses,  or  in  re- 
spect of  the  same  horses  where  there  is  no  carriage.  But  in  the 
case  of  carriages  travelling  for  hire,  that  is  when  the  traveller 
hires  ihe  carriage  itself,  the  toll  is  not  upon  the  carriage,  but 
upon  the  traveller  in  respect  of  the  carriage  so  hired;  and  there- 
fore if  there  be  a  different  traveller  hiring  the  same  carriage  and 
repassing  the  gate  on  the  same  day,  though  with  the  same  horses, 

be 


71  CASES  IN  TRINITY  TERM. 

1808.        ^'^  '^^  liable  to  pay  the  toll  the  same  as  the  first :  but  that  is  not 

the  case  with  passengers  in  a  stage  coach;  they  do  not  hire  the 

Williams      ^j^^ch,  but  they  hire  their  respective  places  in  it :  and  the  car- 
Sakcak.      riage  itself  is  under  the  control  of  the  owner  or  his  servant  who 
pays  the  toll.     Post-chaises  returning  on  the  same  day  without 
having  been  again  hired  it  is  well  known  do  not  pay  the  toll 
again  which  had  been  before  paid  by  the  traveller  who  hired  it. 
Le  Blanc  J.  Two  questions  are  submitted  to  us ;  first,  whe- 
ther this  were  a  carriage  travelling  for  hire  within  the  meaning 
of  the  clause,  having  the  same  horses ;  and  if  not,  secondly,  whe- 
ther returning  with  a  change  of  horses  made  any  diflference. 
L  72  ]       Upon  the  first,  the  only  difficulty  is  upon  the  same  words  having 
been  used  in  another  act  to  denote  a  stage  coach;  but  the  dif- 
ferent intent  with  which  that  act  was  passed  is  an  answer  to  it. 
But  here  the  legislature,  speaking  of  a  carriage  travelling  for 
hire,  where  the  traveller  was  not  to  be  exempt  from  the  payment 
of  the  toll  on  account  of  the  carriage,  having  before  paid  toll  on 
the  same  day  when  hired  by  another,'must  be  understood  where 
the  whole  carriage  is  hired.  For  if  stage  coaches  had  been  in- 
tended to  be  included,  it  is  difficult  to  say  why  they  were  not 
specifically  mentioned.  I  do  not  think  therefore  that  they  were 
meant  to  be  included  by  the  description  of  carnages  travelling 
for  hire,  as  here  used.    2dly,  I  do  not  think  that  the  change  of 
horses  on  the  return  of  the  coach  makes  any  difference.     For 
by  adverting  to  the  clause  imposing  the  duty,  it  is  imposed  on 
every  carriage,  &c.  and  on  every  horse,  &c.  :  it  is  not  laid  on 
the  Jwrses  draioing  a  carriage,  but  on  the  carriage  drawn  by  so 
many  liorses,  and  the  toll  which  is  laid  on  horses  evidently  means 
horses  passing  through  the  gate  without  drawing  a  carriage  : 
where  the  toll  therefore  is  upon  the  carriage,  it  makes  no  dif- 
ference whether  drawn  by  the  same  or  different  horses  on  its 
return.     Besides,  if  it  were  otherwise,  a  difficulty  would  arise  : 
for  a  stage  coach  might  pass  through  one  gate  without  any  pas- 
senger :  and  would  the  toll  then  be  payable  ?       It  might  then 
pass  through  a  second  gate  with  one  passenger ;  through  a  third 
with  two  or  three  passengers,  or  with  different  passengei"s  : 
and  would  there  be  a  new  toll  to  pay  at  each  gate  as  for  dif- 
ferent travellers  and  different  hirings  ? 
Baylby  J.  agreed  upon  both  points. 

Postea  to  the  plaintiff^. 


Che.^slby 
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Cheasley  ajrainst  Barnes,  Scholey,  Domville,  and  Tuesday,     ■ 

°  c^  June  28th 

OHAPCUTT. 

<HE  plaintiff  declared  in  trespass,  for  that  the  defendants  on  pjaintifF  com- 

the  15th  of  March  1805  broke  and  entered  his  close  called  plains  of  a  sin- 

the  Farm  Yard  at  Hayes  in  the  county  of  Middlesex,  and  there  ^airin'each^" 

seized  and  took  a  quantity  of  manure,  and  detained  it  until  after-  count,  each  of 

wards  on  thesanie  day  and  on  divers  other  days  between  that  and  !1'^^  jV^  J^^" 
•^  ''  tifiedbythe 

the  day  of  exhibiting  the  plaintiff's  bill,  they  took  it  away  from   defendant  in 

the  said  close.  The  second  count  was  for  taking  and  carrvinff  ^j^  several 

1  ,-         rr,.        ,  .    ,  ,  V    1    '  1        pleas,  the 

away  the  manure  generally.    The  third  count  charged  the  de-  plaintiff  can- 

fendants  with  breaking  and  entering  other  closes  of  the  plaintiff  not  in  his  re-  ! 
at  Hayes  on  the  16th  August  1805,  and  trampling  down  and  issue  uponthe 
spoiling  the  corn,  grass,  and  herbage,  and  damaging  and  seizing  facts  of  such 
and  taking  crops  of  Avheat  then  growing,  and  keeping  possession  indalsonewlv 
of  the  crops,  until  afterwards,  on  the  same,  and  on  divers  other  assign  either 
days,  &c.,  they  cut  down  and  reapedthecrops  and  carried  them  differe^t^  mat- 
away.     The  4th  was  a  general  count,  for  taking  and  ca^rrying  ters;  suchre- 

away  the  corn.     Pleas,  1st,  not  guilty  to  the  whole  :  on  which  P'^'^^tion  and 

•^         .  7       J         o       /  new  assign- 

issue  was  joined.  2dly,  as  to  breakingand  entering  the  plaintiff's  ment being 

close  called  the  Farm  Yard  in  the  first  count,  actio  non,  &c.  be-  ^°  a^^?'  , 
cause  one  P.  Conibes  since  deceased,  and  the  defendant  Barnes  jection  issuf- 
before  the  trespass  complained  of,  viz.  in  Easter  43  Geo.  3.  re-  ficiently point- 
covered  judgment  in  B.  R.  against  one  T.  Combes  for  SOOOZ.,  ing  as  spe^cfal' 
&c.  upon  which  on  the  28th  November  45  Geo.  3.  a  writ  "of  cause  of  de- 
pluries  fieri  facias  issued,  directed  to  the  then  sheriff  of  Middlesex  each  plea  con- 
for  levying  the*  debt  and  damages  on  the  goods  of  T.  Combes,so  taining  a  dis- 
that  the  said  sheriff  might  have  that  money  before  the  king  at  JionVoThSl 
Westminster  on  Wednesday  next  nher  eight  days  of  S^.  Hilary ,  ig^e  act  of  tres-  . 
to  be  rendered  to  T.  Combes  and  Barnes;  which  writ  afterwards,  brealdnt^^nd^ 
before  the  return  and  before  the  trespass  complained  of,  viz.  on  entering  the 
the  12th  December 45  G.  3.  was  delivered  to  the  other  defendants,  P/^^^li^'s , 

CiOS6  111    tllG 

Scholey  and  Domville,  the  then  sheriff  of  Middlesex,  to  be  exe-  firstcoant,'&c. 
f  *74  1  th^  plaintiff 

/  ,  had  by  his   ' 

replications  and  new  assignment  attempted  to  put  in  issue  several  distinct  acts  of  trespass  in 
breaking  and  entering  the  same  close,  &c. 

A  shevift"  justifying  in  trespass  under  a  writ  of  fieri  facias,  need  not  shew  its  return;  the 
distinction  being  in  this  respect  between  a  justification  under  mesne  process,  and  under  process 
in  execiiti9n,  at  least  where  in  the  latter  case  no  ulterior  process  is  necessary  to  complete  the 
jiistification. 


Vol.  X.  E  cuted 
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i^lfj&.        cuted ;  by  virtue  of  which  they,  as  such  glierlff,  on  the  14th  of 
— -^        Decembei'  45  Geo.  3.  made  their  wairant  to  the  other  defendant 
•  against       Shapcutt,  commanding  him  of  the  goods  of  T.  Combes  to  levy  the 
Baknes.      debt  and  damaiges,  &c.  j  which  warrant  wasdelivered  to  Shapcutt 
to  be  executed.  And  then  the  defendants  aver  that  at  the  time  of 
issuing  the  said  writ  and  warrant,  andat  the  timewhen,&c. there 
were  divers  goods  of  T.  Comhes  in  the  said  closecalled  the  Farm 
Yard  in  the  sheriff's  bailiwiclc ;  wherefore  Scholey  and  Domville, 
as  such  sheriff,  and  Shapcutt,  as  their  bailiff,  and  Barnes  in  his 
aid  and  by  his  command,  after  the  making  of  the  warrant,  and 
before  the  return  of  the  said  writ,  entered  the  said  close,  and 
•  seized  and  took  away  the  plaintiff's  goods  therein  in  execution, 
&c.  The  third  plea  was  the  same  in  substance  as  the  last ;  only 
stating  that  at  the  time  of  issuing  and  delivermg  the  writ  of  exe- 
'  cution  to  the  sheriff  against  T.  Combes,  and  at  the  time  of  issuing 

and  delivering  the  sheriflf 's  warrant  to  Shapcutt,  and  before  the 
^aintiff  had  any  thing  in  the  close  in  which,  &c.,  T.  Combes 
vas  lawfully  possessed  of  the  said  close  and  of  divers  goods  then 
Old  there  being  therein ;  for  which  reason  the  defendants  Scholey 
md  Domville  as  such  sheriff,  and  Shapcutt  as  their  bailiff,  and 
.dames  in  his  aid,  &c.  and  by  his  command,  entered  the  said 
jlose,  then  being  in  the  possession  of  T.  Combes,  to  seize  and  take 
Ji'^execution  his  said  goods  then  being  in  the  said  close,  and  did 
icize  and  take  them  by  virtue  and  in  execution  of  the  said  writ 
and  warrant,  and  detained  the  same  there  for  a  reasonable  and 
convenient  time  in  order  to  sell  and  remove  the  same :  and  that 
afterwards  and  befqsie  the  expiration  of  such  reasonable  and  con- 
venient time  the  plaintiff  became  possessed  of  the  said  close,  the 
said  goods  still  remaining  therein,  and  still  being  in  the  custody 
of  the  defendants  in  execution  as  aforesaid,  &c.  and  that  the  de- 
fendants as  soon  as  they  conveniently  could  after  the  plaintiff  be- 
came possessed  of  the  said  close,  and  as  soon  as  purchasers  of  the 
said  goods  could  be  found,  to  wit,  on  the  same  day  and  year  as 
mentioned  in  the  first  count,  peaceably  entered  into  the  said  close 
to  sell  and  remove  the  said  goods  of  T.  Combes  so  being  in  the 
said  close  in  which,  &c.  in  their  custody  in  execution,  &c.  and 
did  sell  and  remove  the  same,  &c.  Fourthly,  the  defendants,  as 
to  breaking  and  entering  the  plaintiff's  closes  in  the  3d  count 
mentioned,  and  trampling  down  and  spoiling  the  com,  &c.  and 
damaging  the  soil,  pleaded  the  sameas  in  the  last  pleaj  the  judg- 
ment recovered  against  T.  Combes,  and  the  writ  of  execution 
issued  thereon  to  the  sheriff,  and  their  warrant  to  Shapcutt ;  and 

that 


IN  THB  FoRtY-KIGHTH   YBAR   OF   GEORGE   III.  75 

that  before  the  plaintiff  had  any  thing  in  the  said  closes  in  which,        1808. 

&c.  T.  Combes  was  lawfully  possessed  of  the  said  closes,  and  of        

divers  crops  of  wheat,  &c.  then  and  there  growing;  wherefore        aea^^^ 

Scfwley  and  Domvillea^  such  sheriff,  and  Shapcutt  as  their  bai-       Barnss< 

liff,  and  Barnes  in  his  aid,  &c.  entered  the  said  closes  in  the 

possession  of  T.  Combes  to  seize  and  take  in  execution  the  said 

crops  of  corn  then  growing  there,  and  then  and  there  seized  and 

took  the  same  in  execution  by  virtue  of  the  said  writ  and  warrant, 

and  continued  in  possession  of  the  same  crops  for  a  reasonable  and       [  76  } 

convenient  time  until  they  should  be  in  a  fit  stale  to  be  sold  and  j 

cut  down,  reaped  and  taken  away,  and  until  buyers  could  be 

found,  &c.  and  that  before  the  said  corn  was  in  a  fit  state  to  be 

sold  and  cut  down  reaped  and  taken  away,  the  plaintiff  became 

possessed  of  the  said  closes,  &c.  and  then  this  plea  continued 

and  concluded  the  same  as  the  last. 

The  plaintiff  replied  to  the  second  (the  first  special)  pfea,  ad- 
mitting the  judgment  recovered  against  T.  Combes,  and  the  writ 
of  pluries  fieri  facias  issued  thereon ;  but  that  the  defendants  of 
their  own  wrong,  and  without  the  residue  of  the  cause  by  them 
in  that  plea  alleged,  broke  and  entered  the  farm-yard,  close,  &c. 
and  concluded  to  the  country :  and  they  pleaded  the  like  repli- 
cations to  the  third  and  fourth  pleas  respectively.  And  then  the 
plaintiff  pleaded  further,  by  way  of  new  assignment,  that  he 
brought  his  action  against  the  defendants,  for  that  they  broke  and 
entered  the  farm-yard  close  in  his  possession  after  the  return  of 
the  writ  in  the  2d  and  3d  pleas  mentioned,  viz.  on  the  15th  of 
March  1805,  for  the  purpose  of  seizing  and  taking  the  manure  in 
the  first  count  mentioned,  then  being  the  property  of  the  plaintiff 
there  found,  and  no  part  thereof  being  at  that  time  liable  to  be 
seized  and  taken  in  execution  ofthe  said  writ  or  wari'ant  or  other- 
wise as  in  the  2d  or  3d  plea  supposed.  And  also  for  that  the 
defendants  committed  the  several  trespasses  in  the  introductory 
part  of  the  4th  plea  mentioned,  on  the  16th  of  August  1805,  for 
the  purpose  of  seizing  and  taking  possession  of  the  crops  ofwheat 
in  the  third  count  mentioned,  then  being  the  plaintiff 's  property, 
and  no  part  of  such  crops  being  at  that  time  liable  to  be  seized  in 
execution  of  the  said  writ  or  warrant,  &o. 

The  defendants  demurred  specially  to  the  replications  to  the  2d       [77] 
and  3d  pleas  and  to  the  new  assignment;  because  each  of  those    • 
pleas  containing  a  distinct  answer  and  justification  to  the  single 
act  of  trespass  alleged  in  the  first  count,  to  which  they  were 
respectively  pleaded  in  bar,  and  upon  which  pleas  the  plain- 

E  2  tiff 
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1808.  tiff  could  not  by  law  put  more  than]a  single  fact  in  issue ;  he  had 
-,  ~  by  his  replications  and  new  assignment  attempted  to  put  several 
against  distmct  facts  m  issue  upon  each  of  those  pleas.  And  because  the 
Barnes.  replications  and  new  assignment  to  those  pleas  were  double  and 
multifarious,  and  no  one  certain  or  definite  issue  could  be  taken 
on  either  of  them.  And  because  the  plaintiff  having  by  his  first 
count  complained  of  one  single  act  of  trespass  as  to  breaking  and 
entering  the  close  therein  mentioned,  had  by  his  replications  and 
new  assignment  attempted  to  introduce  and  put  in  issue  several 
and  distinct  acts  of  trespass  with  respect  to  breaking  and  entering 
the  same  close.  And  as  to  the  replication  and  new  assignment 
to  the  4th  plea,  the  defendant  also  demurred,  and  alleg^ed  for  spe- 
cial causes,  that  that  plea  contained  a  distinct  answer  and  jus- 
tification to  the  single  act  oftrespass  alleged  in  the  3d  count,  to 
which  it  is  pleaded  in  bar,  the  plaintiff  had  by  his  replication  and 
new  assignment  thereto  attempted  to  put  several  distinct  facts 
in  issue,  &c.  (the  same  as  before) . 

Ahhoit  in  support  of  the  demurrer.  The  plaintiff  declares  in 
his  first  count  for  one  breaking  and  entering  of  his  close  on  a 
single  occasion.  The  defendants  justify  that  breaking  and  en- 
tering under  a  judgment  recovered  and  process  of  execution 
thereon,  before  the  return  of  the  icrit,  under  which  they  took  the 
goods.  To  which  the  plaintiff  replies,  admitting  the  judgment 
and  writ  of  execution,  that  the  defendants  broke  and  entered  of 
their  own  wrong,  without  the  residue  of  the  cause  by  them 
pleaded :  by  which  he  puts  in  issue  the  sheriff's  warrant  to  levy; 
that  the  goods  taken  were  in  the  close  broken  and  entered;*  that 
they  were  liable  to  be  taken  in  execution  under  that  writ,  and  were 
taken  before  the  return  of  the  writ,  (a)  Besides  which,  the  plain- 
tiff goes  on  further,  in  the  form  of  a  new  assignment,  to  plead  that 
tl\e  defendants  broke  and  entered  the  close,  &c.  after  the  return 
o/t/ieiynf,  for  the  purpose  of  taking  the  goods  mentioned  in  the 
first  count,  which  were  not  liable  to  be  taken  under  the  execu- 
tion. The  3d  plea  and  replication  thereto  are  substantially  the 
same.  The  3d  count  also  charges  one  other  fact  of  breaking  and 
entering  of  the  plaintiff's  closes  at  another  time,  and  spoiling  the 
crops,  and  damaging  the  soil,  and  keeping  possession  of  the 
growing  crops,  and  afterwards  cutting  down  and  taking  them 
away.  To  which  the  defendants  plead,  4thly,  as  to  the  breaking 
and  entering,  and  spoiling  the  crops,  and  damaging  the  soil,  the 

(a)  Vide  for  this  form  of  pleading  Crogates  case,  8  Rep.  67. 

like 
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like  justification  under  the  judgment,  writ,  and  warrant  against 
T.  C.  then  lawfully  possessed  of  the  close  and  of  the  crops:  and 
then  as  to  the  keeping  possession,  that  it  was  for  a  reasonable 
time  till  the  growing  crops  were  fit  to  be  cut  and  taken  away ; 
that  during  this  reasonable  detention  the  plaintiff  became  pos- 
sessed of  the  closes;  and  the  defendants,  as  soon  as  they  could 
conveniently  afterwards,  entered  peaceably  to  take  the  goods, 
still  being  in  their  custody  in  execution,and  did  takeand  remove 
the  same.    The  replication  to  this  plea  also  first  puts  in  issue  all 
the  facts  therein  stated,  except  the  judgment  and  writ  of  execu- 
tion, by  the  de  injuria,  &c.  as  to  the  residue:  and  then  again  by 
the  new  assignment  the  plaintiff  alleges  that  the  defendant  com- 
mitted the  trespass  mentioned  in  the  introductory  part  of  that 
plea,  namely,  the  breaking  and  entering,  &c.  and  spoiling  the 
crops,  and  damaging  the  soil,  for  the  purpose  of  taking  the 
crops,  which  were  then  the  plaintiff's  property,  and  not  liable 
to  be  taken  under  the  execution  :  which  is  in  effect  pleading 
another  repJ  ioation,  without  introducing  any  n  ew  fact  of  breaking 
and  entering,  and  thereby  putting  the  same  facts  twice  in  issue 
which  cannot  be  done.   It  is  in  effect  an  attempt  to  reply  double, 
when  the  statue  only  enables  defendants  to  plead  double  :  and 
this  was  held  in  Adney  v.  Vernon,  (a)     Where  the  declaration 
charges  a  breaking  and  entering  of  the  plaintiff's   close  on 
different  days,  if  the  defendant  pleaded  a  justification  which 
in  the  form  of  it  embraces  the  whole  declaration,  the  plaintiff 
may  by  his  new  assignment  shew  that  he  broke  and  entered, 
on  different  days,  and  for  other  purposes  than  those  justified: 
and  there  is  no  inconsistency  in  that,  because  the  defendant's 
justification  may  apply  in  evidence  to  different  dap  and  pur- 
poses from  what  the  plaintiff  complains  of. 

Manyatj  contra,  contended,  first,  that  the  replication  was 
not  double;  for  the  new  assignment  was  explanatory  only  of 
what  went  before,  and  not  cumulative.  It  does  not  allege  that 
the  plain  tiff  brought  his  action  as\vell  for  the  trespass  originally 
complained  of  as  for  those  newly  assigned;  nor  does  it  allege  any 
new  trespass;  it  rather  confines  the  cause  of  action  originally  de- 
clared on.  The  plaintiff  does  not  recjuire  to  recover  damages  for 
more  acts  of  trespass  than  one.  2dly,  the  duplicity,  if  any,  is 
not  sufficiently  pointed  out  by  the  causes  of  demurrer  stated 
which  it  ought  to  be  with  precision ;  as  in  Lamplough  v.  Short- 

l     (a)  3  Lev.  243- 
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ridge,  (a)  and  Ryley  v.  Parkhurst.  (h)     In  Rohhison  v.  Ray- 
ley,  (c)  the  duplicity  contended  for  was  distinctly  assigned.* 

The  Court  were  clearly  of  opinion  against  the  plaintiff  on  both 
grounds.  First,  they  held  that  the  replication  was  double.  It 
was  an  attempt  by  a  new  assignment  to  amplify  the  cause  of 
action  stated  in  the  first  count.  The  plaintiff  declared  in  that 
count  for  one  breaking  and  entering  respectively  in  the  first  and 
third  counts:  there  were  several  justified,  and  after  issues  taken 
on  those  justifications,  he  attempted  to  make  a  new  assignment 
of  other  matter;  which  was  irregular.  They  said  it  was  the  same 
as  if,  to  an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiflf's  close  generally,  in  such  a  parish,  the  defendants  were  to 
plead  that  the  trespass  complained  of  was  in  a  close  there  called 
Whiteacre,  which  was  his  own  soil  and  freehold';  and  then  the 
plaintiff  were  to  reply,  admitting  that  it  was  in  fVhiteaere,  and 
taking  issue  upon  the  defendants'  soil  and  freehold ;  and  after 
that,  should  go  on  to  state  that  he  meant  also  to  go  for  a  trespass 
in  Blackacre :  which  was  not  allowable.  So  with  respect  to 
the  single  act  of  trespass  complained  of  in  thethird  count ;  that 
also  was  justified  j  and  after  taking  issue  on  the  matter  of  that 
justification,  the  plaintiff,  without  alleging  any  different  fact, 
made  a  new  assignment  of  the  same  matter:  so  that  there  would 
be  two  issues  to  be  taken  on  the  same  fact.  They  observed  that 
the  object  of  a  new  assignment  was  to  give  the  goby  to  all  that 
that  the  defendant  had  pleaded,  by  saying  that  the  trespass  stated 
and  justified  by  the  defendant  was  not  that  which  the  plaintiff 
had  complained  of  in  his  declaration,  but  some  other  v^jhich  is 
stated.  Secondly,  they  said  that  the  duplicity  complained  of 
was  sufficiently  pointed  out  ii>  the  special  causes  of  demurrer, 
which  stated  that  the  plaintiff,  having  by  his  first  count  com- 
plained of  one  single  act  of  trespass  as  to  breaking  and  enter- 
ing the  close  there  mentioned,  had  by  his  replications  and  new 
assignment  attempted  to  introduce  and  put  in  issue  several  dis  • 
tinct  acts  of  trespass,  with  respect  ^o  breaking  and  entering 
the  same  close,  &c.  (d). 

Marryat 

(a)  Salk.  219.     Com.  Rep.  115. 

(b)  1  Wills.  219. 

(c)  1  Burr.  316. 

(d)  A  similar  question  arose  in  the  case  of  Franks  v.  Morris,  which  aUo 
stood  in  the  Paper  for  argument.  The  plaintiff  declared  against  the  defendant 
for  an  assault  and  battery  on  the  58th  of  May  1807,  and  throwing  the  plaintiff 
on  the  ground,  whereby  he  broke  his  leg,  and  expended  50/.  on  the  cure  of  it; 
and,  in  a  second  count,  for  the  assault  and  battery  generally.  To  which  the 
defendant  pleaded,  1st,  not  guilty.  2dly,  as  to  tho  assault  and  battery  and  throw 

ing 
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Marryatt  then  objected  to  the  defendants*  pleas.  That  the  writ 
of  pluries  fieri  facias,  under  which  they  justified,  though  return- 
able long  before  the  action  brought,  was  not  shewn  to  have  been 
returned,  as  required  by  the  terms  of  it.  It  has  been  suggested 
that  this  is  only  necessary  in  the  case  of  mesne,  and  not  in  the 
case  of  judicial  process:  but  in  Freeman  v.  Bluitt  (a)  it  was  said 
thatthesheriff  cannot  justify  under  a  fieri  facias  or  capias  without 
shewing  the  return  of  it.  The  true  distinction  is  between  a  justi- 
fication by  the  principal  officer  himself,  and  by  his  bailiff:  the 
former  must  shew  the  writ  returned,  but  not  the  latter:  and  it  is 
more  necessary  in  this  case  than  in  any  other,  where  the  sheriff 
has  made  a  partial  execution  only.  [Lord  Ellenborough  C.  J. 
asked  if  he  were  aware  of  the  case  of  Rowland  v.  Veale  (h)  ; 
where,  in  the  case  of  a  justification  by  the  party  and  officers; 
under  a  writ  of  capias  ad  satisfaciendum  issued  out  of  an  inferior 
court,  it  was  held  not  necessary  to  shew  the  return  q&  the  writ.] 
There  maybe  a  difference  between  an  execution  against  the  per- 
son, which  is  final,  and  an  execution  against  the  goods,  which 
may  be  executed  at  different  times :  and  at  any  rate  that  case 
stands  singly  against  the  other  decisions.  And  it  is  the  more  ne- 
cessary for  the  sheriff  to  justify  himself  strictly  in  this  case,  where 
the  previous  entry  and  seizure  by  the  sheriff  of  thegrowing  crops 
is  afterwards  to  be  enforced  against  a  purchaser  who  comes  in 
without  knowledge  of  the  impending  execution. 

Lord  Ellenborough  C.  J.  The  case  of  Rowland  v.  Veale 
is  an  answer  to  this  objection,  where  the  distinction  was  taken 
generally  between  mesne  process,  and  process  in  execution,  and 
that  in  the  latter  case  it  was  not  necessary  to  shew  the  return  of 
the  writ.    I  would  only  add  to  what  is  there  stated,  that  if  any 

ing  on  the  ground,  in  the  first  count  mentioned,  he  pleaded  son  assault.  The 
plaintiff"  replied,  as  to  the  second  plea,  and  tlie  several  introductory  trespasses 
there  attempted  to  be  justified,  that  the  defendant  of  his  own  wrong,  and  with- 
out any  such  cause  as  in  that  plea  mentioned,  made  the  assault  and  committed 
the  several  trespasses  in  the  introductory  part  of  that  plea  mentioned :  and  con- 
cluded to  the  country.  And  then  new-assigned  that  tlie  defendant  beat  him  and 
threw  him  on  the  ground,  in  manner  and  form  as  the  plaintiff  had  complained 
of,  in  a  more  violent  and  unreasonable  manner  than  was  necessary  for  the  de- 
fence of  himself,  as  in  the  second  plea  mentioned,  and  when  it  was  not  at  all 
necessary,  and  thereby  wounded  him,  &c.  To  which  there  was  a  demurrer,  as- 
signing the  same  special  causes  as  in  the  last  case.  And  after  the  decision  of 
that  case,  the  argument  of  this,  which  was  admitted  to  involve  the  same 
question,  was  abandoned,  and  leave  was  prayed  by  the  plaintiff's  counsel, 
and  given  by  the  Court,  to  amend. 

(a)  Salk.  410.  and  1  Ld.  Rd^.  6S2. 

(b)  Cowp.  18.  ulterior 


1806. 

Cheaslct 

against 

B^RXES. 


[82] 


as 


CASES  IN  TRINITY  TERM 


1808. 

Cheasley 

against 
Barnes. 

[*83  ] 


ulterior  process  in  execution  against  the  goods  is  to  be  resorted  to, 
to  complete  the  justification,  there  it  may  be  necessary  to  shew* 
to  the  Court  the  return  of  the  prior  writ  of  fieri  facias,  in  order 
to  warrant  the  issuing  of  the  other.  But  if  no  ulterior  process  be 
required,  it  can  be  no  more  necessary  to  shew  the  return  of  the 
writ  of  fieri  facias  under  which  the  officer  justifies,  than  of  a  writ 
of  capias  satisfaciendum. 

•  Per  Curiam^  Judgment  for  the  Defendants. 


Wednesday, 
Jun*  89th. 


One  indicted 
for  a  misde- 
meanor may 
plead  in  abate- 
ment a  misno- 
mer of  his  sur- 
narae,   Skake- 
pear  for  Shake- 
speare ;  which 
shall  not  be  ta- 
ken for  idem 
sonans:  and 
the  plea,  con- 
cludmg  with 
praying  judg- 
ment (^  the  said 
indictment, 
and  that  he 
may  not  be 
compelled  to 
answer  the 
same,  is  good. 

[*84] 


The  King  against  Samuel  Shakespeare. 

THE  defendant  was  indicted  by  the  name  of  Samuel  Sliake- 
pear  J  for  an  assault  on  F.  Newberry,  at  Portsmouth;  to 
which  he  appeared  by  his  right  name,  and  prayed  judgment  of 
the  indictment,  because  before  and  at  the  time  of  the  indictment 
he  was  always  called  and  known  by  the  surname  of  Shakespeare, 
and  not  by  the  surname  of  Shakepear,  by  which  he  is  indicted, 
&c.  Wherefore  he  the  said  Samuel  Shakespeare  prayed  judg- 
ment of  the  said  indictment,  and  that  he  may  not  be  compelled 
to  ans\ver  the  same.  To  this  there  was  a  general  demurrer  and 

joinder. 

Lawes  objected  to  the  plea,  1st,  That  a  defendant  in  an  in- 
dictment cannot  plead  in  abatement  amisnomer  of  his  surname, 
2  Hawkins's  P.  C.  ch.  25  s.  68.  (a).  The  *  reason  probably  is 
that  surnames  may  be  assumed  or  laid  aside  at  pleasure.  [Lord 

Ellenborough 

(a)  The  Court  asked  what  authority  was  cited  in  the  book  for  this  ?  The 
quotations  are  as  follow  :  1  Hen.  5.  5  ,  which  was  a  case  of  treason;  but  the 
rule  is  there  laid  down  generally,  that  one  indicted  of  felony  cannot  plead  a 
misnomer.  Hale's  Sum.  243,  which  cites  the  above,  and  applies  the  same  rule, 
as  to  misnomers  of  surnames,  to  treason  and  felony.  Staunf.  P.  C.  181,,  cap. 
18.,  which  agrees  with  the  Summary.  3  Hen.  6.  26.,  which  is  an  obiter  dic- 
tum of 'he  same  ruleas  applied  to  a  misnomer  of  the  baptismal  name  in  felony, 
Thcl.  i}.  11.  c.  5.  s.  14.  and  Rex  v.  Sherman,  Idle,  and  Others,  Hep.  temp. 
Hardw.  303.,  where,  to  kn  indictment  for  a  misdemeanor,  Idle  pleaded  a  mis- 
nomer of  his  surname  in  abatement :  and  for  want  of  a  rejjlication  by  the  king's 
coroner,  judgment  was  entered,  that  he  be  dismissed  and  discharged  from  the 
premises  specified  in  the  said  indictment :  and  that  he  depart  without  day. 
And  the  prosecution  went  on  against  the  other  defendants,  who  pleaded  not 
guilty  and  went  to  trial. 

Lord  Hale,  2  vol.  P.  C.  17.5-6.  after  stating  that  the  rule  as  laid  down  in  1  H. 
5.  5.  and  in  Staunf,  P.  C,  that  a- mistake  of  the  surmime  in  an  indictment  shall 
not  abate  it,  adds  a  quare ;  and  afterwards  says  that  it  is  the  safest  way  to  allow 

the 
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Ellenborough  C.  J.,  after  noticing  the  authority  of  Lord  Hale. 
as  leading  to  a  different  conclusion  from  that  which  had  been 
drawn  by  Haio/cm,  observed,  that  the  argument  now  used  would 
go  to  shew  that  the  misnomer  of  a  surname  could  not  be  pleaded 
in  abatement  even  in  civil  actions.]  2dly,  This  is  no  misnomer, 
being  idem  sonans,  though  differently  spelt.  [Lord  Ellenborough 
C.  J.  The  final  e  might  not  make  a  material  difference,  but  the 
omission  of  the  s  in  the  middle  makes  it  a  differently  sounding 
name  from  the  true  one.]  3dly,  There  is  no  proper  conclusion  of 
the  plea;  no  prayer  of  judgment ;  and  therefore  the  Court  are 
not  bound  to  give  judgment,  as  if  only  an  improper  judgment 
were  prayed.  The  conclusion  is  not  adapted  to  the  subject-mat- 
ter of  the  plea;  for  it  goes  to  the  jurisdiction  of  the  Court,  rather 
than  to  the  form  of  the  indictment :  the  prayer  ought  to  be,  as 
was  said  in  Bowyer  v.  Cook  (a),  quod  billa  cassetur.  [Bayley  J. 
In  the  report  of  that  case  in  5  Mod.  Lord  Holt  only  says  that 
the  plea  should  begin,  "  Petit  judicium  de  billa ;"  and  after- 
wards, that  it  must  have  "  its  proper  conclusion.''] 

Dampier,  contra,  upon  the  last  point,  observed,  that  the  de- 
fendant, at  the  beginning  and  in  the  conclusion  of  his  plea, 
prays  judgment  of  the  indictment;  by  which  he  must  be  under- 
stood to  praythatthe  indictment  should  be  quashed:  and  the  rest 
of  the  prayer,  that  he  may  not  be  compelled  to  answer  the  same,  if 
beyond  what  the  defendant  ought  to  ask,  may  be  rejected  as 
surplusage.  But  he  referred  to  Cadman  v.  Grendon  (bj,  where 
the  doctrine  of  the  conclusion  of  pleas  was  much  discussed :  and 
there  it  is  said  that  the  prayer  in  the  conclusion  of  a  plea  to  the. 
person  is,  "  if  he  shall  answer."  And  to  a  modern  authority,  in 
point,  of  The  King  v.  Matthew  JVestby,  alias  fVestly,  T.  4  Geo,  I. 
(which  he  re^d  from  a  copy  of  the  record  (c),  furnished  by 

Mr. 

the  plea  of  misnomer  both  as  to  surname  and  christian  name.  And  in  a  subse- 
quentpage  (^38)  he  says,  that  if  the  defendant  in  an  appeal  or  indktment  plead 
misnomer  of  his  surname,  the  pluintiffor  king  may  aver  que  conus  per  un  nosme 
et  I'autre :  and  a  note  there  subjoined  observes  upon  the  original  case  in  1  H.  5. 
5.  that  Fizth.  Coron.ll-^,,  inhisabridgement  ofit,  makesa(7?/rr/-e,  if  the  misno- 
mer were  in  the  name  of  baptism.     See  also  Luyer^s  case,  6  Stu,  Tr.  237. 

(a)  Ld.  Ray.  64.     5  Mod.  1461. 

(b)  Latch.  178. 

(c)  Rex  v.  Mathew  Westby,  alias  Westly,  E.  3  Geo.  1.  Rot.  28. — ^This 
was  an  information  filed  by  the  Attorney-General  in  Easter,  3  Geo.  1.  against 
the  defendant  for  a  misdemeanor  in  assaulting  one  Benjamin  C«rto,  a  constable 
of  the  ward  of  Farringdon  Without  in  the  city  of  London,  in  the  execution  of 
his  office,  &c.  To  which,  in  the  same  'tdrm,  Mathew  Westley,  by  his  attor- 
ney 
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against 
Shake- 
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1808.        Mr.  Dealtry,)  where  the  conclusion*  of  a  plea  in  abatement  to  an 

— indictment  for  a  misdemeanor  was  the  same  as  in  the  present 

aeains^^     case ;  andone  of  thecauses  of  demurrerstated  was  that  it  was  in- 
Shake-       aptly  formed ;  which  was  over-ruled.     I  Com.  Dig.  31.  u^bate- 
r^*l        wi^wf,  F*.  18.  mentions  the  same  case;  and  that  it  was  so  ruled  by 
three  justices,  (viz.  Pratt j  C.  J.,  Lyttleton,  and  Powys,)  against 
W.  Fortescue  J.     What  was  said  in  Powers  v.  Cook  as  to  the 
^  proper  conclusion  applies  only  to  pleas  in  civil  actions;  and  the 

doctrine  is  certainly  laid  down  too  largely  in  the  report  of  Lord 
Raymond,  that  the  conclusion  must  be  quod  billa  cassetur ;  for 
that  would  not  apply  to  a  plea  in  abatement  on  account  of  the  ex- 
communication of  the  plaintiff.  And  this  conclusion  seems  more 
proper  where  there  is  no  apparent  vice  on  the  face  of  the  plea, 
but  the  only  objection  is  that  in  fact  it  does  not  apply  to  the  de- 
fendant. 

Lawesy  in  reply,  said  that  it  did  not  appear  that  the  particular 
objection  nowtakenwasmadeinthecase  of  The  Kmg  v.  Westhy  ; 
and  it  is  the  less  likely  that  it  should,  as  the  only  special  cause  of 
demurrer  there  assigned  was  of  another  sort,  to  which  the  atten- 
tion of  the  Court  was  probably  called.  The  utmost  strictness  is 
required  in  pleas  in  abatement,  even  in  civil  actions,  and  a  for- 
[  87  J  tiori  in  criminal  cases:  and  therefore  in  Hixon  v.  Binns  (a)  the 
Court  gave  judgment  against  a  plea  of  misnomer  in  abatement, 
because  it  concluded  with  praying  that  the  bill  might  be  quashed, 
instead  of  ^rH,ymgjudgm£nt  of  the  bill:  and  Bowyer  v.  Cook  (b), 
and  all  the  cases  shew  that  it  is  not  enough  that  it  appears  by 
•  the  subject-matter  of  the  plea  in  abatementthat  the  suit  ought  to 

ney  R.  H.,  appears,and  says  thatheis  the  person  intended  by  the  name  of  Jlfa- 
thew  Westby  alias  Westly,  &c.  and  that  he  ought  not  to  be  compelled  to  an- 
.  swer  to  the  information,  because  his  right  name  is  Mathevo  West  ley,  and  that  he 
was  never  known  by  the  name  by  which  he  is  charged  in  the  information,  &c. 
and  this  he  is  ready  to  verify,  &c.  Wherefore,  &c.  he  praj  s  judgment  of  the 
said  information,  "  et  si  ipse  ad  informationem  illam  ulterius  respondere  com- 
pelli  debeat."  To  this  the  Attorney-General,  in  Trin.  8  Geo.  3.  demurred 
specially,  for  that  the  defendant  pleaded  by  attorney,  without  any.special  warr 
rant,  &c.  when  he  oughtto  have  pleaded  iE  person :  and  also  '  quod  idem  pla- 
citum  baud  apte  formatum  et  incertum  est.'  The  defendant  joined  in  demur- 
rer, 8cc.  "  unde  ut  prius  petit  judicium  de  informatione  praedicta,  et  si  ipse  afl 
informationem  illam  ulterius  respondere  compelli  debeat,"  &c.  And  on  the 
last  day  of  Trinity  term  4  Geo.  1.  the  following  rule  was  entered :  "  Super 
maturam  deliberationem  bic  in  curii  habitam  ordinatum  est  quod  judicium 
^  intretur  prodefendent^." 

Per  Curiam." 
(a)  3  Ttrm  Rep.  185  (b)  5  Med.  H6. 

abate. 
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abate,  unless  there  be  also  a  proper  beginning  and  conclusion 
praying  a  proper  judgment. 

Lord  Ellbnborough  C.  J.  Praying  judgment  of  the  in- 
dictment means  no  more  than  praying  judgment  on  the  indict- 
ment :  and  if  this  were  case  of  a  plea  in  bar,  the  Court 
would  give  that  judgment  which,  upon  the  whole  of  the  record, 
appeared  to  be  the  proper  judgment,  though  no|  regularly 
prayed  for  by  the  party ;  according  to  the  opinion  ofMontague 
C.  J.  (fl),  which  we  had  once  before  occasion  to  advert  to  in  a 
case  before  us  (b).  But  in  abatement  the  Court  will  give  no 
other  than  the  proper  judgment  prayed  for  by  the  party.  And 
if  it  had  not  been  for  the  precedent  cited  of  Tlie  King  v.  Westbyj 
I  should  have  been  much  inclined  to  think  this  plea  bad  in  that 
respect ;  and  that  the  prayer  ought  to  have  beenthatthe  indict- 
ment should  be  quashed.  And  without  the  defendant  prays  a 
particular  and  proper  judgment  in  abatement,  the  Court  are  not 
bound  to  give  the  proper  judgment  upon  the  whole  record  as 
they  would  be  in  the  case  of  pleas  in  bar.  Here,  however,  is  a 
precedent  produced,  and  which  appears  to  have  undergone 
much  consideration  at  the  time,  and  was  afterwards  referred  to 
by  the  learned  Judge  who  complied  the  Digest  as  a  precedent 
proper  to  be  remembered ;  and  according  to  that,  the  conclusion 
of  this  plea  is  good,  and  therefore  our  judgment  must  be  pro- 
nounced accordingly:  and  if  the  prosecutor  is  desirous  to 
have  the  question  further  considered,  he  may  bring  a  writ  of 
error. 

The  other  Judges  assented  :  and  the  following  judgment  was 
afterwards  entered  up  : 

**  Whereupon  all  and  singular  the  premises  being  seen  and 
fully  understood  by  the  Court  of  our  said  lord  the  king  now  here, 
and  mature  deliberation  had  thereupon,  it  is  considered  and  ad- 
judged by  the  said  Court  here,  that  he  the  said  Samuel  Shake- 
speare be  not  compelled  to  answer  the  said  indictment,  but 
that  he  depant  hence  without  day  in  this  behalf." 

(a)  Plowd.  66. 

(b)  Le  Bret  v.  Psnillon,  4  East,  502.  509.  and  see  Charnely  v.  Wimtanky, 
5  Eait,%ll. 
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A  widower 
having  a 
daughter, 
placed  her  at 
11 years  of age 
with  an  uncle, 
by  whom  she 
was  wholly 
maintained 
after  that  time 
and  with 
whom  she 
continued  to 
reside  alter 
she  came  of 
age,  doing  ser- 
vice for  him, 
but  without 
any  contract 
of  hiring  to 
give  her  a  set- 
tlement of  her 
own;  the 
father  in  the 
mean  time 
having  gone 
out  to  service. 
Held  that  on 
her  coming  of 
age  si 'e  was 
emancipated, 
although  her 
father  con- 
ceived himself 
bound  as  such 
to  receive  and 
support  her  it 
she  left  her 
uncle's;  and 
consequently 
the  fattier  was 
capable  of 
gaining  a  set- 
tlement by 
hiring  and  ser- 
vice tor  a 
year,  as  "  an 
unmarried 
man,  no<  hav- 
ing a  child," 
(i.  e.  not  hav- 
ing a  child 
who     would 
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Tlie  King  against  The  Inhabitants  of  Cowhoney- 

BORNE. 

TWO  justices  by  their  order,  dated  September  8th,  1807, 
removed  William  Gray,  a  pauper,  from  Teddington  to, 
Cowhoney borne.  The  Sessions,  on  appeal,  confirmed  the  order* 
subject  to  the  opinion  of  this  Court  on  the  following  case. 

•  The  pauper  W.  Gray,  being  legally  settled  in  Cowhoneyborne 
sometime  after  the  death  of  his  wife,  who  died  in  childbed  fifteen 
yeare  ago  last  Whitsuntide,  went  to  service,  and  hired  himself  to 
one  Clarke  of  Cowhoneyborne,  who  afterwards  removed  to  Ted- 
dington,  and  the  pauper  left  him  at  Michaelmas  last  1806, 
having  served  him  the  five  preceding  years  under  a  hiring  for  a 
year  in  Teddington.  On  the  death  of  the  pauper's  wife,  W. 
ISightingale  who  had  married  his  sister,  took  to  and  maintained 
the  infant,  of  which  she  had  been  delivered,  out  of  kindness  to 
the  pauper ;  and  the  pauper's  daughter,  Elizabeth,  then  about  1 1 
years  of  age,  went,  with  the  pauper's  consent,  to  Nightingale, 
for  the  purpose  of  nursing  her  infant  sister.  The  infant  died  in 
about  a  year ;  and  fi'om  that  time  to  this  she  has  continued  to 
live  in  the  house  of  Nightingale,  as  one  of  the  family,  but  doing 
the  work  of  a  servant.  Nightingale,  who,  previously  to  the 
pauper's  daughter  living  .with  him,  kept  a  servant,  would  have 
hired  a  servant  if  she  had  left  him  :  but  he  never  hired  her,  or 
paid  her  any  wages ;  though  he  found  her  in  board,  clothes,  and 
such  pocket  money  as  he  thought  fit.  The  said  Elizabeth  will 
be  27  years  of  age  in  June  1808.  During  all  the  time  she  so 
lived  with  Nightingale  she  considered  herself  as  liable  to  be  sent 
away  whenever  he  pleased ;  and  he  considered  her  as  at  liberty 
to  quit  him  when  she  chose;  and  the  pauper  conceived  himself 
as  her  father,  bound  to  receive  and  support  her  if  Nightingale 
ceased  so  to  do.  But  the  pauper  was  not  a  house-keeper  at  any 
time  after  he  went  into  Clarke's  service.  The  pauper's  daughter 
Elizabeth  was  never  hired  as  a  servant  to  Nightingale.  The 
question  intended  for  the  opinion  of  the  Court  was.  Whether 
the  pauper's  daughter  Elizabeth  were,  under  the  circumstances 
of  the  case,  sof  emancipated,  as  to  enable  thepauper  to  gain  a  set- 


follow  his  settlement)  withinthe  stat.  3.  W.  &  M.  c.  U.S.  7. 


tlement 
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tlement  by  his  service  with  Clarke  in  Teddington,  under  such        1808. 
hiring  as  aforesaid  ?  ";    ~ — 

Park,  Peak,  and  Petit,  in  support  of  the  orders,  contended        against 
that  Elizabeth,  the  ]^iiupei''s  daughter,  was  not  emancipated    The  Inhabit- 
from  her  father's  family  at  the  time  of  his  service  with  Clarke,    Cowhoney- 
and  consequently  that  he  could  not  gain  a  settlement  in  Tedding-       bohne. 
ton  by  such  service,  not  being  an  "  unmarried  person,  not 
having  child,"  within  the  stat.  3  W.  &  M.  c.  l\.  s.  4.  and  the 
cases  which  have  settled  the  construction  of  that  clause.  It  is 
clear  that  Elizabeth  did  not  live  with  Nightingale  in  the  character 
of  a  servant,  but  as  one  of  his  family,  and  that  she  had  not 
gained  any  settlement  in  her  own  right.  And  it  is  equally  clear 
that  the  mere  circumstance  of  her  being  of  age  did  not  eman- 
cipate her:  for  though  in  The  King  v.  Roach  fa)   an  adult      '-        -^ 
leaving  her  father's  house,  and  going  into  service,  was  held  to  be 
emancipated,  as  having  contrafcted  a  relation  inconsistent  with 
parental   control ;  yet  Lord  Kenyon   expressly  disavowed  an     - 
opinion  which  had  been  attributed  to  him  in  the  case  of  Witton 
cum  Twambrooks  (b),  that  the  mere  circumstance  of  a  child's 
attaining  21  was  an  emancipation  {c).     The  only  established 
cases  of  emancipation  are,  1.  by  the  child  gaining  a  settlement 
of  his  own ;  2.  by  marrying  and  becoming  the  head  of  another 
family;  3,  by  contracting,  after  being  of  age,  a  relation  incon-       [  ^^    1 
sistent  with  parental  authority.  The  only  question  is,  Whether 
this  case  fall  within  the  last  class  ?  But  here  she  contracted  no 
new  relation  with  her  uncle;  and  her  father  could  at  any  time 
have  recalled  her  to  him,  at  least  before  she  came  of  age.  Then 
whether  at  that  time  there  still  remained  the  animus  revertendi 
on  her  part,  and  the  animus  recipiendi  on  the  part  of  the  father, 
are  matters  of  fact  to  be  collected  from  the  acts  and  declarations 
of  the  father  and  daughter,  on  which  it  was  competent  for  the 
Sessions  to  decide,  as  they  have  done,  in  the  affirmative.     It  is 
plain  that  the  parties  themselves  considered  that  the  daughter 
was  still  part  of  her  father's  family ;   and  Grose  J.  laid  great 
stress  on,the  intention  of  the  parties,  upon  the  question  of  eman- 
cipation, in  The  King  v.  Roach  as  Lord  Mansfield  had  done 

(a)  6  Term  Rep.  247.  (b)  3  Term  Rep.  355         ^  .r   ,^ 

(c)  Lord  Kenyon  s  disavowal  of  the  opinon  attributed  to  him  in  that  case 
was  quaUfied,  namely,  "  if  the  son  continued  to  live  with  the  father:  for  if 
the  son  with  unbroken  continuance  remain  with  and  a  member  of  the  father's 
family,  he  is  not  emancipated."  And  the  same  doctrine  was  laid  doww  in  Rex 
V.  Sowerby,  2  East,  276. 

before 
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before  in  Re»  v.  Tottington  (a).  In  The  King  V.  Broadhem- 
buryy  {b)y  the  father  had  put  his  daughter  in  the  work-house 
at  the  age  of  20,  where  she  remained  at  the  time  of  the  order 
made ;  after  which  he  gained  a  settlement  in  another  parish 
which  was  held  to  be  communicated  to  the  daughter.  In  Rex 
V.  Wobum  (c)  the  child  under  age  was  actually  under  another 
controul  than  the  father's,  being  a  drummer  in  the  same  militia 
regiment  with  him ;  yet  he  was  still  considered  as  part  of  his 
family,  being  so  considered  by  themselves.  While  the  intention 
of  the  daughter  to  return  to  her  father  continued  unbroken,  her 
stay  with  the  uncle  could  only  be  considered  temporary :  and 
in  Rex  v.  S&werbyfd)  there  was  a  temporary  absence  of  the  son, 
after  he  was  of  age,  from  his  mother's  family,  for  three  weeks 
during  harvest-time,  which  was  not  considered  as  making  any 
difference  in  the  case.  And  here  the  residence  with  the  uncle  was 
by  consent  of  the  father  and  for  his  benefit.  They  next  objected, 
that  supposing  the  fact  of  the  daughter's  living  apart  from  her 
father,  at  the  time  when  she  was  of  age,  amounted  to  an  emanci- 
pation, still  the  facts  of  this  case  would  not  warrant  the  conclusion 
that  the  father  gained  a  subsequent  settlement  in  Teddinton  ; 
for  it  appears  that  he  went  to  serve  Clarke  in  Teddington  &t 
Michaelmas  1801,  under  a  hiring  for  a  year;  and  the  daughter 
did  not  come  of  age  till  June  1802 :  after  which  it  does  not  ap- 
pear that  there  was  any  new  contract  of  hiring,  but  he  wenton 
in  the  service  under  the  original  contract.  Now  the  description 
of  the  servant  must  be  regarded  at  the  time  of  the  hiring  and 
not  afterwards,  according  to  Rex  v.  Allendale  {e)  and  Rex  v. 
Forest  (f). 

The  Court,  however,  considered  the  pauper  as  having  lived  in 
Teddington  under  successive  yearly  hirings,  the  first  hiring 
being  stated  to  be  for  a  year:  and  nothing  ftirther  was  said  upon 
this  point.  And  they  thought  it  unnecessary  to  hear  the  Attor- 
ney-General and  Joseph  Martin  fi)r  the  parish  of  Cowhoneybome, 
on  the  principal  point. 

Lord  Ellenborough  C.  J.  The  daughter  having  been  ori- 
ginally placed,  when  an  infant,  by  her  father  in  her  uncle's  fa- 
mily, continued  to  live  with  her  uncle  after  she  came  of  age  as 
part  of  his  family ;  receiving  no  assistance  from  her  father;  and 
being  at  liberty  to  depart  from  her  mncle's  when  she  pleased  and 
to  go  where  she  chose.  She  was  of  age,  living  apart  from  her 
father,  having  her  support  from  sourcesindependentof  him,and 


(a)  Cald.  287. 
(d)  i  Eatt,  %76. 


(b)  H,  25.  G.  3.  2.  Const.  55. 
(e)  3  rem.  Rep.  382» 


(c)  8  Term.  Tep.  479. 
O)  5  Term  Rep.  479. 

was 
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was  at  •  liberty  to  quit  her  uncle  when  she  pleased,  as  she  herself        1808. 

considered.     If  this  be  not  emancipation,  it  would  be  difficult        

to  say  what  is  so,  and  when  it  can  take  effect.    Then  if  she  were       aeaimt^ 
emancipated  after  she  came  of  age,  it  follows  that  the  father.  The  Inhabit- 
by  the  construction  which  has  been  put  upon  the  statute  of   p,  ^*^  ^^ 

King  William,  gained  a  settlement  by  the  subsequent  hiring        borne. 
and  service  for  a  year  in  Teddington,  as  "  an  unmarried  per-      [  *93  ]  , 
son,  not  having  any  child." 

Grose  J.  The  daughter  lived  apart  from  her  father  after 
she  was  21 ,  not  under  his  control,  nor  having  any  contemplation 
of  it ;  nor  receiving  any  assistance  from  him ;  she  was  therefore 
emancipated  when  her  father  was  hired  for  a  year,  and  served 
in  Teddington. 

Le  Blanc  J.  The  questioned  is.  Whether  any  settlement 
gained  by  the  father  under  these  circumstances  could  be  com- 
municated to  the  daughter ;  for,  if  so,  he  could  not  gain  a  set- 
tlement by  the  hiring  and  service  in  Teddington;  and  that 
question  depends  upon  this,  whether  the  daughter  continued  to 
be  part  of  his  family  at  the  time.  On  the  death  of  the  father's 
wife  he  broke  up  housekeeping,  and  the  daughter  was  sent  to 
her  uncle,  withwhom  she  continued  to  live  from  that  time ;  he 
supplyingher  with  clothes  and  pocket-money :  and  there  she  still 
remained  after  she  came  of  age.  Under  these  circumstances, 
living  away  from  her  father  before  and  after  the  age  of  21 ;  he 
having  no  house  of  his  own,  nor  giving  her  any  support ;  I  think 
she  ceased,  after  she  came  of  age,  to  be  part  of  her  father's  fa- 
mily J  and  consequently  no  future  settlement  gained  by  him 
could  be  communicated  to  her :  and  if  so,  he  gained  a  settle-  [  94  1 
ment  by  the  hiring  and  service  in  Teddington. 

Bayley.  J.  To  constitute  emancipation,  it  is  clearly  not 
necessary  for  the  child  to  have  acquired  a  new  settlement  of  its 
own  :  the  case  of  The  King  v.  Roach  is  in  point  to  that  j  where 
the  daughter,  being  an  adult,  by  leaving  her  father's  house  and 
going  out  to  service  was  held  to  be  emancipated.  Now  where 
is  the  difference  between  going  out  from  the  father's  house 
after  21  to  seek  a  livelihood,  and  continuing  out  for  the  same 
purpose  after  that  age,  where  the  absence  from  the  father  is  so  ^ 

long  as  it  was  here :  the  father  too,  during  all  that  time,  having 
no  house  of  his  own,  and  having  indeed  contracted  a  relation 
which  precluded  him  fi*om  receiving  his  daughter  at  home. 

Orders  quashed. 
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Wednesday,  The  KiNG  agabist  Hart  and  White. 

June  29th, 

r  *Qr  1       fWlHE  defendants  were  the  prhiter  and  proprietor  of  a  news- 

A     ffid   -t  paper  called  T)ie  Independent  Whig,  and  were  tried  and 

made  and        Convicted  before  Grose  J.  at  the  Sittings  in  London,  upon  the 

signed  by  the    prosecution  of  the  Attorney-General,  for  printing  and  publishing 

publisher  and   in  that  paper  a  libel  upon  the  Lord  Chief  Justice  of  this  Court. 

proprietor  of  a  The  stat.  38  G.  3.  c.  78.  for  preventing  the  mischiefs  arising 

remfired^by^^  from  printing  and  publishing  newspapers,  &c.  by  persons  not 

Stat. :38G« 0.3,  known,  *enacts,  s.  1.  That  no  person  shall  print  or  publish  any 

affid^avit  con-    i^^^^spaper  until  an  affidavit,  madeand  signed  as  after-mentioned, 

tained  the        shall  be  delivered  to  the  commissioners  of  stamps,  &c.  containing 

names  of  the     /^    ^  2.)  the  names,  &c.     and  places  of  abode  of  the  intended 

parties,  the        \   J  /  '  .  /• 

place  when;      printei-s,  pubUsher.s,  and  proprietors  of  the  newspaper,  and  the 

the  paper  was  ^^^^  description  of  the  house  wherein  any  such  paper  is  intended 

printed,  and  ^  1    ,.,        .  .  1        /•  , 

tlietitleofit;    to  be  pnnted,  and  likewise  the  title  01  such  paper;  which 

together  with   affidavit ;  by  «.  5.  shall  be  signed  by  the  persons  making  it. 
theproduction  _         ^    I   J  ,  .  -  r      \  .     .  r  . 

ofanewspaper  By  s.  6.  &  /•  penalties  are  given  lor  the  omission  01  a  certain 

tallying m  notice,  and  for  printing,  publishing,  or  vending  any  newspaper 
with  the  de-  without  making  and  delivering,  &c.  such  affidavit.  Then  by 
scription  of  it  g  9,  ^\\  g^ch  affidavits  shall  be  filed  and  kept  as  the  commission- 
isnotonlyevi-  ers  of  Stamps  shall  direct:  and  the  same  or  certified  copies 
dencebythat  «  thereof  shall  in  all  proceedings  civil  and  criminal  touching, 
publication  of  "  ^"Y  newspaper,  which  shall  be  mentioned  in  any  such  affi- 
'^uch  paper  by  "  davits,  or  touching  any  publication,  matter,  or  thing  con- 
named^^but  is  "  tallied  in  any  such  newspaper,  be  received  and  admitted  as 
also  evidence  "  conclus'vce  evidence  of  the  truth  of  all  such  matters  set  forth  in  such 
tion  iii'^the"^^"  "  affidavits  as  are  hereby  requiredtobethereinsetforthyagainstexery 
county  where  "  person  who  shall  have  signed  and  sworn  such  affidavits,"  &c. 
f  t^'^'d'"^ .  "  and  " also,  against  every  person  who  shall  be  therein  men- 
bed  to  be :  "  tioned  tobea  proprietor,  printer,  or  publisher,  &c.  unless  the 
and  this,  upon  contrary  shall  be  satisfactorily  proved."  ThelOth  section  gives 
information  another  penalty  against  the  printers  and  publishers,  omitting  to 

for  a  libel  con-  ^jate  their  names  and  places  of  abode,  &c.        And  by  6\11  "it. 
tamed  in  such     ,    ,,  ,  *      .  «.  ,      .      n        ,     n  ,  , 

newspaper.       shall  not  be  necessar)',  after  any  affidavit,  &c.  shall  have  been 

"  produced  in  evidence  as  aforesaid  against  the  persons  who  sign- 

"  ed  and  made  such  affidavit  or  are  therein  named,  according 

to 
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«  to  tliis  act,  and  after  a  new5|>aper  shall  be  produced  in  evi-        1808. 

"  dence  intituled  in  the  same  manner  as  the  newspaper  *  men-     „"~~~ 

.     ,    ,  .      .        .1  ihe  King 

**  tioned  in  such  affidavit/ &c.  is  mtituled,  and  wherem  the        against 

"  names  of  the  printer  and  publisher  and  the  place  of  printing     ^^^'^*"'^ 
"  shall  be  the  same  as  mentioned  in  such  affidavit,  for  the  plain-     r  ^^g  i 
"  tiff,  informant  J  or  prosecutor,  or  person  seeking  to  recover  any 
"  of  the  penalties  given  by  this  act,  to  prove  that  the  newspaper 
"  to  which  such  trial  relates  was  purchased  at  any  house,  &c. 
"  belonging  to  or  occupied  by  the  defeinlant  or  defendants,  their 
«  servants,  &c.  or  where  he  or  they,  &c.  usually  carry  on  the 
"  business  of  printing  or  publishing  such  paper,  or  where  the 
"  same  is  usually  sold."    And  by  s.  17.    The  printer  and  pub- 
lisher of  every  newspaper  shall,  within  six  days  after  publication, 
deliver  to  the  commissioners  of  stamps,  &c.  one  of  the  papers 
signed  by  such  printer  or  publislier  with  his  name  and  place  of 
abode ;  which  paper  shall  be  kept  by  the  commissioners,  &c. 
and  shall,  on  application,  be  piXKiuced  in  evidence  in  any  pro- 
ceeding, civil  or  criminal. 

At  the  trial  the  prosecutor  gave  in  evidence  the  affidavit  sworn 
by  thedefendants,witfitheirhand-writingthereto,  and  delivered 
to  the  commissioners,  containing  all  the  particulars  required 
by  the  act,  and  amongst  the  rest  the  description  of  the  place 
where  the  newspaper  was  printed,  which  was  in  London.  And 
an  officer  from  the  stamp-office  (which  is  not  in  London)  pro- 
duced a  newspaper,  without  stating  from  whence  it  came,  con- 
taining the  libel  in  question  ;  which  newspaper  answered  the 
whole  description  containe<l  in  the  affidavit,  aiid  stated  at  the 
foot  of  it  that  it  was  printed  at  No.  33,  Warwick-lane,  London  : 
and  it  was  also  proved  that  the  defendants'  printing-house  was 
at  the  same  place. 

Oi^ordnow  moved  for  a  new  trial,  on  the  ground,  principally 
of  the  want  of  evidence  that  the  defendants  had  published  the  [  97  ] 
libel  in  London.  The  9th  clause,  he  contended,  only  made  the 
affidavit  evidence  of  all  matters  set  forth  therein ;  and  these,  by 
the  2d  clause,  are  only  the  names,  additions,  descriptions,  and 
places  of  abode  of  the  printers,  publishers,  and  proprietors,  the 
description  of  the  house  where  the  paper  is  intended  to  be 
printed,  and  the  title  of  such  paper.  But  this  does  not  dispense 
with  legal  proof  that  the  libel  contained  in  any  such  paper  has 
been  published  in  the  county  Avhere  the  trial  is  had  :  for  a  paper 
may  be  printed  in  one  place,  when  the  act  of  publication  may  be 
in  another.  And  the  defect  of  proof  in  this  respe  is  not  suj)- 
VoL.  X.  .  F  ])lied 
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1808.        j)lie(i  by  the  11th  section,  which  is  coiifiued  to  actions  or  in- 

~~~-  formations  for  penalties  given  by  the  act,  and  cannot  affect  the 

The  Kino  ^         .         ^  ,      ^^  ,  ,    ,  ...  ,         ... 

against        construction  of  the  9th  or  general  clause,  winch  extends  to  "  all 

Hart  and  proceedings  civil  and  criminal,  touching  any  newspaper."  Then 
as  to  the  l/th  clause,  the  object  was  that  by  comparing  the  news- 
*  paper  so  delivered  to  the  commissioners  with  any  other  of  the 
same  impression,  published  in  the  county  where  the  trial  is  had, 
the  printing  and  publication  might  be  brought  home  to  the 
parties  described  in  the  stamp-office  documents  :  but  it  could 
not  be  intended  that  a  publication  to  the  commissioners,  under 
the  express  direction  of  the  act,  should  be  deemed  a  libellous  and 
guilty  publication,  without  any  other  evidence  of  publication 
in  the  same  place.  As  in  the  case  de  libelUs  famosis  (a),  and  in 
Lamb's  case  (6),  the  delivery  of  a  libel  to  a  magistrate  for  the 
purpose  of  investigation,  being  enjoined  as  a  duty,  was  not 
considered  as  a  criminal  publication.  And,  besides,  the  news- 
paper was  only  produced  by  an  officer  from  the  stamp-office, 
without  any  proof  how  it  came  there,  or  from  whom  it  was  re- 
ceived. 
[  98  ]  Lord  Ellenborough   C.  J.  declined  giving  any  opinion  ; 

and  the  rest  of  the  court  were  clearly  satisfied  that  there  was 
sufficient  evidence  not  only  of  the  publication,  but  of  the  publi- 
cation in  London.    The  reasons  were  most  fully  stated  by 

Bayley  J. :  who  said — As  to  the  evidence  of  publication, 
tke  statute  was  passed,  as  the  title  of  it  states,  for  the  purpose  of 

,  "  preventing  the  mischiefs  arising  from  printing  and  publishing 

newspapers  by  persons  not  known :"  and  it  was  meant  to  facili- 
tate the  proceedings,  either  civilly  or  criminally,  against  the  se- 

,  veral  persons  concerned  in  such  publications.  For  this  purpose 

the  act  requires  an  affidavit  to  be  made  by  the  printers,  pub- 
lishers, and  proprietors,  specifying  their  names  and  places  of 
abode,  a  true  description  of  the  house  where  the  paper  is  to  be 
printed,  and  the  title  of  the  paper.  And  such  affidavit  is  made 
conclusive  of  the  several  facts  stated  in  it,  as  against  the  persons 
signing  it;  unless  they  shew  that  they  ceased  to  be  the  printers  be- 
fore the  period  of  the  particular  publication  complained  of.  Now 
suppose  the  act  had  stopped  there,  and  it  had  been  proved,  as 
in  this  case,  that  a  paper,  such  as  is  described  in  the  affidavit 
made  and  signed  by  these  defendants,  had  been  published,  the 
affidavit  is  made  conclusive  evidence  against  them,  that  one  of 
the  defendants  was  the  printer  and  publisher,  and  the  other  the 


(a)  5  lUp.  125.  b.  (b)  9  Rep.  59. 

.    proprietor 
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proprietor  of  a  paper  so  intituled,  and  that  it  was  printed  at  the        1808. 

place  therein  described,  which  is  within  the  city  of  London  :        " 

that  would  have  been  prim^  facie  evidence  that  the  paper  pro-        against 
duced,  tallying  with  that  description,  was  published  by  them      Hart  and 
there ;  and  would  have  called  upon  them  to  prove  that  it  was  *"^^ 

a  fabrication :  and  if  it  were,  there  could  have  been  no  difficulty 
in  their  making  that  proof.  But  the  act  goes  further,  and  by  the 
11th  section  expressly  enacts,  that  after  such  affidavit  shall  be 
produced  in  evidence  against  the  persons  signing  the  same,  &c.  L  99  J 
and  after  a  newspaper  shall  be  produced  in  evidence  intituled 
in  the  same  manner  as  the  newspaper  mentioned  in  such  affi- 
davit ;  and  wherein  the  name  of  the  printer  and  publisher,  and 
place  of  printing  shall  be  the  same,  it  shall  not  be  necessary  for 
the  plaintiff,  informant,  or  prosecutor,  or  person  seeking  to  re- 
cover any  of  the  penalties  given  by  this  act,  to  prove  that  the 
newspaper  to  which  such  trial  relates  was  purchased  at  any  house, 
&c.  belonging  to  or  occupied  by  the  defendants  or  their  servants, 
&c.  or  where  they  usually  carry  on  the  business  of  printing  or 
publishing  such  paper,  or  where  the  same  is  usually  sold.  And 
I  cannot  consider,  as  the  objection  supposes,  that  all  these  de- 
scriptions of  persons,  namely,  plaintiff,  informant,  or  prosecutor, 
or  person  seeking,  &c.  apply  to  the  same  person  seeking  to  recover 
penalties  given  by  the  act :  but  I  take  these  word^  to  apply  to  a 
plaintiff  seeking  to  recover  damages  in  an  action  for  the  civil  in- 
jury  sustained  by  him  from  the  publication  of  a  libel ;  to  thei«- 
formant  in  an  information  granted  by  this  Court  or  exhibited  by 
the  Attorney  General  for  the  same  :  to  a  prosecutor,  prosecuting 
by  indictment  for  the  libel ;  or,  lastly,  to  any  person  seeking  to 
recover  penalties  under  the  act.  Therefore  independent  of  the 
11th  section,  I  should  have  thought  that  the  evidence  offered 
was  prima  facie  evidence  of  the  publication  of  the  paper  by  the 
defendants  in  London :  but,  taking  that  section  in  aid,  which  is 
not  confined  to  suits  for  recovering  penalties,  there  can  be  no 
doubt  that  the  necessity  of  further  proof  was  superseded. 

Rule  refosed. 


F  2  PLiaiPTON, 


100  CASES  in  TRINITY  TERM 

1808. 


Wednesday,    PuMPTON  Assigiice  of  the  Sheriff  of  Berks,   against 
-^Ym]  Howell  and  Another. 

Where  the    FllHIS  was  an  action  on  the  bail-bond  against  the  bail :  and 

principal  sur-     JL    the  principal  having  surrendered  himself  to  the  gaoler  at 

ihe^Molr  °at    *^^  county  gaol  before  12  o'clock  on  the  first  day  of  Easter  term, 

tlie  county       being  the  return-day  of  the  writ,  which  surrender  was  not  in 

char  e"  of  his  ^^^*  accepted  by  the  under-sheriff,  who  lived  17  miles  off,  until 

bail  to  the  she-  the  next  day  by  a  letter  by  the  post  j  after  which  the  plaintiff 

nff,  before  12    ^^^^^  ^^  assinffment  of  the  bail-bond  with  notice  of  the  surren- 

o  clock  on  tlie  ° 

first  day  of     der ;  the  question  ^vas,  Whether  the  surrender  were  in  time  ? 

tr'^'tu^'"!  ■'^  Attorney  General  shewed  cause  against  a  rule  for  staying 

to  the  writ,      proceedings  for  irregularity;  contending  that  the  surrender  was 

and  the  under-  jj^j  effectual  till  the  sheriff  had  assented  to  it,  which  was  too 

shenft  signih-  ^        ,  .         /.  ,  .         ,^,  .  >  .      i 

ed  his  assent    late  after  the  return-day  of  the  writ.     The  rule  is  that  a  party 

of  the  surren-   ^Jjq  ija,s  given  a  bail-bond  cannot  surrender  even  before  the 

dcr  by  return 

of  post  the       return  of  the  writ  without  the  assent  of  the  sheriff  (a)  :    then 

next  day,  at     the  assent  of  the  sheriff  after  the  condition  of  the  bail-bond  is 
the  distance      .      ,  .      ./?        .i  . 

of  17  miles  :     broken  can  signiry  nothing. 

held  sufficient       W^aifon,  contra,  was  stopped  by  the  Court. 

the  bail-bond        Grosb  J.     It  appears  to  us  that  the  surrender  was  in  time, 

of  which  the  and  therefore  that  the  proceedings  on  the  bail-bond  should  be 
plaintiff  had       «.       j 
taken  an  as-      Stayed. 

signment  af-       *Le  Blanc  J.  We  do  not  mean  to  say  that  the  assent  of  the 

notic^  of  such  sheriff  to  the  surrender  may  be  given  at  any  indefinite  time  or 

sunender.        to  any  person  ;  but  this  was  a  surrender  to  the  gaoler  of  the 

[  *  101  J     county  gaol  before  the  return  of  the  writ,  and  the  assent  of  the 

under-sheriff  was  given  the  next  day  by  letter,  which  was  as 

soon  after  as  the  distance  would  reasonably  admit  of,  to  con- 

finn  the  antecedent  surrender. 

Per  Curiam,  Rule  absolute. 


(a)  Vide  Hamilton  v.  Wilson,  1  East,  383.  and  vide  Jones  v.  Lander, 
6  Term.  Rep.  753.  Stamper  v  Milbotime,  7  Term  Rep.  122.  Hyde  v. 
Whiskard,  8  Tertn  Rep.  456.  with  the  MS.  cases  there  cited,  and  Maddockt 
V.  Bullock,  1  Bot.  4-  Pull.  325. 


Thomas 
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Thomas  against  Evans.  nwsdai/, 

°  June  20th.  '"^ 

HE  question  turned  upon  a  plea  of  tender  of  1(H.  in  as-  j^  ^^^^j^^  ^ , 

sumpsit }  on  which  the  evidence  was,  that  the  defendant,  ?>^  tender 

having  been  employed  as  attorney  for  the  plaintiff,  had  in  that  either be"anac- 

character  received  for  his  use  lOZ.  in  part-payment,  ami  on  going  tual  offer  of  the 

from  home  for  a  time  left  the  1(W.  with  his  clerk  there.    That  ced"or^tlie  prc- 

some  time  after  the  plaintiff  called  and  demanded  16^  8«.  1  Id.,  duction  ofit 

which  he  said  he  supposed  Evans  had  received;  when  the  clerk  ^nsedwithii 

told  him  that  Euajw  was  gone  from  home,  and  had  left  with  him  the  express 

lOl.  to  give  to  the  plaintiff  when  he  called.    The  plaintiff  said  egui^afenract 

he  would  not  receive  the  JOL,  nor  any  thing  less  than  his  whole  of  the  creditor, 

demand.     (At  that  time  no  more  had  been  received,  though  the  therefore 

^  ,  where  the  de- 
remainder  has  been  since  received  by  the  defendant).  The  clerk  fendant,on  de- 
did  not  offer  the  10/.  And  thereupon  it  was  objected  that  this  C"fg[™"^, 
■was  not  sufficient  evidence  to  support  the  plea,  and  GrahamB.,  with  his  clerk 
before  whom  the  case  was  tried  at  Mcmmotitk,  being  of  that  ^"'■*^.P'^*"tiff' 
opinion,  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  clerk  informtd 
the  lOL;  which  they  did.  the  plaintiff 

*Z)aMwcey,inthe  last  term,  moved  for  a  new  trial,  on  the  ground  anddemanded 

that  the  declaration  of  the  plaintiff,  that  he  would  not  receive  the  a  larger  sum  ; 

lOi.  left  with  the  clerk,  excused  the  latter  for  not  holding  the  tiff  said  he^*"' 

money  out  to  him  in  his  hand,  and  made  the  offer  to  pay  it  a  suf-  would  net  re- 

ficient  tender  in  law.  And  he  referred  to  Doitglas  v.  Patrick  (a),  ^j^j.       thin"'' 

where  the  evidence  of  the  tender,  which  was  held  to  be  good,  less  than  his 

(though  joined  with  another  sum  on  a  different  account,  no  ob-  but°<L^r™r^  * 

jection  being  made  on  that  account,)  was  that  the  defendant  said  did  mt  offer 

*'  he  had  eight  guineas  and  a  half  in  his  pocket,  which  he  had  ^^*^  ^hu  t  h 

brought  for  the  purpose  of  satisfying  both  the  demands  j"  but  the  no  tender. 

plaintiffthentoldhim,"thatheneed  not  give  himself  the  trouble  [  #102  J 
of  offering  it ;  for  he  would  not  take  it,  as  the  matter  was  then  in 
the  hands  of  his  attorney."     As  to  which  Lord  Kenyan  said, 

that  it  was  no  objection  to  the  tender,  that  the  money  was  not  . 
actually  produced,  because  what  was  said  by  the  plaintiff  super- 
seded the  necessity  of  it.     He  now  supported  his  rule  on  the 
same  ground;  being  called  upon  by  the  Court,  who  thought  it 
unnecessary  to  hear  Abbot  contra. 

Lord  Ellbnborough  C.  J.    The  learned  Judge's  direction 
was  right.    The  actual  production  of  the  money  due,  in  monies 

(a)  3  Term  Rep.  683. 

numbered^ 
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numbered,  is  not  necessary,  if,  the  debtor  having  it  ready  to  pro- 
duce and  offering  to  pay  it,  the  creditor  dispense  with  the  pro- 
duction of  it  at  the  time,  or  do  any  thing  which  is  equivalent  to 
that.  But  here,  on  the  contrary,  it  is  expressly  stated,  that  the 
clerk  did  not  offer  the  lOl.  He  only  talked  about  having  had  lOl. 
left  with  him  to  give  to  the  plaintiff  when  he  called,  without 
making  any  offer  of  it :  which  is  not  a  tender  in  law. 

Grose  J.  Either  there  must  be  an  actual  offer  of  the  money, 
or  the  party  must  be  ready  to  pay  it  at  the  time  when  the  actual 
offer  of  it  is  dispensed  with. 

Lb  Blanc  J.  There  must  either  bean  actual  offer  of  the 
money  by  one  party,  or  a  dispensation  of  such  offer  by  the 
other :  and  here  there  was  neither. 

Bayley  J.  was  of  the  same  opinion,  and  referred  to  the  case 
of  Dickinson  v.  Shee,  before  Lord  Kenyan,  4  Esp.  N.  P.  68.,  in 
confirmation  of  it.  There  the  defendant  went  to  the  plaintiff's 
attorney,  and  saying  that  he  was  come  to  settle  with  him  the 
plaintiff's  account,  produced  a  paper  containing  the  statement 
of  the  account,  in  which  he  made  the  balance  51.  5s. ,  which 
he  said  he  was  ready  to  pay,  but  produced  no  money  nor  notes. 
The  plaintiff's  attorney  said  he  could  not  take  that  sum,  as  his 
client's  demand  was  above  81.  This  was  held  to  be  no  tender : 
for  there  should  have  been  an  offer  to  pay  by  producing  the 
money,  unless  the  plaintiff  dispensed  with  the  tender  express- 
ly, by  saying  that  the  defendant  need  not  produce  the  money 
as  he  would  not  accept  it. 

Rule  discharged. 


Thursday, ' 
.;un£30th. 

[104] 

AcoUector  or 
renter  of  turn- 
pike tolls 


Peacock,  Administratrix  of  Peacock,  against 
Harris. 


rilHE  plaintiff  declared,  in  assumpsit,  that  the  defendant  was 

-*-    indebted  to  the  intestate  as  farmer  and  renter,  appointed 

1    "°ointed^    according  to  the  statute, of  thetollspayableatacertain  turnpike- 

without  the '    gate,andatcertajncranes,engines,andweighing-machines  there 

forrasprescrib. 

ed  by  the  act  of  parliament,  may  still  recover,  upon  a  count  for  an  account  stated,  the  amount  of 
the  tolls  for  which  he  had  credited  the  defendant  passing  through  the  gate ;  no  objection  being 
made  to  the  plaintift's  title  by  the  trustees  or  creditors  of  the  turnpike.  And  the  plaintiff  hav- 
ing sent  to  the  defendant  an  account  of  the  tolls  due,  who  not  long  after  sent  5/.  inclosed  in 
a  letter  to  the  plaintiff,  in  which  he  stated  that  she  should  have  the  remainder  next  week,  is  evi- 
dence of  such  an  account  stated,  and  a  recognition  of  the  intestate's  title  to  be  accounted  with 
for  the  tolls. 

duly 
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duly  erected,  for  cattle  and  carriages  of  the  defendant,  which  had  1808. 
travelled  upon  the  turnpike-road  and  through  the  gate,  and  for  T~ 
other  carriages  of  his,  which  had  travelled  on  the  said  road  and  against 
been  weighed  at  the  engines,  &c. :  and  that  being  so  indebted,  Harris. 
he  promised  payment  to  the  intestate,  &c.  There  was  another 
count  for  the  gate  tolls  only,  and  a  third  on  an  account  stated 
with  the  intestate.  And  there  were  three  similar  counts  on  pro- 
mises to  the  administratrix.  At  the  trial  before  Chambre  J.  at 
Hereford,  the  clerk  to  the  turnpike  commissioners  produced  their 
book,  by  which  it  appeared  that  on  the  3d  of  May  1 803  the  gates, 
&c.  in  question  were  let  by  them,  in  the  mode  prescribed  by  the 
statute,  to  Peacock,  the  intestate,  for  one  year ;  after  which  he 
continued  tenant,  not  under  a  fresh  letting,  in  the  form  required 
by  the  act,  butunder  a  written  contract  produced  from  the  papers 
of  the  conmiissioners,  dated  1st  of  May  1804,  signed  by  the  in- 
testate, and  one  Mill  as  his  surety ;  under  which  the  intestate 
paid  his  rent  to  the  clerk }  the  last  payment  being  made  by  the 
plaintiff  on  the  24th  of  July  1805,  after  the  intestate's  death,  for 
the  year's  rent  ending  1st  of  June  preceding.  The  plaintiff's 
daughter  then  proved  that  she  lived  with  her  father  and  mother 
at  the  gate ;  that  she  kept  an  account  of  the  extra  toll ;  (i.  e.  for  r  ^q:^  -i 
waggons  over- weight ;)  that  her  father,  the  intestate,  had  made 
out  an  account  of  what  was  due  to  him  from  the  defendant, 
amounting  to  23i.,  whichshehaddeliveredtothe  defendant  about 
two  months  before  her  father's  death,  who  died  in  January  1805 : 
and  in  April  foUoM'ing  she  delivered  to  the  defendant  another 
account  of  60^,  including  charges  of  over-weights  arising,  some 
before,  some  after  her  father's  death.  That  the  defendant  after- 
wards sent  bl.  inclosed  in  the  following  letter  :  "  Mrs,  Peacock, 
inclosed  you  have  five  bills,  value  bl.,  and  you  shall  have  the 
remainder  next  week.  P.  Harris.  Hereford,  July  31st,  1805." 
The  defendant's  counsel  insisted  that  the  intestate  had  no  right 
to  the  tolls  ;  the  contract,  after  the  first  year,  not  haviiig  been 
made  in  conformity  to  the  act;  and  consequently  that  the  plain- 
tifFcould  not  maintain  the  action.  And  further,  that  the  charges 
for  over-weights,  though  contracted  to  be  let  with  the  other 
tolls,  could  not  be  so  let.  But  it  isunnecessary  to  enter  into  the 
latter  objection,  as  it  depended  on  the  particular  wording  of  the 
clauses  in  the  act,  and  ultimately  the  Court  thought  it  was  not 
well  founded.  The  jury  found  a  verdict  for  the  plaintiff  for  the 
amount  of  the  first  bill  delivered,  deducting  the  part  payment ; 
and  th  e  defendant  had  leave  to  move  the  Court  to  enter  a  non- 
suit ;  which  was  done  accordingly  in  the  last  terra. 

Dauncey 
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Dauucey  and  Wigley  now  shewed  cause  against  the  rule  for 
entering  a  nonsuit,  and  athnitted  that  the  collector  wag  wot  duly 
a|)poiated  under  the  act,  ami  therefore  that  the  special  counts 
could  not  be  maintained  j  but  they  relied  uijon  the  accouut 
stated,  evidenced  by  the  written  account  of  the  tolls  sent  in  to 
the  defendant  by  the  intestate,  and  by  the  defendant's  pai't- 
payment  of  51.,  and  promise  to  the  plaintiff  to  pay  the  re- 
mainder. 

Abbott,  in  support  trf  the  rule,  objected,  amongst  other  »»*■- 
ters,  ]  St,  That  the  trustees  must  either  let  the  tolls  in  the  form 
required  by  the  act  j  which  it  was  admitted  hatl  not  been  pur- 
sued, and  therefore  no  title  passed  to  the  lessee;  or  he  can  only 
be  considered  as  their  servant,  appointed  to  collect  the  tolls  for 
them;  and  then  this  action  could  not  be  maintained  in  his 
right.  2dly,  If  there  were  ao  original  right  of  action  in  the 
plaintiffs  intestate,  the  accounting  to  him  or  to  her,  woukl  not 
give  her  a  right  to  recover  as  upon  an  account  stated.  3<lly, 
There  was  no  evidence  of  an  account  stated ;  to  constitute 
which  there  must  be  a  demand  on  the  one  hand,  which  is 
acceded  to  on  the  other :  but  it  does  not  appear  that  the  letter 
referretl  to  the  prior  demand  marie  for  the  tolls. 

Lord  Ellenborough  C.  J.  The  first  question  is,  Whether 
any  account  were  stated  at  all  between  these  parties  ?  The  evi- 
dence of  this  on  the  one  side  are  the  accounts  sent  in  to  tlie  de- 
fendant ;  on  the  other,  the  letter  from  the  defendant  to  the 
plaintiff  after  her  husband's  death,  in  which  he  incloses  5i.,  and 
says  that  she  shall  have  theremainder  next  week.  Now  that  must 
.refer  to  theremainder  of  some  account  previously  in  the  contem- 
plation of  the  parties,  which,  not  being  specified  in  tl>e  terms  of 
the  letter,  was  to  be  ascertained  by  the  jury  from  the  rest  of  the 
evidence,  and  the  circumstances  of  the  case  ;  and  they  by  their 
verdict  have  ascertained  it  to  relate  to  the  account  of  the  tolls, 
which  it  appears  was  before  that  time  sent  in  to  the  defendant: 
and  that  is  evidence  of  an  account  stated  between  them.  Then  it 
is  said  tliat  this  account  was  stated,  with  respect  to  the  intestate, 
in  a  cliaracter  in  which  by  law  it  could  not  exist,  because  he 
was  not  legally  appointed  collector  of  the  tolls.  But  if  the  de- 
fend^it  accounted  with  him  in  that  character,  having  received 
credit  from  him  as  such,  thereby  admitting  him  to  be  a  person 
to  be  accounted  with  for  the  tolls,  he  shall  not  now  be  permittetl 
to  dispute  Ids  title  to  recover  the  balance  of  that  account.  In 
like  numncras  atenantis  taken  toadmitthe  title  of  the  landlord 
under  whom  he  holds,  and  which  he  is  not  permitted  afterwiuds 

to 
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to  dispute.   It  is  a  different  question,  whether  the  commissi!  mers        1 808. 

might  not  dispute  the  intestate's  title  to  receive  the  t  oils : 

though  that  might  be  the  ground  of  an  equitable  account.  But        ^'^^^ 
I  do  not  think  it  necessary  to  resoit  to  the  ground  of  an  eqviita-      Harris. 
ble  account  stated;  for  1  go  upon  this,  that  the  defendant  has 
recognized  the  title  of  the  party  with  whom  he  has  accoun  ted. 
Therefore  finding  nothing  illegal  in  the  items  of  the  account,         '  ^ 
no  breach  of  duty  in  the  intestate,  no  compounding  of  the  tolls 
in  fraud  of  the  act  of  parliament,  but  only  giving  credit  for 
them  to  a  future  day :  no  colhisive  bargain  in  prejudice  of  the 
commissioners ;  and  considering  that  the  defendant,  who  has 
accounted  with  the  plaintiff,  has  thereby  recognized  her  title 
to  receive  the  tolls  on  account  of  the  intestate,  I  think  tie 
rerdict  ought  to  stand. 

Grose  J.  was  of  the  same  opinion. 

Lb  Blanc  J.  I  am  glad  that  a  medium  of  proof  has  been 
found  to  sustain  the  justice  of  the  case.  It  was  a  question  for  the  r  iaq  -i 
jury  to  decide,  whether  by  the  defendant's  having  received  the 
account  of  the  tolls,  and  making  no  obj ection  to  it,  he  did  not  re- 
cognize that  so  much  was  due  from  him  on  that  account.  But  it 
is  said  that  there  is  a  fundamental  objection  to  the  character  in 
which  the  plaintiff  sues ;  for  that  the  intestate,  not  having  been 
legally  appointed  collector,  must  be  taken  to  have  received  the 
tolls  merely  as  the  servantof  the  trustees.  But  as  neither  the  trus- 
tees nor  the  creditors  of  the  turnpike  make  any  objection  to  his 
title,  shall  it  be  permitted  to  a  third  person,  after  having  treated 
with  the  intestate  as  a  person  legally  entitled  to  receive  the  tolls, 
and  having  actually  settled  an  account  with  him  for  the  amount, 
shall  it  bepermitted  to  such  an  one  now  to  object  to  the  plaintiff's 
recoveiy,  notuponthe  special  count,  but  upon  the  account  stated? 
It  has  been  also  objected,  that  the  tolls  are  not  the  subject  of  an 
action,  but,  if  refused,  could  only  be  levied  by  distress  upon  the 
can-iage,  &c.  when  passing.  The  act,  however,  only  says  that 
they  shall  not  be  compounded  for ;  it  does  not  say  that  credit 
shall  not  be  given  for  them,  where  there  is  no  collusion.  There- 
fore when  the  jury  have  found  that  the  defendant  has  accounted 
with  the  plaintiff  for  these  very  tolls  upon  the  footing  of  the  in- 
testate's title,  he  shall  not  be  permitted  now  to  dispute  that 
title  upon  the  count  for  the  account  stated. 

Bayley  J.  concurred. 

Rule  discharged. 

HiGHAM 
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1808.  , 


Thurtday, 
June  30th  HiGHAM,   aild  ELIZABETH  his  Wife,  asamst  RiDGWAY. 

[  109  ]  *' 

have  peculiar  "■"  TPON  eiTor  brought  to  reverse  a  recovery  suffered  by  Wm 
means  of  \j    Pcnoderiy  the  younger,  of  certain  lands  in  the  county  pa- 

andmal^a  de-  latine  of  Chester,  of  which  he  claimed  to  be  first  tenant  in  tail 
claration  or  under  indentures  of  the  16th  and  17th  of  December,  1763,  it  ap- 
of  that  fswt  peared  that  the  premises  were  limited  in  remainder  to  the  first  son 
which  is  of  the  body  of  Wm.  Fowden,  the  father,  in  tail,  with  remainder 

t^t^at  the"'  *^  ^^^  second  and  other  sons  in  tail,  remainder  to  the  daughters  in 
time,  it  is  evi-  tail :  under  which  last  limitation  the  plaintiflF  Elizabeth  claimed, 
fj^*£^between  '"  default  of  heirs  male  of  IVm.  Fowden  the  father,  as  heir  of  the 
third  persons  body  of  Mary,  his  only  daughter.  The  record  set  forth  the  re- 
ifh  "^^uldh*  ve  ^^^^^>  which  was  of  the  session  at  Chester,  on  the  16th  of  April 
beenexamined  29  Geo.  3.,  and  appeared  to  have  been  acknowledged  at  Maccles- 
time*"  And^*^"  -^^^  ^^  *^^  ^^'^  of  Jpril  1789,  and  that  an  affidavit  was  sworn 
therefore  an  on  that  day  by  Win.  Morley,  Wm.  Fowden  sen.,  and  Mary  the 
entry  made  by  wife  of  Jo/in  Orme,  in  which  Wm.  Fowden  sen.  swore  "that 
in  a  book,  of  ^w»-  Fowden  the  younger  was  born  on  the  second  of  April  1768, 
havingdeliver-  but  that  being  a  protestant  dissenter,  no  entry  was  made  of  his 
eda  woman  of  ...  •  ^      >>    «     i  n*-        /-w  ,       „   , 

a  child  on  a     baptism  m  any  register.     And  Mary  Orme  swore  that  "  she  was 

certainday^e-  aunt  to  Wm.  Fowden  ^un.,  and  well  remembered  that  he  was  born 
led"ennwhich  ^^  ^he  beginning  of  April,  and  before  the  1 5  th  day  of  that  month  in 
he  had  made  a  the  year  1768."  And  the  error  assigned  was  that  it  appeared  in 
attendance  '^  *^®  record,  &c.  that  Wm.  Fowden}un.,on  Friday  in  the  aforesaid 
w^iich  was  session  at  Chester,  appeared  by  attorney  and  warranted  the  te- 
S'JldenS'u^'  nements,  &c.  to  E.  (the  tenant),  &c. :  but  that  Wm.  Fowden* 
on  an  issue  as  jun.  wjis  then  an  infant  within  the  age  of  21  years,  viz.  20  years 
such  ch^ld  at  ^^^  ^^  more.  And  on  j oinder  in  error,  the  issue  was,  "  Whether 
the  time  of  his  Wm.  Fowden,  the  younger,  at  the  time  of  his  appearance  and 
afterwardssuf.  warranty,  and  voucher  to  warranty,  and  also  at  the  time  of  the 
veryf  givingof  the  said  judgment  (of  recovery)  was  an  infantwithinthe 

r  *110  ]     age  of  21  years,  to  wit,  of  the  age  of  20  years  and  no  more." 

At  the  trial  at  Chester  it  appeared  that  Wm.  Fowden  jun.  died 
on  the  31st  of  December  1792,  having  before  made  liis  will,  and 
'  Wm.  Fowden,  sen.  the  father,  died  on  the  20th  of  March  1806; 
but  Mary  Orme,  the  aunt,  was  still  living,  and  examined  as  a 
witness  by  the  defendant  in  support  of  the  fact  as  sworn  to  in  her 
affidavit;  but  the  accuracy  of  her  recollection  as  to  the  precise 
day  of  her  nephew's  birth  was  rendered  doubtful  by  circumstances 
which  came  out  upon  cross-examination.    And  on  the  part  of  the 

plaintiffs 
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plaintiffs  it  was,  amongst  other  things,  proved  by  a  neighbour        1808. 

that  Wm.  Fowden,  the  father,  and  his  wife,  lived  at  Bramhall,        

where  fVilliam,  the  son  was  born;  that  it  was  on  a  Friday.  That  agahutt 
hewasdesired  by  the  father  to  fetch  Mr.  Hewitt,  the  man-midwife,  Ridgwat. 
who  lived  at  Stockport,  about  three  milts  and  a  half  distant:  the 
witness,  however,  had  occasion  to  go  elsewhere,  and  another  per- 
son was  sent  to  Mr.  Hewitt,  and  on  the  witness's  return  the  same 
evening  Mrs.  Fowden  was  brought  to  bed  of  a  son.  That  the 
wife  of  Richard  Fellows,  who  lived  half  a  mile  off,  was  also  de-  . 

livered  on  the  same  day.  The  person  who  was  sent  to  Mr. 
Hewitt's  corroborated  this  account,  and  knew  young  Fellows 
and  young  Fowden  as  they  grew  up,  who  appeared  about  the 
same  age.  Another  witness  also  proved  the  birth  of  young 
Fowden,  on  a  Friday  (the  particular  day  of  the  week  was  proved 
by  reference  to  market-day  and  other  collateral  circumstances  [  ^  ^  ^  J 
by  the  several  witnesses),  and  that  he  sawMr. Hewitt  at  Fowden's 
house.  Fellows,  the  son  also  proved  his  growing  up  with  Wm. 
Fowden,  the  son  j  that  they  used  to  dispute  which  was  the  eldest ; 
but  they  were  both  born  on  the  same  day ;  and  he  had  been  told 
this  by  Fowden's  father  and  mother.  His  own  birth-day  was  on 
the  22nd  of  Jpril.  Other  witnesses  also  deposed  to  the  same 
effect.  John  Hewitt  was  then  called,  the  son  of  the  man-midwife 
who  delivered  Mrs.  Fowden  ;  and  he  proved  the  death  of  his 
fether  20  years  before,  and  produced  certain  books  (on  which  the 
question  of  evidence  arose)  in  which  his  father  had  been  used  to 
make  regular  entries  of  all  matters  relating  to  his  business,  with 
their  dates  immediately  on  his  return  home  :  and  the  entries  in 
question  were  proved  to  be  in  his  father's  hand-writing.  These 
entries  were  tendered  in  evidence  to  shew  the  precise  day  of  the 
birth  of  Wm.  Fowden,  jun.  The  evidence  was  objected  to ;  but 
the  court  determined  to  receive  it,  resei-ving  the  point.  The  en- 
tries in  question  (which  were  preceded  and  followed  in  orderof 
time  by  others  of  the  like  nature)  were  as  follows : — 


«  22  April  1768. 
38  (a).    Richard  Fallow's  wife.     Bramhall.     Filius  circa  hor. 
9,  matutin :  cum  forcipe  ;  &c. 
paid," 


(o)  The  figures  38  referred  to  the  ledger. 

Then 
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J  908.  Then  followed  in  the  same  page  the  entry  in  question,  with- 

"  out  any  intervening  date. 

"^«r«r  '"v/.     fTm.  Fawdenjun^\  (a)  wife.  79  (i). 

Ill  D« WAT.  filius  circa  hor.  3  post  merid.  nat.  &c." 

f  *ii2  )  : 


"  Wm.  Fawden  ^\m\  1768. 

Aprilis  22.     Filius  natus,  &c. 

wife        —        —         16     1 
26th.  Haustus  purg.  —        —        0  Jo    0 


P.  25th 


^  1768." 


2    1     1 


The  jury  found,  on  this  evidence,  that  Wm.  Fovoden '^nn.  who 
suffered  the  recovery,  was  not  born  on  the  2d,  but  on  the  22d  of 
April  1768. 

Toppuig  and  Yates  shewed  cause  against  a  rule  for  a  new  trial, 
and  contended  that  the  entries  in  question,  proved  to  be  in  the 
hand-writing  of  the  man-midwife,  and  to  have  been  regularly 
made  from  time  to  time  in  the  course  of  his  business,  were  evi- 
dence of  the  time  of  the  birth  of  Wm.  Fowden  the  son,  as  having 
been  made  by  a  person  possessing  a  competent  knowledge  of  the 
fact.,  and  discharging  the  party  on  whom  he  had  a  claim  in  the 
first  instance  for  his  medical  attendance.  Similar  evidence  has 
been  admitted  in  other  cases.  In  Warren  d.  Webb  v.  GreewvilU 
(c)  thequestionwas,  Whether  there  had  been  a  surrender  of  part 
of  the  estate,  which  was  in  jointure  to  the  widow  at  tlie  time  of 
the  recovery  suffered  by  the  son  tenant  in  tail ;  without  which 
there  was  no  good  tenant  to  the  praecipe  for  that  part,  and  the 
[  113  ]  recovery  was  ineffectual  for  so  much.  It  was  insisted  that  a  sur- 
render should  be  presumed  at  that  distance  of  time  (d) :  and  to 
fortify  that  presumption  the  debt-book  of  the  family  attorney, 
who  was  dead,  was  produced,  wherein  he  charged  so  much  for 
suffering  the  recovery,  including  general  items  for  drawing  and 
engrossing  the  mother's  surrender:  all  which  charges  appeared 


(fl)  This  was  the  designation  at  tliat  time  of  the  father  of  the  William 
Fowden  ]un.  in  question. 
(6)  These  figures  refcnrcd  to  the  ledger,  the  entry  in  which  follows, 
f)  2  Stra.  112g».  ((/)Tbc  trial  was  in  1710. 

by 
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by  the  book  to  have  been  paid.    And  this  was  held  to  be  good        1808. 
evidence  after  the  death  of  the  attorney,  who,  if  living,  might 

*  •  .  ,  /.,•.••  HiGHAJf 

have  been  examined  to  the  fact.  This  report  of  the  case  is  in  the  against 
main  confirmed,  as  to  this  point,  by  Lord  Mansjield,  in  Good-  ^iogwat. 
title  d.  Brydges  v.  TJie  Duke  of  Chandos  (a)  ;  with  this  addi- 
tion,  that  a  receipt  had  been  given  upon  the  bill,  which  con- 
tained the  articles,  for  drawing  and  engrossing  the  surrender. 
Though  Lord  Mansjield  seems  to  have  thought  that  Sir  John 
Strange  had  not  laid  sufficient  stress  in  his  report  upon  the  pre- 
sumption arising  from  length  of  time.  So  rentals  or  stewards* 
accounts,  with  payments  marked  on  them,  are  always  received 
in  evidence  (6),  even  against  third  persons.  In  Herbert  v. 
Tuckal  (c),  upon  a  question,  whether  one  was  of  full  age  when 
he  made  his  will,  an  entry  made  by  his  father  in  an  almanack  of 
the  day  of  his  son's  birth  was  allowed  by  the  Court,  on  a  trial  at 
bar,  to  be  strong  evidence  :  and  yet  that  was  no  question  of 
pedigree,  and  therefore  not  within  the  exception  which  allows 
the  hearsay  declarations  of  the  family  to  be  evidence  in  such 
cases,  any  more  than  the  declaration  of  a  father  as  to  the  place 
of  his  son's  birth;  which  was  rejected  as  evidence  in  The  King  [  114  ] 
V.  The  Inhabitants  of  Erith  (d). 

Manley  Seij.  and  John  Williams^  contrsl.  The  question, 
whether  these  entries  be  evidence,  cannot  depend  on  their  ap- 
parent accuracy,  but  on  this,  whether  the  declarations  of  a  third 
person,  by  parol  or  in  writing,  as  to  a  fact,  which  may  be  sup- 
posed to  have  been  within  his  knowledge  at  the  time,  can,  after 
his  death,  be  given  in  evidence,  merely  because  in  the  same 
breath  or  writing,  he  admitted  that  a  claim  of  his  own  respecting 
such  fact,  if  true,  had  been  discharged.  Ever  since  the  case  of 
The  King  v.  Eriswell  (e),  it  has  been  considered  that  hearsay  is 
not  evidence  of  a  particular  fact,  except  in  proof  of  a  pedigree, 
and  that  exception  has  always  been  confined  to  the  strict  fact  in 
issue  of  descent  or  primo-geniture  in  proof  of  pedigree :  and 
has  always  been  rejected  in  collateral  inquires;  as  of  the  place 
of  birth,  upon  a  question  of  settlement,  in  The  King  v.  Erith, 
And  perhaps  the  case  of  Herbert  v.  Tuckal,  which  might  have 
been  a  question  between  the  heir  at  law  and  devisee,  may  have 


(a)  2  Burr.  1071,2. 

(b)  12  Vin.  Abr.  90.  tit.  Evidence,  pi.  13  and  14.     Bany  v.  Bebbington, 
4.  Term  Rep.  514.  and  Stead  v.  Ueaton,  ib.  669.' 

(c)  T.  Rutj.  84  {d)  8  East,  539. 

(e)    3  Term  Rep.  707.  (and  sec  Rex  v.  Ycrrtjifrystone,  2  East,  54.Avhere  the 
question  ^us  iinally  set  at  rest.) 

passed 
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1808.       passed  as  a  question  of  pedigree,  without  adverting  to  this  dis- 

tinction.     Now  here  the  precise  fact  in  issue  was,   "  Whether 

against        ^^-  Fowden,  the  younger,  at  the  time  of  his  appearance  and 

RiDG\vAT.  warranty,  &c.  was  an  infant  within  the  age  of  21  years?" 
&c.  in  which  no  question  of  pedigree  is  involved.  But  not  even 
in  questions  of  pedigree  have  the  declarations  of  any  others  than 
members  of  the  famlyeenreceived  in  b  evidence;    andtheevi- 

L  ^^"^  J  dence  given  here  was  of  the  declaration  of  a  stranger ;  for  such 
the  apothecary  must  be  taken  to  be.  The  admissibility,  there- 
fore, of  the  evidence  stands  wholly  upon  the  ground  that  the 
entry  made  by  him,  taken  together,  discharged  his  own  claim. 
All  the  cases  on  this  head  rest  upon  the  original  authority  of 
Warren  d.  Webb  v.  Greenville  (a),  which  by  the  explanation 
afterwards  given  of  it  by  Lord  Mansfield  (6),  turned  mainly 
upon  the  presumption  of  the  surrender  arisingfrom  lapse  of  time: 
and  his  very  solicitude  to  explain  this  shews  that  he  was  not  so 
well  satisfied  of  the  admissibility  of  the  entries  in  the  attorney's 
bill  book,  which  he  says  was  strongly  litigated  :  and  he  con- 
cludes his  observations  by  saying  that  Sir  J.  Strange's  report  is 
incorrect.  Both  in  Barry  v.  Bebbington  (c),  and  in  Stead  v. 
Heaton  (d),  the  person  whose  entries  were  given  in  evidence 
had  in  the  first  instance  charged  themselves  with  the  receipt  of 
money,  for  which  they  were  accountable  to  others,  to  whom 
their  accounts  were  delivered :  but  were  the  entries  of  the 
receipt  ofrenthad  been  made  by  the  owner  of  the  estate  himself, 
as  in  Outram  v.  Morewood  (e),  they  were  held  not  to  be  evi- 
dence even  to  prove  the  identity  of  the  land  in  a  cause  between 
other  persons.  And  on  the  same  principle  Lord  Kenyon,  in  the 
case  of  Calvert  v.  The  Archbishop  of  Canterbury  (/),  ruled  that 
an  entry  of  an  agreement  for  a  pair  of  horses,  made  in  the 
plaintiff's  books  by  his  servant,  who  was  dead,  was  not  evidence 
tochargethedefendant  for  the  hire  of  them,  because  the  servant 
did  not  thereby  charge  himself.  So  this,  being  an  entiy  made 
merely  for  the  party's  own  use,  must  be  considered  as  res  inter 

[  116  ]  ^lios  actor.  The  case  of  Roe  d.  Brune  v.  Rawlings  (g)  went  on 
a  different  ground;  for  there  the  letter  written  by  a  former 
steward  of  tjjie  estate  to  the  then  tenant  for  life,  containing  a  par- 


(«)  Q  Stra.  1120.  (b)  In  Goodtitlev.  Duke  ofChandos, 

2  Burr.  107U. 

(c)  4  Term  Rep.  514.  (d)  lb.  669. 

(e)  5  Term  Rep.  121.  (J')  ^  Esp   N.  P.  Cas.  646. 

{g)  7  East,  279. 

ticular 
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ticular  of  the  ancient  rents,  &c.  was  by  him  handed  down 
amongst  the  muniments  of  the  estate  to  the  succeeding  tenarxtfor 
life,  and  preserved  by  each  against  his  own  inter  est,  as  an  authen- 
tic document ;  and  on  this  ground  it  was  held  to  be  evidience 
of  the  ancient  rent  against  the  lessee  of  the  last  tenant  for  life, 
by  whose  acknowledgement  of  the  fact  such  lessee  was  boiand. 
They  also  noticed  that  the  apothecary's  dischargeof  his  demand 
was  not  made  upon  the  entry  as  to  the  time  of  the  child's  birth, 
but  only  in  the  ledger  to  which  the  entry  refen*ed.  And  they 
observed  upon  the  dangerous  consequence  of  introducing  a 
laxity  in  the  rules  of  evidence  by  extending  the  exceptions  of 
heai*say  evidence  of  particular  facts  beyond  the  strict  question  of 
pedigree  and  that  class  of  cases  where  entries  had  been  made  by 
stewards  and  such  like,  to  charge  themselves  in  account  with 
the  payment  over  of  suras  they  had  received  in  right  of  others, 
to  whom  those  accounts  were  delivered. 

Lord  Ellenborough  C.  J.  I  should  be  extremely  sorry  if 
any  thing  fell  from  the  court  upon  this  occasion  which  would  in 
any  degree  break  in  upon  those  sound  rules  of  evidence  which 
have  been  established  for  the  security  of  life,  liberty,  and  pro- 
perty: but  in  declaring  our  opinion  upon  the  admissibility  of  the 
evidence  in  question,  we  shall  lay  down  no  rule  which  can 
induce  such  ruinous  consequences,  nor  go  beyond  the  limits  of 
those  cases  which  have  been  often  recognized,  beginning  with 
that  of  Warren  v.  Greenville.  The  question  is,  Whether  the 
books  of  a  man-midAvife,  attending  upon  a  woman  at  the  time  of 
her  delivery,  and  making  charges  for  such  his  attendance,  which 
he  thereby  acknowledges  to  have  been  paid,  are  evidence  of  the 
time  of  the  birth  of  the  son,  as  noted  in  those  entries  ?  That  the 
books  would  be  evidence  in  themselves  as  recording  this  event 
of  the  birth  and  other  similar  events  in  the  course  of  his  attend- 
ance on  his  patients,  at  the  several  times  when  they  took  place, 
I  am  by  no  means  prepared  to  say.  Nor  is  my  opinion  in  this 
case  formed  with  reference  to  the  declarations  of  parents,  &c, 
received  in  evidence,  as  to  the  birth  or  time  of  the  birth  of  their 
children.  But  [  think  the  evidence  here  was  properly  admitted, 
upon  the  broad  principle  on  which  receivers'  books  have  been 
admitted ;  namely,  that  the  entry  made  was  in  prejudice  of  the 
party  making  it.  In  the  case  of  the  receiver,  he  charges  him- 
self to  account  for  so  much  to  his  employer.  In  this  case  the 
party  repelled  by  his  entry  a  claim  which  he  would  otherwise 
havehad  upon  the  other  for  work  performed,  and  medicines  fur- 
nished to  the  wife  ;    and  the  period  of  her  delivery  is  the  time 
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1808.       for  vfhich  tlie  former  charge  is  made;  the  date  of  wliich  is  tbe 

22d « >f  AjfoH,  when,  it  appears  by  other  evidence,  that  the  ntan- 

HiGHAM      midxrife  was  in  fact  attending  at  the  house  of  Wm.  Fowden.    If 

agattut  ^ 

RiucwAT.     this » jntry  had  been  produced  when  the  party  was  making  a  claim 
for  his  attendance,  it  wx>uki  have  been  evidence  against  him, 
that  his  claim  was  satisfied.  It  is  idle  to  say  that  the  word  paid 
only  shall  be  admitted  in  evidence  widwHit  the  context,  which 
explains  to  what  it  refers :  we  must  therefore  look  to  tbe  rest  of 
the  entry,  to  see  what  the  demand  was,  which  he  thereby  ad- 
mitted to  be  discharged.    By  the  reference  to  the  ledger,  the 
entr  J  there  is  virtually  incorporated  with  and  made  a  part  of  the 
other  a»try,  of  which  it  is  explanatory.    So  far,  therefore,  the 
[  118  J      g^se  ^  Warren  v.  Gr^enviUe,  if  it  be  law,  is  an  authority  in 
poin  t  to  tbe  present  case.    But  it  is  supposed  that  after  the  evi- 
dence of  the  solicitor's  book  there  had  been  received,  the  Court 
had  repented  of  their  decision,  and  put  the  case  to  the  jnry  en- 
tirely on  the  presumption  of  a  surrender  from  length  of  time. 
But  how  does  that  ^pear,  ei11»er  upon  tlie  report  in  Strange,  or 
by  wliat  fell  from  Lord  Momfield  in  the  case  in  Burrow  ?    War- 
ren V.  Greermille  was  decided  in  the  year  1740,  about  40  years 
after  the  time  when  it  was  insisted  that  th«  surrender  should  be 
presumed  to  have  been  made.    And  to  fortify  tbat  presumption 
the  report  says  that  tlie  defendant  oflfercd  the  attoi'ney's  debt- 
book  in  evidence,  containing  diarges  for  drawing  and  engrossing 
tbe  suiTender,  which  it  appeared  by  the  book  wei*e  paid.  This 
evidence  was  objected  to,  but  allowed  by  the  Court,  who  thou^t 
it  material,  upon  the  inquiry  into  the  reasonableness  of  presum- 
ing a  surrender,  and  not  to  be  suspected  to  be  done  for  this  pur- 
pose.   The   entries  were  read  accordingly.     But  the  Court 
afterwards  declared  "  that  without  that  circumstance  they  would 
liave  presume<l  a  surrender ;  and  desired  it  might  be  noticed  that 
they  did  not  require  any  evidence  to  fortify  the  presumption  after 
such  a  length  of  time."  Now  what  is  the  fair  inference  to  be 
collected  from  that  report  ?    not  that  the  Court  doubted  at  all 
whether  the  evidence  of  the  entries  in  the  book  had  been  properly 
received ;  but  that  tliey  were  afraid,  that  by  fortifying  and  but- 
tressing up,  by  this  further  evidence,  a  presumption  so  strong 
from  the  mere  lapse  of  time  they  might  be  supposed  to   have 
weakened  tlmt  presumption ;  which  they  wished  toguaixl  against. 
And  this  is  in  substance  the  account  which  Loixl  Mamtjield 
himself  gives  of  that  decision  in  the  case  in  Burrow.    But 
L         J      lie  also  states  that  the  point  of  evidence  was  strongly  litigated ; 

which 
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which  shews  that  it  did  not  pass  without  much  discussion  and 
consideration :  and  his  account  of  the  fact  there  given  in  evi- 
dence, so  far  from  shewing  the  report  to  be  incorrect,  is  a  strong 
confirmation  of  it  in  the  material  circumstance.  Here  it  appears 
distinctly  from  other  evidence  that  there  was  the  Avork  done  for 
which  the  charge  was  made :  for  the  man-midwife  was  sent  for 
by  the  father,  and  he  attended  at  the  house  on  the  day  when  the 
mother  was  delivered:  and  the  discharge  in  the  book,  in  his  own 
band- writing,  repels  the  claim  which  he  would  otherwise  have 
had  against  the  father  from  the  rest  of  the  evidence  as  it  now 
appears.  Therefore  the  entry  made  by  the  party  was  to  his  own 
immediate  prejudice,  when  he  had  not  only  no  interest  to  make 
it,  if  it  were  not  true,  but  he  had  an  interest  the  other  way, 
not  to  discharge  a  claim  which  it  appears  from  other  evidence 
that  he  had.  The  evidence,  therefore,  in  this  case  was  pro- 
perly received,  as  well  upon  the  authority  of  the  case  of  War- 
ren V.  Greenville  as  upon  principle. 

Grose  J.  General  rules  of  evidence  are  of  the  greatest  con- 
sequence; for  either  admitting  evidence  of  a  fact  when  it  should 
be  excluded,  or  rejecting  it  when  it  ought  to  be  admitted,  would 
shake  the  security  of  all  property:  the  right  decision,  therefore, 
of  eveiy  case  of  this  sort  is  of  great  importance.  But  it  is  very 
difficult  sometimes  to  distinguish  the  nice  shades  of  difference 
between  cases  of  this  description ;  andthereforel  am  always  glad 
to  find  an  express  authority  on  which  I  can  set  my  foot.  The  case 
of  Warren  d,  Webb  v.  Greenville  is  of  tliSt  sort,  which  ought  not 
now  to  be  called  in  doubt,  having  been  confirmed  in  the  subse- 
quent case  by  Lord  Mansfield,  and  since  that  again  by  this 
Court.  Relying,  therefore,  upon  that  authority,  which  applies 
most  strongly  to  this  case,  I  think  the  evidence  was  rightly  ad- 
mitted, and  even  without  the  entries,  I  think  there  was  evi- 
dence sufficient  to  find  the  verdict  which  has  been  given, 
though  those  entries  put  the  matter  out  of  all  question. 

Le  Blanc  J.  On  inquiring  into  the  tmth  of  facts  which  hap- 
pened a  long  time  ago,  the  courts  have  varied  from  the  strict 
rules  of  evidence  applicable  to  facts  of  the  same  description 
happening  in  modern  times,  because  of  the  difficulty  or  impos- 
sibility by  lapse  of  time  of  proving  those  facts  in  the  ordinaiy 
way  by  living  witnesses.  On  this  ground,  hearsay  and  reputa- 
tion, (which  latter  is  no  other  than  the  hearsay  of  those  who 
may  be  supposed  to  have  been  acquainted  with  the  fact,  handed 
down  from  one  to  another,)  have  been  admitted  as  evidence  in 
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1808.       pai'ticular  cases.  On  that  principle  stands  the  evidence  in  cas(?s 

of  pedigree,  of  declai*ations  of  the  family  who  are  dead,  or  of 

a"tiinst  monumental  inscriptions,  or  of  entries  made  by  them  in  family 
RiDGWAY.  bibles.  The  like  evidence  has  been  admitted  in  other  cases, 
where  the  Court  were  satisfied  that  the  person  whose  written 
cntiy  or  hearsay  was  offered  in  evidence  had  no  interest  in  falsi- 
fying the  fact,  but  on  the  contrary  had  an  interest  against  his  de- 
claration or  written  cntiy;  as  in  the  case  of  receivers*  books.  I  do 
not  mean  to  give  any  opinion  as  to  the  mere  declarations  or  written 
entries  of  amidwife  whoisdead,respecting  the  time  of  a  person's 
birth,  being  made  of  a  matter  peculiarly  within  the  knowledge  of 
such  a  person :  it  is  not  necessary  now  to  determine  thatquestion ; 
[  121  ]  but  I  would  not  be  bound  at  present  to  say  that  they  are  not 
evidence.  But  here  the  entries  were  made  by  a  person  who,  so 
far  from  having  any  interest  to  make  them,  had  an  interest  the 
other  way ;  and  such  entries  against  the  interest  of  the  party 
making  them  are  clearly  evidence  of  the  fact  stated,  on  the 
authority  of  the  case  of  Warren  v.  Greenville,  and  of  all  those 
cases  where  the  books  of  receivers  have  been  admitted.  I  under- 
stand the  expression  used  by  Sir  John  Strange,  in  his  report  of 
that  case,  very  differently  from  what  they  have  been  argued  to 
mean.  There  was  a  presumption  there  of  a  surrender  from  the 
■  circumstances  of  the  case,  and  from  length  of  time;  and  besides 
that  presumption  so  arising,  there  was  a  confirmation  of  it  by  the 
entry  in  question.  The  Covu't  only  said  that  there  was  sufficient 
'  ]  to  presume  the  surrender,  without  the  evidence  of  the  entry;  but 
not  that  they  had  any  doubt  that  the  entry  was  evidence.  And 
this  account  of  it  is,  I  think,  confirmed  by  Lord  Mansfield  in  the 
case  in  Burrow ;  who  says  that  the  point  Avas  much  debated, 
and  explains  the  observations  made  by  Sir  John  Strange  at  the 
conclusion  of  his  report.  Then  I  cannot  distinguish  this  from 
the  case  of  Warren  v.  Greenville,  nor  from  those  of  receivers* 
accounts,  nor  from  Roe  d.Brune  v.  Rawlins.  The  reasons  given 
for  admitting  the  evidence  in  the  latter  case  apply  also  to  the 
present,  though  1  think  in  a  much  stronger  degree.  And  I  can- 
not agree  to  distinguish  the  entry  from  the  ledger  in  favour  of 
the  objection;  for  in  the  ledger,  in  which  Heicit  discharges  his 
claim,  the  date  is  mentioned;  but  at  any  rate  that  is  not 
weakened  by  its  correspondence  with  the  other  entry. 
[  122  ]  Baylby  J.    This  was  no  officious  entry  made  by  one  who 

had  no  concern  in  the  transaction :  he  had  no  interest  in  making 
*  it:  and  as  he  thereby  discharged  an  individual  against  whom  he 

would 
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Would  otherwise  have  had  a  claim,  I  think  the  entry  was 
evidence  by  all  the  authorities.  There  were  two  entries  read, 
the  one  following  the  other,  without  any  intervening  date  j  the 
first  of  these,  relating  to  Fa  Wows,  is  dated  the22d  oi  April  1768; 
and  this  is  marked  as  paid:  the  next,  as  to  Fowden,  is  not  stated 
there  to  be  paid ;  but  it  refers  to  a  particular  page  in  the  ledger, 
>where  the  charge  against  Fqivden  is  made,  including  items,  one 
of  which  is  for  delivering  his  wife,  corresponding  in  date  with 
the  former  entry ;  and  there  he  states  himself  to  have  been  paid 
for  his  work  and  medicines.  Therefore,  if  he  had  brought  an 
action  for  his  work,  and  had  received  notice  to  produce  his 
books,  this  entiy  would  have  discharged  the  father.  Now  all 
the  cases  agree,  that  a  written  entry,  by  which  a  man  discharges 
another  of  a  claim  which  he  had  against  him,  or  charges  himself 
with  a  debt  to  another,  is  evidence  of  the  fact  which  he  so  admits 
against  himself,  there  being  no  interest  of  his  own  to  advance  by 
such  entry.  In  Outram  v.  Morewood  the  entry  made  was  for 
the  party's  own  interest  who  made  it;  for  he  entered  the  receipt 
of  rent  from  another  person;  therefore,  if  that  had  been  evidence 
for  him,  or  for  those  claiming  under  him,  it  would  have  been 
furnishing  evidence  for  himself  of  a  right  to  the  estate.  But  the 
principle  to  be  drawn  from  all  the  cases,  beginning  with  Warren 
V.  Greenville  down  to  Jioe  v.  Rawlings,  is  that  if  a  person  have 
peculiar  means  of  knowing  a  fact,  and  make  a  declaration  of 
that  fact,  which  is  against  his  interest,  it  is  clearly  evidence 
?ifter  his  death,  if  he  could  have  been  examined  to  it  in  his  life  - 
time.  And  that  principle  has  been  constantly  acted  upon  in  the 
case  of  receivers'  accounts. 
^  ,      '  Rule  discharged. 
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IIoRWOOD  and  Another,  Executors  of  Coare,  against  Friday/, 
Underbill.  Juiyut. 


N  debt  on  bond,  made  to  the  testator  on  the  24th  ofDecernher  The  grantor  of 

1796,  for  2800L  the  bond  and  condition  were  set  out  upon  ^.^^^^^T"^ 

having  given 
their  joint  and  several  bond,  whereby  they  bound  thenaseh'es,  their  ^etrs,  executors,  and  admi- 
nistrators, to  secure  the  annuity,  a  memorial  stating  generally,  that  they  became  bound  to  the 
■grantee,  &c.  though  it  may  be  good,  without  stating  that  they  hccame  jointli)  and  severally 
bound,  as  not  beint'  inconsistent  with  the  extent  of  their  obligation ;  yet  is  bad,  for  the 
omission  of  stating  tne  extent  of  the  security  in  respect  to  their  heirs;  these  not  being  bound 
as  personal  representatives  are,  vvitjiout  being  named. 
.    ,    :  G  2  oyer. 
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1808.       oyer,  by  which  it  appeared  that  the  defendant  and  others  jointly 

and  severally  bound  themselves  and  their  and  each  of  their 

agaimt°  "  heirs,  executors,  and  administrators,"  in  the  penal  sum  of 
CKDEkHiLL.  2800^.,  conditioned  to  secure  to  the  testator  an  annuity  of 
155/.  1  Is.  Id.  during  the  life  of  the  longest  liver  of  the  obligors, 
in  consideration  of  1400/.  to  them  paid :  and  then  the  defendant 
pleaded,  amongst  other  pleas,  2dly,  That  no  memorial  of  the 
bond  was  inrolled  in  Chancery,  pursuant  to  the  stat.  17  Geo.  3. 
c.  26.  3dly,  That  a  memorial  of  the  bond  was  inrolled  by  the 
testator  on  the  7th  of  January  1797>  which  memorial  was  set 
out  in  the  plea,  wherein  it  is  only  stated  that  the  obligors  became 
bound  to  the  testator  in  2800/.,  conditioned  for  payment  by  them, 
or  any  of  them,  or  any  of  their  heirs,  executors,  or  administrators 
to  the  testator,  of  the  annuity,  &c.without  stating  that  they  bound 
themselves  "jointly  and  severally,  and  their  and  each  of  their 
heirs,  executors,  and  administrators :"  and  that  no  other 
memorial  of  the  bond  was  inrolled.  The  same  question  was 
raised  by  the  15th  plea,  which  stated  that  the  defendant  ought 
[  124  ]  not  to  be  charged,  &c.  because  for  better  securing  the  annuity 
in  the  condition  of  the  bond  in  suit  mentioned,  P.  Giblet,  by  his 
bond  of  the  same  date,  became  boimd  to  the  testator  in  2800/., 
for  which  he  bound  himself,  "  his  heirs,  executors,  and  adminis- 
trators:" and  that  the  testator  caused  a  memorial  of  that  bond 
to  be  inrolled ;  which  does  not  state  that  P.  G.  thereby  bound 
his  "  heirs,  executors,  or  administrators."  The  replication  to 
the  2d  plea  alledged  that  a  memorial  of  the  bond,  such  as  is 
set  forth  in  the  3d  plea,  was  inrolled  in  time,  pursuant  to  the 
statute:  and  demurred  generally  to  the  3d  and  15th  pleas. 
And  the  defendant  by  his  r^oinder  demurred  generally  to  the 
replication  to  the  2d  plea. 

Holroyd,  for  the  plaintiff,  after  observing  that  this  case  arose 
out  of  the  same  transaction  and  securities,  which  had  come 
before  the  court  in  Coare  v.  Giblett  (a);  contended,  1st,  that  it 
was  no  objection  to  the  memorial,  that  it  only  stated  that  the 
obligors  became  hound  to  the  testator,  when  it  appeared  that  they 
were  jointly  and  severally  hound;  for  stating  that  they  were 
bound,  generally,  does  not  exclude  the  fact  of  their  being  jointly 
and  severally  bound.  Nor  was  this  held  to  be  any  objection  in 
the  former  case ;  for  the  Court  there  were  of  opinion,  that  tak- 
ing the  whole  of  the  memorial  together,  though  it  was  at  first 
stated  generally,  as  here;  yet  it  appeared  by  the  recital  of  a  sub- 

(a)  3  East,  461.  and  agaiQ  io  4  East,  85. 
.  sequen  t 
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sequent  bond  in  the  memorial,  that  the  bond  in  question  was  a        1808. 
joint  and  several  bond;  and  therefore  there  was  no  inconsistency, 
nor  any  untrue  statement  in  that  memorial;  as  in  another  case 
there  cited  of  Willey  v.  Cowthorne  (a),  where  the  memorial     Unperhill. 
having  stated  that  the  obligors  were  severally  boupd,  whereas       [  125  ] 
they  were  hound  jointly  as  well  as  severally,  the  variance  M'^as 
held  to  be  fatal.     The  annuity  act  (b)  does  not  require  this  par- 
ticularity. [Knox,  contra,  said  he  did  not  mean  to  insist  on 
this  objection;   to  which  the  Court  assented.]    Then,  2dly, 
It  was  not  necessary  to  state  in  the  memorial  that  the  obligor 
bound  his  heirs  as  well  as  himself.  It  certainly  was  not  necessary 
to  state  that  he  bound  his  executors  and  administrators ;  because 
having  bound  himself,  the  law  would  of  course  bind  them.  And 
though  heirs  would  not  be  bound  unless  named ;  yet  the  annuity 
act  does  not  require  that  they  should  be  named.  The  first  clause 
only  requires  that  the  memorial  shall  contain  the  date  of  the 
bond,  &c.  and  the  name  of  all  the  parties  &c.;  which  could  not 
be  meant  to  include  heirs,  as  these  must  beuncertain  at  the  time; 
but  must  be  intended  of  the  grantors  and  grantees,  &c.  [Lord 
Ellenhorough  C.  J.  The  defendant's  argument  will  be  that  this  is 
an  improper  description  of  the  instrument  assuring  the  annuity.] 
The  act  sets  forth  the  particular  parts  of  the  instrument,  which 
it  requires  to  be  stated,  in  which  heirs  are  not  included,  unless 
they  fall  under  the  description  of  parties.  Many  of  the  objec- 
tions  taken  in  O'Callaghan  and  Ingilby   (c),  and   Marys  v. 
Leake  (d),  were  answered  by  the  Court  saying  that  the  act  did 
not  require  the  several  matters  suggested  to  be  inserted  in  the" 
memorial,  though  certainly  forming  parts  of  the  description  of 
the   instnmient.     And   where  objections    of    this  sort  have 
prevailed  in  other  cases,  they  have  been  where  trusts,  omitted, 
qualified  and  altered  those  which  were  stated  in  the  memorial. 

Knox,  contrd.  The  object  of  the  annuity  act  was  to  require      [  126  ] 
the  real  transaction  between  the  parties  to  be  stated  in  substance 
in  the  memorial;  which  has  not  been  done  here.     The  not 
naming  the  executors  and  administrators  of  the  obligor,  though  / 

not  a  literal,  is  yet  a  substantial  compliance  with  the  act  be- 
cause the  law  binds  ihem :  but  the  heir  not  being  bound,  unless 
expressly  named  (e);  and  though  in  fact  named,  not  being 
noticed  in  the  memorial ;  the  real  transaction  is  not  expressed  : 


(a)  1  East,  398.  (b)  IT  Geo.  3.  c.  26. 

(c)  9  East,  135.  (d)  8  Term  Brp.  411. 

(e)  Crosseing  v.  Honor,  1  Vern.  180. 

the 
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1808.       the  true  consideration  does  not  appear  in  the  memorial^  because 
„  it  states  a  security  of  less  value  than  that  which  was  bargained 
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aga  inst  for.  The  heir,  when  named,  qua  heir,  is  a  partyy  tiiougu  the 
Underuill.  person  may  not  be  known  at  the  timej  but  that  is  not  neces- 
sary, because  it  is  in  his  quality  of  heir  only,  that  he  c^n  there- 
after be  liable.  In  Hart  v.  Ijovelace  (a),  it  >yas  held  not  enough 
to  state  that  all  the  instruments  were  attested  by  A.,  B.,  C,  &c. 
or  one  of  them  ;  without  shewing  the  names  of  the  respective 
witnesses  to  the  respective  instiiiments.  And  in  Wtlley  v.  Caic- 
thorne  (b),  Lord  Kenyon,  in  reasoning  on  the  objection  which 
there  prevailed,  namely,  that  the  obligors  were  only  stated  to  be 
severally,  instead  of  jointly  and  severally  bound,  "  the  memorial 
does  not  truly  describe  the  security  as  to  the  extent  of  it;"  and 
the  omission  of  the  remedy  here  against  the  heirs  is  more  im- 
portant than  the  slip  in  that  case. 

Holroyd,  in  reply,  was  asked  by  Lord  Ellenborough  what  he 
meant  to  argue  would  be  a  suflBcient  description  of  a  bond;  whe- 
[  127  1  ther  it  would  be  sufficient  to  say  that  a  bond  of  such  a  date  was 
given  by  the  party ;  whether  it  can  be  said  to  be  a  sufficient  de- 
scription of  it,  unless  it  be  stated  who  are  bound  ?  To  which  he 
answered  that  the  obligor  is,  properly  speaking,  the  only  person 
who  is  bound :  the  heir,  though  named,  is  only  bound  in  respecfc 
/  of  real  assets  by  descent  s  it  is  the  property,  therefore,  and  not 
the  person  of  the  heir  which  is  bound.  But  it  is  sufficient  that 
the  act  does  not  require  this  to  be  stated :  nor  is  there  any  reason 
for  extending  the  words  of  it  inthis  instance ;  becauseno  inform- 
ation is  conveyed,  which  would  not  be  presumed  without  it. 

Lord  Ellenborough  C.  J.  If  this  were  res  Integra,  I 
should  have  great  doubt  whether  full  effect  ought  not  tobe given 
to  Mr.  Holroyd's  argument,  that  it  is  sufficient  to  state  in  the 
memorial  those  things  only  which  the  actof  parliament  expressly 
requires:  but  we  are  now  called  upon  to  decide  this  case  after 
a  series  of  decisions  have  imposed  a  line  of  construction  upon 
us,  which,  with  security  to  other  parties  whose  rights  have  been 
thereby  affected,  we  cannot  safely  recede  from.  The  act  requires 
that  a  memorial  of  every  bond,  &c.  should  be  inrolled ;  m  hat 
then  will  satisfy  those  words?  Unless  they  have  some  meaning, 
it  would  not  be  necessary  to  set  forth  the  penalty  of  the  bond, 
whether  it  created  a  charge  of  ]00l.  or  of  lOOOi.;  for  the  act 
does  not  proceed  to  make  mention  of  the  penalty  amongst  the 
enumerated  circumstances  expressly  required  to  be  stated.  If 
then  the  memorial  must  contain  a  description  of  the  several  iu- 
C'i;  6  Term  Rep.  471.  (b)  1  Eu't.  400. 

struracnts 


IN   THE    FOaXY-EIGHTH    YbAR   OF    GEORGE   III. 


127 


struments  assuring  the  annuity  beyond  the  express  letter  of  the        1808. 
act,  as  the  cases  upon  it  have  in  several  instances  decided,  it     jj^^^^j^ 
seems  also  material  to  state  who  are  bound  by  the  bond,  and       against 
whether  the  obligor  has  bound  his  heirSf  who  can  only  be  bound   Underhill. 
if  named:   and  if  they  be  named  in  the  bond  and  not  in  the      L  ^28  J 
memorial,  how  can  the  memorial  be  said  to  describe  truly  the 
extent  of  the  security  ?  which  was  considered  to  be  necessary  by 
Lord  Kenyan  in  the  case  of  fVilley  v.  Cawthorne.     And  it  is 
not  sufficient  to  say  that  the  effect  of  such  a  bond  is  to  bind  the 
property  of  the  obligor  in  the  hands  of  the  heir,  and  not  the  per- 
son of  the  heir;  for  the  heir  himself  is  bound  in  respect  of  the 
property.  Nor  can  I  adopt  the  argument  that  it  was  unnecessary 
for  the  memorial  to  state  this,  because  of  the  probability  that  the 
heirs  should  be  bound;  for  if  the  extent  of  the  security  be  re- 
quired to  be  stated,  it  ought  not  to  be  left  to  conjecture,  however 
probable.     Founding  myself,  therefore,  rather  upon  the  autho- 
rities construing  this  act,  than  upon  the  more  literal  construction 
which  I  should  have  been  inclined  to  put  upon  it  in  the  first 
instance,  I  think  this  memorial  is  defective  for  want  of  stating 
that  the  heirs  of  the  obligors  were  bound  by  their  bond. 

Le  Blanc  J.  (a).  The  only  question  now  made  arises  on  the 
memorial  stating  that  the  obligors  became  hound,  without  stating 
that  they  bound  their  heirs,  executors,  &c.  And  this  omission 
affects  as  well  the  bond  of  the  principal  as  of  the  sureties.  The 
other  objection  as  t«  its  being  only  stated  that  they  became 
bound,  generally,  without  stating  that  they  were  jointly  and  seve- 
rally bound,  has  been  properly  given  up,  after  the  case  of  Coare 
V.  Giblett.  With  respect  to  the  principal  objection,  it  is  said  to 
be  only  necessaiy  to  inrol  a  security  or  assurance  for  an  annuity 
in  those  particulars  which  are  expressly  required  by  the  act. 
But  that  is  certainly  too  limited  a  construction ;  because  i  t  would 
not  then  be  necessary,  as  it  is  not  expressly  required  by  the  act  [  129  ] 
to  describe  the  extent  of  the  security  or  assurance,  whether  for  a 
greater  or  less  amount ;  and  yet  that  must  have  been  intended. 
By  the  same  rule  it  would  be  sufficient  to  state  the  bond,  without 
stating  the  condition  of  it,  if  it  had  one;  though  the  extent  of 
the  security  would  depend  mainly  upon  that.  And  so  there  is  a 
great  difference,  as  to  the  extent  of  the  security,  whether  or  not 
the  obligor  bound  his  heirs.  In  tke  case  of  Morys  v.  Leake  and 
Jones,  which  has  been  insisted  on,  Leake,  the  grantor  of  the 
annuity,  had  given  the  security  of  a  rent-charge  out  of  his  bene- 
fice, and  had  also  covenanted  to  pay  the  annuity;  and  Jones, 
(a)  Grose  J.  was  absent. 

the 
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the  surety,  had  also  given  his  personal  covenant  to  pay  the  an- 
nuity on  Leake's  default;  and  the  memorial  had  stated  the  cove- 
nant by  Jones,  but  not  the  i)ersonal  covenant  of  Leake :  and 
Lord  Kenyon  held  it  sufficient  to  state  Lea,ke  as  the  grantor  of 
the  annuity,  without  stating  his  covenant  to  pay  it;  because  it 
was  not  necessary  to  state  all  the  covenants  in  a  deed,  unless  they 
modified  the  grunt  itself.  That  authority,  therefore,  will  not 
help  the  argument.  But  the  case  which  principally  bears  u[)ou 
this  is  Willeij  v.  Cavothorne,  where  a  joint  and  several  bond  was 
stated  in  the  memorial  as  a  several  bond  only,  which  was  held 
ill:  and  both  Lord  Kenyon  and  Mr.  Justice  Lawrence  consi- 
dered that  the  extent  of  the  security  and  the  nature  of  the  remedy 
which  the  grantee  would  have  to  recover  the  annuity  were 
material  to  be  stated  tnily :  and  that  as  the  security  and  the 
remedy  were  different  in  the  case  of  a  joint  and  of  a  several 
bond,  the  statement  given  of  the  extent  of  the  security  in  the 
memorial  was  not  correct.  So  here  it  makes  a  great  difference 
whether  the  security  be  given  in  such  a  form  as  will  bind  the 
obligor,  in  respect  of  his  real  property,  during  his  life  only,  or 
whether  it  would  extend  to  bind  his  heirs  after  his  decease  to 
the  whole  extent  of  it :  and  it  is  not  correct  to  state  the  security 
as  binding  him  only  and  his  personal  representatives,  when  in 
truth  it  is  more  extensive.  i 

Bayley  J.  having  been  before  concerned  as  counsel  in  the 
cause,  declined  giving  any  opinion  upon  it. 

Judgment  for  the  Pcfcndant, 


Friday, 
July  1st. 


The  Mayor,  ^c,  of  Congleton  against  Pattison  and 

Another. 


rE^HE  plaintiffs  declared  in  covenant  upon  an  indenture,  made 
-*•  the  23d  November  17^2,  whereby  they  demised  to  John 
Clayton  a  piece  of  ground  in  Congleton,  called  the  Byjlatt,  and 
a  certain  slip  of  land,  through  which  a  water-course  was  intended 
to  be  made,  with  liberty  for  making  and  repairing  the  same,  and 
with  liberty  for  Oai/foji,  his  executors,  administrators,  or  assigns, 
to  erect  in  the  Byjlatt  a  silk-mill,  &c.  habendum  the  said  piece 

(vidnssi'ms     '  of  grouud  and  premises  &c.  to  Clayton,  his  executors,  adminis- 
trators, and  assigns,  for  300  years  from  the  date  of  the  indenture; 

persons  to 

vwrk  in  the  mill  who  were  settled  in  other  parishes,  without  a  parish  certificate  ;  held  that 

ilxib  cuvenant  di(}  not  run  with  tli?  laud,  by  bin^  the  assignee  of  tlie  lessee, 

yielding 


In  a  lease  of 

f;round,  with 
iberty  to 
make  a  water- 
course and 
erect  a  miD, 
the  lessee  co- 
venanted for 
himself,  his 
e 
ft 
not  to  hire 
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yielding  and  paying  as  therein  mentioned.     And  Clayton  cove-        1808. 

nated  for  himself,  his  executors,  administrators,  and  assigns,      

with  the  corporation,  that  he,  his  executors,  &c.  would  at  all  &c.  o?^' 
times  during  the  term,  before  any  persons  should  be  received  as  Congleton 
servants,  workmen,  or  apprentices,  in  such  silk-mill,  give  notice  p^'f^lsoN. 
of  their  names  to  the  town-clerk  of  the  borough,  for  the  time 
being;  and  if  he  should  immediately  give  satisfactory  informa- 
tion to  Clayton,  his  executors,  &c.  or  to  the  then  owner  or  occu-  L  ^  '^^  J 
pier  of  the  silk-mill,  that  any  of  the  persons  in  such  notice  were 
legally  settled  in  any  otherparish  or  township,  and  not  in  Congle- 
ton, then  they  should  not  be  received  to  work  in  the  business  of 
such  silk-mill,  before  a  certificate  of  the  settlement  of  such  person 
under  the  stat.  8  8i9  W.3.  c,  30.  should  be  given  to  Congleton. 
The  declaration  then  stated  the  entry  of  J.  Clayton,  and  the 
building  of  the  silk-mill ;  and  that  on  the  1st  of  January  1790 
all  the  estate  and  interest,  &c.  of  J.  Clayton  in  the  premises  duly 
came  to  and  vested  in  the  defendants  by  assignment,  by  virtue  of 
which  they  entered  and  were  possessed,  &c. :  and  then  assigned 
as  a  breach,  that  after  the  defendants  became  so  possessed,  and 
while  they  were  working  the  silk-mill,  and  during  the  continu- 
ance of  the  term,  they  received  divers  persons  as  servants,  work- 
men, and  apprentices  to  work  in  the  said  mill,  without  giving 
the  previous  notice  before  mentioned  to  the  town-clerk  of  Congle- 
ton, and  that  the  persons  so  received  worked  in  the  said  mill 
without  any  such  notice,  and  that  they  had  not  previously  gained 
any  settlement  in  Congleton :  by  reason  of  which  the  township 
of  Congleton  had  become  liable  to  relieve  them  and  their  families, 
and  had  expended  a  large  sum  in  the  same,  and  continued  liable 
to  the  burden,  &c. :  and  that  the  plaintiffs  had  also  incurred 
great  expence  in  the  premises,  and  their  estates  and  property 
in  the  township  had  been  lessened  in  value. 

The  defendants,  after  craving  oyer  of  the  indenture,  by  which 
it  appeared  further,  that  the  term  was  granted  by  the  corporation 
in  consideration  of  80L  paid,  and  of  a  nominal  yearly  rent;  de- 
murred generally  to  the  declaration. 

Littledale,  in  support  of  the  demurrer,  argued  that  this  was  [  132  ] 
not  a  covenant  which  run  with  the  land,  and  therefore  could  not 
bind  the  defendants  as  assignees  of  the  term.  To  make  a  cove- 
nant run  with  the  land,  it  must  appear  that  the  performance  or 
non-performance  of  it  will  affect  the  thing  demised,  but  this  is  a 
collateral  covenant  not  to  introduce  foreign  poor  into  the  town- 
ship, and  does  not  at  all  affect  the  working  of  the  mill  or  the  pre- 
mises demised.  Neither  can  it  affect  the  corporation  as  the  rever- 
sioner 3  for  if  any  additional  burden  were  brought  upon  the 

township 
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1808.        township  by  such  new-settled  inhabitants,  the  lessee  or  occupiers 
must  bear  it.  The  covenant  amounts  to  no  more  than  an  under- 

&c.  of  *  taking  to  indemnify  the  landlord  from  the  expence  of  foreign 
CoNGLETON  poorj  aud  is  the  same  as  if  the  lessee  had  covenanted  to  pay  so 
Pattison.  much  annually  to  the  churchwardens  and  overseers  for  the  use  of 
the  poor ;  which  in  Mayho  v.  Buckhurst  (a)  was  held  to  be  a 
collateral  personal  covenant.  It  does  not  appear  but  that  at  the 
end  of  the  term  the  number  of  poor  persons  in  Congleton  may  be 
diminished,  notwithstanding  a  temporary  increase  for  the  pre- 
sent; or  supposing  the  population  there  should  then  be  greater, 
yet  tliere  may  be  a  corresponding  increase  in  the  value  of  the 
lands,  from  the  greater  demand  for  the  produce.  Besides  which, 
the  question  is  blended  with  the  general  policy  of  the  country, 
which  may  be  affected  by  stipulations  not  to  employ  labourers 
out  of  other  districts.  Spencer's  case  (b)  lays  down  the  distinc- 
tion between  collateral  covenants  and  such  as  run  with  the  land; 
the  latter  must  be  such  as  effect  the  demised  land  itself, and  not 
merely  the  collateral  interest  of  the  lessor;  and  this  was  recog- 

[  133  ]  nised  in  Bally  v.  Wells  (c) ;  though  there  the  covenant  by  a 
lessee  of  tithes,  not  to  let  any  of  the  farmers  of  the  parish  have 
any  part  of  the  tithes,  was  held  to  run  with  the  tithes  and  bind 
the  assignee.  In  Tatem  v.  Oiaplin  (d)  a  covenant  by  the  lessee, 
to  reside  constantly  on  the  demised  premises,  was  held  to  bind 
the  assignee,  though  not  named;  but  that  affected  the  mode  of 
occupying  the  land.  And  in  Brewster  v.  Kitchin  (e)  Lord  Holt 
held  that  a  covenant  by  tenant  in  fee,  who  granted  a  rent-charge 
out  of  lands,  to  pay  it  without  deduction,  for  himself  and  his 
hell's,  would  not  bind  his  assignee.  So  Co.  Lit.  215.  b.  com- 
menting on  the  Stat.  32  H.  8  c.  34.  enabling  grantees  of  rever- 
sions to  re-enter  on  condition  broken  by  non-payment  of  rent, 
doing  waste,  or  other  forfeiture,  confines  it  to  such  conditions 
as  are  incident  to  the  reversion,  as  rent,  reparations,  &c.  and  not 
for  the  payment  of  any  sum  in  gross. 

Richardson  contra.  The  quantum  of  interest  cannot  vary  the 
question,  if  the  covenant  in  any  respect  affect  the  land.  Neither 
is  it  material  to  inquire  whether  the  breach  of  the  covenant  will 
affect  the  lord's  interest  at  the  present  period,  if  it  may  affect  the 
land  at  the  end  of  the  term.  [Lord  Ellenhorough  C.  J.  Can 
we  see  with  certainty  that  the  increase  of  population  in  the  town- 
ship at  the  end  of  the  terra,  supposing  that  to  be  the  consequence 

(o)  Cro.  Jac.  438.  (h)  5  ^ep.  16. 

(c)  3  Wik.  lb.  and  WilmoCi  Rep.  341.  (r/)  2  U.  Blue.  133- 

(e)  1  Ld.  Ray.  322. 
•  of 
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of  the  defendant's  acts,  will  prejudice  the  land,  or  affect  the  valiw        1808. 

of  the  reversion  ?  It  might  affect  immediately  other  lands  of  the         

corporation  in  the  township ;  but  it  could  not  affect  the  interest  ^^.  ^f'''^' 
of  the  corporation  in  *  these  lands  during  the  term.]  There  is  no  Congleton 
certainty  of  that  effect  being  produced,  but  there  is  a  reasonable  p^f '"f  *  t 
probability  of  it;  and  the  parties  themselves  have  so  considered  ^  *i  34  -1 
it  on  the  face  of  the  deed.  There  is  no  certainty  of  prejudice  to 
a  landlord  by  breach  of  many  husbandry  covenants  during  the 
term ;  but  if  the  parties  stipulate  for  their  performance  upon  the 
presumption  that  prejudice  may  ensue  from  the  breach  of  them, 
that  is  sufficient  to  sustain  the  action.  The  case  of  Balhj  v. 
Wells  (a),  cited,  shews  that  the  prejudice  to  the  reversioner  need 
not  be  certain,  and  that  it  need  not  arise  during  the  term.  [Lord 
Ellenborough  C.J.  There  the  covenant  affected  the  very  thing 
demised  in  the  manner  in  which  it  was  to  be  used :  the  breach  of 
it  had  a  proximate  tendency  to  produce  an  effect  permanently 
injurious  to  the  landlord's  estate.  But  it  cannot  immediately 
affect  the  thing  demised^  whether  the  mill  is  to  be  worked  by 
persons  of  this  or  any  other  parish.  Suppose  the  covenant  Had 
been  only  to  employ  freemen  of  the  corporation  in  the  mill, 
would  that  have  run  vs^ith  the  land  as  affecting  the  thing  demi- 
sed ?]  The  covenant  may  be  said  to  regulate  the  mode  of  enjoy- 
ment of  the  thing  demised.  By  throwing  a  greater  burden  of 
poor  upon  the  lessee  or  occupier  in  respect  of  the  land,  it  may 
render  him  less  able  to  pay  his  rent.  But  the  injury  to  the  rever- 
sioner during  the  term  is  not  the  principle  on  which  these  cases 
have  proceeded.  In  London,  and  other  great  towns,  it  is  a  com- 
mon restriction  in  leases  that  the  occupiers  shall  not  carry  on 
their  particular  trades,  which  would  certainly  bind  an  assignee  : 
and  yet  it  cannot  be  said  to  be  any  immediate  prejudice  to  the 
property  during  the  term,  or  even  afterwards  in  many  instances:  r  135  1 
on  the  contrary,  it  might  render  the  estate  more  valuable  to  the 
landlord  in  point  of  future  rent. 

Littledale,  in  reply,  with  respect  to  convenants  against  exerci- 
sing particular  trades  on  the  demised  premises,  they  may  run  with 
the  land,  because  they  prescribe  a  particular  mode  of  enjoying  it; 
and  if  the  appearance  of  the  premises  were  any  way  altered  for 
the  purpose,  it  would  be  waste,  as  altering  the  evidence  of  iden- 
tity of  the  thing  demised.  The  same  answer  will  apply  to  cove- 
nants regulating  the  course  of  husbandry.  The  term  may  end 
before  the  land  is  restored  to  its  original  or  covenanted  state,  or 
the  influence  of  the  charge  may  continue  after  the  appearance  of 

(a)  3  TfiTV.  25r 

It     :'  •• 
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it  is  clone  away.  But  the  covenant  here  cannot  affect  the  state, 
condition,  or  occupation  of  the  land,  even  during  the  term;  and 
it  cannot  be  told  whether,  at  the  end  of  the  term,  there  may  be 
more  poor  or  an  increased  rate,  or,  if  increased,  that  there  will 
not  be  a  proportionable  increase  in  the  value  of  the  land,  from 
the  very  circumstances  of  an  increased  population. 

Lord  Ellbnborough  C.  J.    This  is  a  covenant  in  which  the 
assignee  is  specifically  named;  and  though  it  were  for  a  thing  not 
in  esse  at  the  time,yet  being  specifically  named,  it  would  bind  him, 
if  it  affected  the  nature,  quality,  or  value  of  the  thing  demised, 
independently  of  collateral  circumstances;  or  if  it  affected  the 
mode  of  enjoying  it.  But  this  covenant  does  not  affect  the  thing 
demised,  in  the  one  way  or  the  other.  It  may  indeed  collaterally 
affect  the  lessors  as  to  other  lands  they  may  have  in  possession  in 
the  same  parish,  by  increasing  the  poor's  rate  upon  them ;  but  it 
cannot  affect  them  even  collaterally  in  respect  of  the  demised  pre- 
mises during  the  term.  How  then  can  it  affect  the  nature,  qua- 
lity, or  value  of  the  thing  demised  ?    Can  it  make  any  difference 
to  the  mills,  whether  they  are  worked  by  persons  of  one  parish  or 
another :  or  can  it  affect  the  value  of  the  thing  at  the  end  of  the 
term,  independently  of  collateral  circumstances?  The  settling  an 
additional  number  of  persons  in  this  place  may  indeed,  by  mean^ 
of  the  increased  population,  bring  an  increased  burden  at  the  end 
of  the  term  on  thosewhoare  to  pay  the  rates:  but  that  increase  of 
population  may  also  be  an  increased  benefit  of  the  land-owners, 
as  it  has  happened  within  our  own  experience  in  many  parts  of 
this  kingdom,  the  seats  of  manufactures,  where  the  value  of  land 
has,  in  consequence,  risen  in  a  great  proportion.   But  the  cove- 
nant in  question  does  not  affect  the  thing  demised  immediately, 
but  only,  if  at  all,  in  respect  of  collateral  circumstances;  that  is 
through  the  medium  of  an  increased  population,  and  the  increased 
expence  of  providing  for  them  on  the  one  hand,  with  the  increased 
value  of  the  lands  to  be  set  against  it  on  the  other  hand.  How 
then  does  it  affect  the  mode  of  occupation?  The  carrying  on  of  a 
particular  trade  on  the  premises  may  be  said  to  do  that ;  but 
where  the  work  to  bedone  is  at  all  events  the  same,  whether  it  be 
done  by  workmen  from  one  parish  or  ariother  cannot  affect  the 
mode  of  occupation.  The  covenant  therefore,  not  directly  affecting 
the  nature,  quality,  or  value  of  the  thing  demised,  nor  the  mode 
of  occupying  it,  is  a  collateral  covenant,  which  will  not  bind  the 
assignee  of  the  term,  though  named;  and  this  is  a  question  with 
the  assignee,  and  not  with  the  original  lesseewho  entered  into  the 
covenant.     In  the  case  of  Bally  v.  Wells,  the  covenant  might 
affect  the  thing  demised  j  for  if  the  lessee  of  the  tithe  suffered  any 

of 
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of  the  farmers  of  the  parish  to  take  their  own  tithes,  such  union        1808. 
of  the  land  with  the  tithe  might  lay  a  foundation  for  claiming  a      ,  ~T7", 
modus,  which  might  affect  the  future  value  of  the  tithes,  and        g^.^,  ^f    ' 
would  immediately  affect  the  occupation.    But  we  cannot  say    Congleton 
that  this  covenant  does  either;  and  therefore  it  does  not  run     p^fJIso^. 
with  the  land  so  as  to  bind  the  assignees. 

Le  Blanc  J.  (a).  This  covenant  does  not  appear  to  me  to 
run  with  the  land,  or  bind  the  assignee.  The  question  does  not 
depend  upon  the  length  of  the  lease,  or  whether  the  injury  to  the 
lessor  is  to  take  effect  in  more  or  less  time,  but  whether  the  thing 
covenanted  to  be  done  or  not  to  be  done  immediately  affects  the 
land  itself,  or  the  mode  of  occupying  it.  But  here  it  is  only  by 
collateral  circumstances  that  this  can  make  the  land  more  or  less 
valuable.  It  can  no  otherwise  affect  the  land  than  as  by  intro- 
ducinga  greaternumber  of  persons  into  the  parish  who  were  not 
before  settled  there,  and  by  enabling  them  to  gain  settlements,  it 
may  by  possibility  hereafter  create  a  greaternumber  of  poor,  who 
must  be  maintained  by  the  occupiers,  and  so  affect  them ;  but 
this  cannot  be  said  to  affect  the  land  itself,  or  the  mode  of  culti- 
vating or  occupying  it.  It  is  no  more  thanif  the  lessee  had  cove- 
nanted that  he  would  not  employ  such  persons  in  any  other  house 
within  the  parish  during  his  occupation  of  the  premises  in  ques- 
tion. The  work  done  is  the  same,  whether  by  one  set  of  servants 
or  another;  the  nature  of  the  property  is  not  varied  by  it :  but  to 
employ  persons  in  the  mill  who  were  not  before  settled  inhabit- 
ants of  Congleton  may  create  a  speculation  whether  it  will  af- 
fect the  interests  of  the  occupiers  there.  The  ground,  how-  [  138  ] 
ever,  on  which  I  distinguish  this  case  from  others  is,  that  this 
is  not  a  covenant  which  affects  the  land  itself  or  the  mode  of 
its  occupation. 

Bayley  J.  I  agree  that  it  is  not  material  to  consider  how 
soon  the  act  done,  which  was  covenanted  not  to  be  done,  may 
affect  the  land ;  but  in  order  to  bind  the  assignee  the  cove- 
nant must  either  affect  the  land  itself  during  the  term,  such  as 
those  which  regard  the  mode  of  occupation ;  or  it  must  be  such 
as  per  se,  and  not  merely  from  collateral  circumstances,  affect 
thevalueof  theland  at  the  end  ofthe  term.  Covenants  to  restrain 
the  exercise  of  particular  trades  in  houses  fall  within  the  first 
class :  they  affect  the  mode  in  which  the  property  is  to  be  enjoyed 
during  the  term.  The  case  in  Wilson  may  rank  under  the  second 
'  class :  for  if  the  lessee  or  a  stranger  were  in  the  actual  occupation 
of  the  tithes  during  the  term,  the  evidence  o  the  lessor's  right  to 

Grose  J.  was  absent. 

them 
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them  would  be  continued,  and  therefore  the  estate  of  the  rever- 

sioner  would  be  better  at  the  endof  the  term.  Buthere  the  atateof 

&c.  oV^    *^^  premises  will  be  the  same  at  the  end  ofithe  tenm,  whetlier  the 
'CoKGLETON    jmrish  be  more  or  less  burdened  with  poor.   I  agree  that  the  value 
Pattisok      of  the  reversion  will  not  be  so  much  if  the  poor's  rate.on  the  land 
be  increased ;  but  that  burden  would  be  increased  by  a  collateral 
circumstance;  and  where  the  value  of  the  reversion.iftonlyaltered 
by  collateral  circumstancesithecovenan twill  not  bind  theassignee 
/df 'the  land.  As  in  the  instance  put  of  a  covenaiit.not  toemploy 
foreigners  in  any  other  mill  in  the  parish  :  and  yet  the  value  of 
the  reversion  would  be  affected  in  the  same  manner  in  the  one 
[  139  J      instance  as  in  the  other.     Suppose  a  covenant  by  the  lessee  to 
make  a  communication  by  water  from  the  demised  premises 
through  other  persons'  lands  to  another  place,  to  facilitate  the 
access  to  a  market,  the  value  of  the  reversion  would  be  mate- 
rially affected  by  the  performance  or  non-performance  of  such 
a  covenant;  but  it  could  not  bind  the  assignee,  because  all 
-the  cases  shew  that  the  assignee  is  not  bound  unless  the  thing 
to  be  done  is  upon  the  land  demised.    Therefore,  as  this  cove- 
nant does  not  affect  the  occupation  of  the  land,  nor  alter  the 
«,ctual  state  of  the  property  from  what  it  would  otherwise  be  at 
-the  end  of  the  term,  it  does  not  bind  the  assignee. 

Judgment  for  the  Defendant. 


Friday, 
July  1st. 


(Buckley  against  Kenyon. 


In  covenant      fipHE  plaintiff  declared  in  covenant  upon  an  indenture  of  de- 

tur^f  demise  ^''^^'  ™^®  ^^  *^*^  ^^^  ""^  *^''^  1805,  by  J.  Buckhy  (from 

ofacoalmine,  whom-be  derived  title)  to  the  defendant  and  others;  whereby 
8th  ofX/        hedemised  to  them  certain  mines  of  coal,  habendum  for  2 1  years 

1805,  reserv-    from  the  25  th  of  December y  1802,  yielding  and  paying  to  J.  B. 

ing  1- 1th  of 

the  coal  raised  or  the  value  in  money  at  the  election  of  the  lessor;  and  if  the  l-4th  fell  short 
of  400/.  per  annum,  then  reserving  such  additional  rent  as  would  make  up  that  annual  sum,  to 
be  rendered  monthly'nx  equal  portions :  held  that  the  lessor  having  elected  to  take  the  whole  in 
money  may  declare  for  two  years  and  three  months'  rent  in  arrear.  But  even  if  the  money-rent 
were  reserved  annually,  the  plaintiflF  may  remit  his  claim  as  to  the  three  months'  rent,  and 
enter  up  judgment  for  the  two  jears'  rent  only.  And  having  first  well  assigned  a  breaeh  of 
the  covenant,  that  the  lessees  had  not  yielded  monthly  the  l-4th  or  the  value  in  money,  &c. 
but  had  refused,  &c.  held  that  it  would  not  hurt  on  general  demurrer,  that  the  court  went  on 
to  allege  that  before  the  exhibiting  of  the  pljuntifF'sbul,  viz.  on  the  1st  of  November,  1797, 900/. 
of  the  rent  reserved  for  two  years  and  three  months  was  due  and  in  arrear;  for  that  date  being 
before  the  lease  made,^and  therefore  impossible  in  respect  to  the  subject-matter,  must  be  re- 
j  ccted ;  and  the  general  allegation,  that  before  the  exhioiticg  of  the  plaintiff's  bill  900/.  of  the 
rent  reserved,  &c.  was  due,  is  sufficient. 

•  "  his 
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his  heirs  and  assigns,  during  the  tenii,  l-4th  of  the  coal  raised,        1808. 

&c.  or  the  vahie  in  money,  at  the  election  of  the  lessor,  &c.         

But  if  the  l-4th,  &c.  fell  short  of  the  annual  value  of  400L  then        against 
yielding  such  additional  rent  as  would  make  up  that  annual  sum,      Kenyon. 
to  be  rendered  on  the  first  day  of  every  month  in  each  year  of  the      [  140  ] 
term  demised  by  equal  portions.  Then  followed  a  general  cove- 
nant by  the  lessees  for  payment  of  the  rent.     The  declaration 
then  stated  the  death  of  J.  S.j  the  descent  of  the  reversion  to 
the  plaintifFj  that  he  afterwards  elected  to  be  paid  his  rent  in 
money,  &c.;  and  that  during  the  term,  &c.  to  wit,  on  the  24th 
of  August  1805,  and  on  divers  other  days  in  each  month  between 
that  day  and  the  day  of  exhibiting  the  plaintiff's  bill,  the  lessees 
raised  50,000  baskets  of  coal,  the  annual  value  of  which  did  not 
amount  to  400 Z.  And  then  assigned  as  a  breach  that  the  lessees 
had  not  yielded  and  paid  to  the  plaintiff  on  the  1st  day  of  every 
month  since  the  death  of  J",  B.  the  l-4th,  &c.  or  the  value,  &c. 
or  the  difference  between  the  amount,  &c.  and  400Z.  per  annum, 
but  had  neglected  and  refused  so  to  do;  and  thatbeforethe  exhi- 
biting of  this  bill,  to  wit,  on  the  1st  of  November  1797>  9001.  of 
the  rent  reserved  for  two  years  and  three  montlis,  at  the  rate  of 
400Z.  a  year,  was  and  still  is  due  and  in  arrear  from  the  lessees  to 
the  plaintiff.  To  this  there  was  a  general  demurrer  and  joinder. 
Campbell,  in  support  of  the  demurrer,  contended  that  the  breach 
laid  was  bad  in  substance,  the  plaintiff  having  declared  for  non- 
payment of  rent  alleged  to  be  due  on  the  1st  of  ]Vo«ewi6er,1797, 
which  was  before  his  own  title  accrued,  and  before  the  lease  itself 
was  granted ;  and  the  day  on  which  the  rent  is  due  being  material, 
though  laid  under  a  videlicet  (a),  cannot  be  rejected  as  surplus- 
age, and  therefore  the  repugnancy  is  fatal.  The  defendant  might 
have  pleaded  that  no  rent  was  due  on  that  day,  or  a  judgment  re- 
covered for  all  rent  due  at  that  time,  and  the  plaintiff  could  not      r  i  ^j    i 
reply  that  he  went  for  rent  due  afterwards,  as  that  would  be  a  de- 
parture.   2dly,  It  appears  that  the  400Z.  rent  to  be  made  up  is 
reserved  yearly,  and  must  be  so  in  the  nature  of  the  thing,  not- 
withstanding what  is  saidof  its  being  rendered  on  the  Istof  every 
month  by  equal  portions;  for  till  the  end  of  the  year  it  could  not 
be  told  whether  the  proportion  of  coals  raised,  orthe  value  thereof 
to  be  rendered  to  the  lessor,  which  might  be  done  monthly,  would 
fall  short  of  or  exceed  the400Z.    But  if  that  be  a  yearly  reserva- 
tion, the  plaintiff  cannot  assign  as  a  breach  the  non-payment  of 
900Z.  for  a  period  including  a  fraction  of  a  year,  namely,   two 
years  and  three  months;  for  no  such  sum  could  li?ive  been  due  as- 

(a)  Harvey  v.   Reynold,  Latch.  2Q0.   and    Grirnuiood  v.  Barrit,  0  Term 
Rep.  460.  '  ■ 

claimed 
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1808.        claimed  by  the  plaintiff.    In  these  cases  there  can  be  no  appor- 

tionment  pro  rat&  of  the  entire  sum  covenanted  to  be  paid ;  ac- 

iwwrtsT      cording  to  Needier  v.  Guest  (a),  and  Rea  v.  Burnis  (6).  And  no 
Ken  YON.      remittitur  can  be  entered  for  the  excess;  for  that  can  only  be 
done  where  there  is  a  miscalculation  of  the  sum  claimed,  not 
where  the  demand  itself  is  unwarranted  by  the  covenant. 

Richardson,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborough,  C.  J.  As  to  the  first  objection,  the 
breach  is  first  well  assigned  in  the  negative,  that  the  defendant 
has  not  yielded  the  l-4th  of  the  coal,  f.c.  but  had  neglected  and 
refiised  so  to  do.  But  then  it  goes  on  to  state  that  on  a  certain 
day,  which  is  a  day  before  the  date  of  the  lease,  9001.  of  the  rent 
was  in  arrear.  That  date,  however,  is  quite  repugnant  and  im- 
possible, being  before  the  commencement  of  the  lease  by  which 
[  142  1  the  rent  was  reserved;  and  therefore  it  may  be  rejected  altogether 
as  surplusage.  And  that  may  well  be  done ;  for  if  the  allegation 
had  only  been  that  before  the  exhibiting  of  the  bill  two  years  and 
three  months'  rent  was  in  arrear,  that  would  havebeen  sufficient, 
at  least  on  general  demurrer,  without  stating  the  very  day  when 
that  rent  became  due.  I  admit  that  theobjection  would  hold  if  it 
were  necessary  in  this  case  that  some  certain  day  should  be  alleged 
when  the  rent  was  due ;  for  here  the  day  alleged  being  repugnant 
is  the  same  as  if  none  werealleged;  but  the  day  is  not  necessary 
to  be  alleged.  Then,  2dly,  it  is  objected  that  the  claim  of  900/. 
is  for  rent  for  two  years  and  three  months,  when  the  rent  is  re- 
served yearly.  That,  however,  must  depend  on  the  consti-uction 
of  the  covenant,  which,  though  it  speaks  of  an  annual  sum  of 
400i.  to  be  made  up  in  case  the  proportion  of  coal  reserved  should 
fall  short  of  that  sum;  yet  the  rent  is  to  be  rendered  monthly. 
Taking  it,  however,  to  be  a  yearly  rent,  the  access  for  the  three 
months  may  be  remitted,  and  judgment  given  for  the  residue. 

Le  Blanc,  J.  (c).  The  allegation  is  that  on  the  1st  of 
November,  1797>  900L  of  the  rent  reserved  for  two  years  and 
three  months,  at  the  rate  of  400^  a-year,  was  due,  which  day 
being  before  the  lease,  and  therefore  an  impossible  day  for  the 
rent  to  have  been  due,  it  must  be  rejected  on  general  demurrer. 
Then  even  if  the  rent  be  reserved  annually  and  not  monthly  as 
it  is  covenanted  to  be  rendered,  still  the  plaintiff's  claim  would 
be  sustainable  to  the  extent  of  800Z.  and  the  rest  may  be  re- 
mitted. 
[  143  ]  Baylby,  J.    The    day  alleged  is  clearly  an  impossible  day, 

and  therefore  must  be  rejected.    And  though  the  rent  wqre  pay- 

(a)  Alleyn,  9.  (b)  2  Lev.  184.  (c^  Gro$e,  J.  was  absent. 

able 
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&h\e  yearly,  the  plaintiff  would  still  be  entitled  to  enter  his  judg^        1808. 
niertt  for  800/.,  remitting  the  other  100/.,  for  which  the  case  of     ^     ~ 
Jncledon  v.  Crips  (a)  is  an  authority  m  point.     Uut  here  the        against 
i)laintiff  had  his  election  to  take  his  rent  either  in  coals  or  in      Kekyon» 
hioney,  and  the  value  in  money  was  at  all  events  to  be  made 
up  400/.  a-year,  and  to  be  rendered  monthly.     If  the  plaintiff 
liad  taken  his  pix>portion  of  coalsj  monthly,  it  would  not  have 
been  ascertained  till  the  end  of  the  year  whether  he  was  to  re- 
ceive any  thing  or  how  much  in  money :  but  having  made  his 
election  to  receive  his  whole  rent  in  moneyj  and  that  bein^  at 
all  events  to  be  made  up  400/.  a-year^  and  the  rent  being  made 
payable  monthly,  I  think  that  his  claim  is  good  to  the  extent 
of  the  900/.  claimed. 

Judgment  for  the  Plaintiff* 

<«)  2  Ld.  Ray.  814.  aud  Salk.  658. 


Heid  agamst  Darby.  Monday^ 

•    Julif  dh. 

r •144  1 

TROVER  for  the  ship  Gldmorgdn.    At  the  trial  at  Guildhall  The  vice-Ad- 
a  special  case  was  reserved,  stating  that  the  plaintiff,  being  miraltyCourts 
the  sole  owner  of  the  Glamorgan,  belonging  to  the  port  of  Lon-  ^o  authority, 
don,  and  duly  fegisteiied  thereon*  the  8th  of  December  1803,  sent  "pon  the  mere 
her  in  the  spring;  of  1805  on  a  voyage  from  London  to  Antigua  captain  of  a  ^ 
und  back  again,  under  the  command  of  Capt.  Shelly.     The  ship  ship  bound  on 
delivered  her  outward  cargo  at  Antigua,  and  took  in  her  home-  voyaee""© 
"Ward  cargo,  aud  arrived  at  Tortola  to  join  conVoy  for  England j  decree  the  said 
on  the  16th  of  November  1805.    On  her  arrival  at  Tortola,  being  rlpo^ed^ulSii 
leaky,  the  master  applied  to  the  Vice-Ad  niralty  Court  thei*e  foi'  survey  to  be 
a  survey,  when  certain  proceedings  were  had,  which  were  stated  repa^raWe  so*^ 
at  length  in  the  case.     1 .  The  petition  for  a  survey,  dated  1 8th  of  as  to  carry  the 

November  1805,  and  exhibited  by  a  proctor  on  behalf  of  th6  cargo  to  its 

'  ^        *■  place  or  desti* 

nation  but  at 
an  expence  exceeding  the  value  of  the  ship  wheh  repaired.  Nor  does  it  appeal-  that  the  master 
has  any  original  autliority  to  sell  the  ship  under  such  circumstances,  and  to  put  an  end  to  the 
adventure  by  such  discretionary  act  of  his  own,  wlicn  he  might  ill  fact  have  fepaired  the  ship 
and  continued  the  voyage.  But  supposing  \\t.  has  such  authority  exercised  bona  fide  in  a  case 
of  necessity,  still  the  v«;ssel  subsisting  as  such,  and  capable  of  being  used  for  the  purposes  ol' 
navigation,  and  so  used  in  fact  after  some  repair  on  the  spot,  can  only  be  conveyed  by  the 
captain  in  the  form  prescribed  by  the  register  acts :  and  the  requisites  of  those  acts  no6 
having  been  complied  with,  the  sale  in  question  was  held  to  transfer  no  property  to  th« 
Vendee. 

Vol,  X.  H  master, 


144  CASES  IN  TRINITY  TERM 

1808.        master,  and  intituled,   "  Tortola — Instance  Court — ^The   ship 
1  "  Glamorgan — J,  Shelly ^  Master — In  the  matter  of  the  survey  of 

against  "  ^^^  ^'"P  Glamorgan,  J.  Shelly,  Master,  put  into  this  port  in 
Darby.  «  distress."  In  this  the  leaky  and  dangerous  condition  of  the 
ship  before  her  arrival  at  Tortola  was  statied  (and  verified  on  the 
oath  of  the  master) :  "  and  that  the  master  was  desirous  of  having 
**  a  regular  siwvey  held  on  the  said  ship ;  Wherefore  the  said 
"  proctor  prayed,  and  the  Judge  at  his  petition  decreed,  the 
"  usual  writ  of  survey  to  issue,  directed  to  "  certain  persons  by 
name,  merchants  and  ship-masters.  2.  The  commission  or  writ 
of  survey,  of  the  same  date,  issued  thereon  to  the  persons  named, 
authorizing  them  to  view  the  state  and  condition  of  the  ship,  and 
to  report  thereon  to  the  Court,  and  particularly  whether  the  ship 
were  sea-worthy  or  not;  and  if  she  could  be  properly  repaired  in 
Tortola,  so  as  to  render  her  sea-worthy :  and  this  return  was  to  be 
made  on  oath.  3.  Several  reports,  returned  on  oath  by  the  dif- 
ferent persons  authorized,  which  in  substance  declared  the  ship 
to  be  totally  unfit,  in  her  then  state,  to  proceed  with  her  cargo, 
and  that  the  expence  of  repairing  her  at  Tortola  would  be  more 
{  145  ]  than  her  value  when  repaired.  These  returns  were  dated  20th  of 
November  and  2d  and  5th  oi  December  1805.  4.  The  decree  of 
the  Court,  dated  5th  of  December  1805.  "  The  Judge,  having 
"  heard  tlte  said  proofs  read,  pronounced  that  it  appeared  to 
■*  "  him  that  the  said  ship  is  totally  unfit  to  proceed  with  her 

"  cargo  to  London,  her  port  of  destination,  and  that  the  repairs 
^'  of  the  said  ship  in  this  port  (Tortola)  would  amount  to  more 
**  than  hervalue  when  such  repairs  should  have  been  completed." 
5.  The  act  to  lead  commission  of  sale,  dated  16th  of  December 
1805,  which,  after  noticing  the  returns  made  as  above,  stated, 
"  that  for  the  benefit  of  those  concerned  the  master  was  desirous 
of  selling  the  isaid  ship  and  her  cargo  in  this  port  (Tortola),  and 
that  he  wished  to  obtain  a  commission  directed  to  the  marshal  of 
the  V.  A.  Court  for  that  purpose :  Wherefore  the  Judge,  at  his 
petition,  decreed  a  commission,  &c.  to  sell  and  dispose  of  the 
.  said  ship  and  cargo  for  the  benefit  of  those  concerned."    Then 

followed,  6.  The  commission  of  sale,  dated  16th  of  December 
1805,  stating  the  previous  proceedings,  and  "  that  for  the  bene- 
fit of  those  concerned  the  master  was  desirous  of  selling  the 
said  ship  and  cargo,"  &c.  and  to  obtain  a  commission  for  that 
purpose:  wherefore  the  Judge  decreed  a  commission,  &c.  and 
authorized  and  commanded  the  marshal  to  expose  to  sale  and  sell 
the  ship  and  cargo  to  the  best  bidder,  and  to  "  pay  the  produce- 
"  money  arising  from  such  sale  to  the  said  J,  Shelly,  on  behalf 

of 


IN  THE  FbRTY-fiir.HTn  Year  OF  GEORGE  III.  14^ 

'^  of  the  persons  entitled  thereto,  first  deducting  thereout  the  ex-        1808. 

"  pences  of  the  said  survey  and  sale;"  and  to  transmit  an  account      ■ - 

of  the  sale  to  the  Judge.  The  case  then  stated  that  under  this  against 
sentence  the  ship  was  sold  by  the  marshal  of  that  Court  to  the  Darby. 
defendant  for  885 ^  currency,  which  was  received  by  Shelly,  the 
master,  pursuant  to  the  order,  who  has  paid  no  part  of  it  to  the  [  146  ] 
plaintiff,  claiming  to  have  an  account  against  him;  and  posses- 
sion of  the  ship  was  delivered  by  the  marshal  to  the  defendant. 
The  defendant,  oa  the  25th  of  January  1806,  procured  the  ship 
to  be  registered  de  novo  at  Tortol^,  and  obtained  a  certificate 
thereof;  in  which  it  was  stated  that  he  was  the  sole  owner  of  the 
ship  Glamorgan,  of  Tortola,  and  that  the  ship  was  built  at  Neath, 
in  the  port  of  Swansey,  in  1789,  as  appeared  by  certificate  of 
registry,  No.  433,  of  the  8th  December  1803,  which  was  "  de- 
livered up  and  cancelled,  on  account  of  the  said  vessel  hav- 
ing put  into  this  port  (Tortola)  in  distress,  and  having  been 
condemned  as  unfit  to  proceed  on  her  voyage,  and  been  sold  for 
the  benefit  of  the  under- writers  or  others  concerned."  Stating 
further  the  built  of  the  ship,  &c.  The  defendant,  after  obtain- 
ing such  certificate  at  Tortola^  sent  the  ship  to  Nevis,  where  she 
arrived  on  the  2d  of  February  1806,  and  where  he  procured  her 
to  be  again  registered  de  novo,  and  obtained  another  certificate, 
dated  13th  of  February  1806,  in  which  it  was  stated  that  he  was 
the  sole  owner  of  the  ship  Glamorgan,  of  Nevis,  and  that  the 
said  ship  was  built  at  Neath,  in  the  port  of  Swansey,  in  1789,  as 
appeared  by  certificate  of  registry,  granted  at  Tortola  the  25th 
of  January  last,  and  now  given  up  and  cancelled  on  account 
of  the  aforesaid  owner  becoming  a  resident  of  this  said  island. 
The  defendant  afterwards  sent  the  ship  from  Nevis  to  Grenada, 
and  from  thence  with  a  cargo  of  sugar  and  rum  to  London,where 
she  arrived  in  July  1806,  and  delivered  it  in  good  condition. 
On  the  4th  o(  August  1806  the  plaintiff  demanded  the  ship  of  the 
defendant,  which  he  refused  to  deliver  up.  The  collectors  of 
the  customs  at  Tortola  and  Nevis  transmitted  copies  of  their  [  147  ] 
respective  certificates  to  the  collector  at  the  port  of  London,  who 
caused  the  following  memorandum  to  be  made  in  the  book  of 
registiy  at  London.  "  Condemned  at  Tortola  and  registered  de 
novo,  25th  January  1806."  The  original  London  certificate  of 
registry  has  not  been  transmitted.  No  bill  of  sale,  reciting  any 
certificate  of  registry  of  the  ship,  has  been  made  to  the  defendant; 
nor  has  any  copy  of  any  such  bill  been  delivered  to  the  person 
authorized  to  make  registry  and  grant  certificates  of  registry 
at  the  port  of  London;  nor  any  indorsement  of  or  relating  to  the 

H  2  transfer 
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1808.        transfer  of  property  in  the  ship  to  the  defendant  been  made  oil 
——^      any  certificate  of  registry  of  the  ship;  nor  any  copy  of  any  such 
against        indorsement  been  delivered  to  the  person  authorized  to  make 
Dabby.       registry,  &c.  at  the  port  of  London;   nor  any  entry  been  in- 
dorsed on  the  oath  or  affidavit  upon  which  the  original  certifi- 
cate of  registry  was  obtained ;  nor  any  memorandum  made  in 
the  book  of  registi-y  at  the  port  of  London;  nor  any  notice  given 
to  the  commissioners  of  the  customs  in  England,  othei'wise  than 
before  mentioned.    The  question  for  the  Court  was,  "Whether 
the  plaintiff" were  entitled  to  recover  the  value  of  the  ship,  and 
any  and  what  special  damage  ?  If  the  plaintiff*  were  entitled  to 
recover,  a  verdict  was  to  be  entered  for  him,  and  the  damages 
were  to  be  ascertained  by  an  arbitrator.    If  the  plaintiff"  were 
not  entitled  to  recover,  a  nonsuit  was  to  be  entered.   This  case 
was  argued  in  Hilary  term  last  by 

Richardson  for  the  plaintiff",  who  contended  that  the  master 
had  no  general  authority,  as  such,  to  sell  the  ship,  and  could 
derive  none  from  a  voluntary  proceeding,  instituted  by  himself 
for  that  purpose  in  the  Vice-Admiralty  Court:  but  that  if  he  had 
in  himselt^  or  could  derive  fi"om  that  Court,  any  such  power, 
[  148  J  the  property  could  only  be  transferred  according  to  the  forms 
of  the  registry  acts.  1st,  The  master  is  considered  as  the  agent 
for  his  owners  for  many  purposes :  he  may  hire  marinei's,  pro- 
cure necessaries  for  the  ship  and  crew,  and  in  case  of  necessity 
may  hypothecate  the  ship  in  a  foreign  port;  but  he  cannot  sell 
the  ship  itself.  His  authority  is  to  use  and  employ  the  ship;  but 
it  is  contrary  to  the  nature  of  such  an  authority  to  sell  what  he  is 
to  employ.  It  was  so  held  in  Tremenhei-e  v.  Tresillian  (a), 
which  was  a  case  of  strong  necessity  for  the  sale  by  the  master 
abroad,  if  any  thing  could  justify  it ;  but  Hale  C.  B.  was  of 
opinion  that  the  master,  without  the  owners,  could  not  sell  the 
ship.  The  same  general  doctrine  as  laid  down  by  Lord  Ellenbo- 
Tough  in  Hayman  v.  Molton  and  Others  (h)  ;  though  he  was  in- 
clined to  admit  that  in  cases  of  extreme  necessity  (c),  where  a 
ship  abroad  had  received  irremediable  injury,  the  captain  might 

(a)  1  Sid.  453.  and  3  Keh.  91.  S.  C,  whJcli  cites  Bridgmans,  case, 
Hob.  11. 

(b)  6  JEs/>.  JV.  P.  Cas.  Ory. 

(c)  In  Jenkins'  Rep.  1G5.,  which  was  mejitioned  by  Lord  FJleuhoroutth 
upon  this  occasion,  the  reporter  says, — "  Obscrv.  Nota  that  the  master  of  a 
ship,  in  case  of  danger  and  extremity,  may  cast  the  goods  into  the  sea,  and 
in  some  cases  sell  the  ship,  although  it  does  not  belong  to  him,  as  in  case  of 
funiine/'  &c. 

have 
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have  such  a  power.    There,  however,  the  juiy  found  for  the        1808. 
owner  on  the  ground  of  a  fraudulent  sale.  At  any  rate,  however. 


this  was  not  a  case  of  necessity,  in  the  true  sense  of  the  word,  a  aeainst 
necessity  Avhich  supersedes  all  discretion ;  it  was  rather  a  case  of  Darby. 
supposed  expediency;  in  which,  as  it  turned  out,  the  master  was  , 

mistaken ;  for  the  ship  was  actually  repaired,  and  proceeded  on 
a  voyage  out  and  home.  The  true  line  is,  that  while  the  subject- 
matter,  which  he  is  entrusted  to  navigate,  continues  as  a  ship, 
and  capable  of  navigation,  with  such  repair  as  is  to  be  had,  he 
cannot  sell  it ;  he  can  only  sell  the  materials  when  it  is  broken  up  [  149  ] 
or  become  a  mere  wreck.  2dly,  Supposing  the  master  had  the 
power  of  sale  under  these  circumstances,  he  can  only  transfer  the 
property  by  observing  the  requisites  of  the  register  acts  (a),  all 
of  which  may  be  complied  with,  as  well  in  the  case  of  a  sale  by 
the  master,  as  by  the  owner.  The  master  can  only  sell,  if  at  all, 
as  agent  of  the  owner,  and  an  agent  must  always  convey  in  the 
same  form  as  his  principal  must  have  done.  The  15th  section  of 
the  stat.  34  Geo.  3.  c.  68.  does  indeed  expressly  recognize  the 
sale  of  ships  by  agents.  And  this  is  not  contradicted  by  Bloxam 
V.  Hubbard  (b),  where  a  transfer  of  property  by  operation  of  law, 
such  as  from  commissions  of  bankrupt  to  the  assignees,  was  held 
not  to  be  within  the  acts.  3dly,  The  Vice-Admiralty  Ck)urt  '  . 
could  give  no  more  authority  to  the  master  to  sell  the  ship  than 
he  had  before.  That  Court  proceeds  in  rem,  to  give  effect  to 
claims  by  adverse  parties  against  the  body  of  the  ship ;  as  upon 
hypothecation  and  bottomry  bonds ;  in  suits  where  the  promo- 
vent  claims  property  in  the  ship ;  in  suits  for  mariners'  wages;  in 
certain  cases  of  torts,  as  where  there  has  been  a  collision  between 
two  ships,  one  of  which  has  been  injured,  and  compensation  is 
sought  out  of  the  other;  and  in  cases  of  salvage,  &c.:  but  there 
is  no  trace  in  the  books  on  this  subject  of  a  suit  upon  a  survey  of 
the  ship  to  see  whether  or  not  she  be  sea-worthy.  Neither  do  the 
commissions  to  theV.  A.  Courts  contain  any  such  power,  though 
they  have  large  and  general  words  as  to  suits  :  but  all  suits  in  [  1^^  ) 
those  courts  are  between  different  parties,  and  there  is  no  in- 
stance of  an  ex  parte  proceeding.  And  he  referred  to  Clarke's 
Praxis  Curice  Admiralitatis,  which  states  the  modes  of  proceed- 
ing, divided  into  proceedings  in  personam  £f  in  rem;  particu- 
larly tit.  1  and  28.;  Dr.  Brown's  Treatise  on  the  Civil  and 
Admiralty  Laws,  ch,9.  p.  396.  &c. 

(«)  The  cases  referred  to  were  Moxs  v.  Chanwck,  2  East,  399.  Heath  v. 
Hubbard,  4  East,  110.  Bloxam  v.  Hubbard,  5  East,  407.  and  Hai/tcr  v. 
Jackson,  8  East,  511. 

(t)  5  East,  407. 

Scarlettf 
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1808.  Scarletty  contrft.    The  question  is  whether  when  a  master  of  a 

sliip  on  a  distant  voyage,  exercising  an  honest  judgment,  believes 

asaimt        ^^^  ^^^P  ^^  ^^  absolutely  incapable  of  completing  her  voyage,  he 
Darbv.       may  make  a  sale  of  her  on  account  of  his  owners,  so  as  to  bind 
them  ?    If  such  a  power  exist  at  all,  it  cannot  in  the  nature  of  it 
be  confined  to  such  cases  of  necessity  in  fact  as  supersede  all  dis- 
cretion.   Every  question  of  necessity  is  a  mixed  question  of  fact 
and  of  judgment:  the  subsequent  events  cannot  make  any  dif- 
ference :  but  the  consideration  must  be  the  same  as  if  the  pur- 
chaser had  been  obliged  to  break  up  the  ship  immediately.    In 
this  case  the  jury  have  concluded  the  question  of  necessity  by 
their  verdict.     As  a  general  rule,  it  may  be  admitted  that  the 
master  cannot  sell  (a),  though  he  may  hopothecate  the  ship  for 
repairs  and  necessaries  furnished  abroad :  but  that  rule  only  ap- 
plies so  far  as  to  negative  any  implied  authority  from  the  owner 
to  the  master  to  put  an  end  to  the  adventure  by  the  sale  of  the 
ship :  but  vhere  the  adventure  is  absolutely  put  an  end  to  by  the 
perils  of  the  sea  or  the  like,  there  is  no  rule  of  law  to  prohibit  the 
master  from  acting  according  to  the  best  of  his  judgment  for  the 
benefit  of  his  owner  by  selling  the  ship.     In  the  case  of  Tlie 
Betty  Cathcart  (bj,  which  was  that  of  a  British  ship,  sailing 
[  151  ]      without  a  register  from  circumstances  of  necessity  J  Sir  fVm.Scott 
said  that  the  revenue  and  navigation  laws  were  to  be  constiiied 
and  applied  with  great  exactness;  but  that  cases  of  unavoidable 
accident,  invincible  necessity,  or  the  like,  where  the  party  could 
not  act  otherwise  than  he  did,  or  had  acted  at  least  for  the  best, 
mustbe  considered  in  thatsystemof  laws  just  as  in  other  systems ; 
and  that  lawsthat  would  not  admit  of  an  equitable  construction  to 
be  applied  to  the  unavoidable  misfortunes  or  necessities  of  men, 
or  to  the  exercise  of  a  fair  discretion  under  difficulties,  could  not 
be  laws  framed  for  human  societies.    And  there  he  decreed  the 
vessel  not  to  be  forfeited.  So  in  the  case  of  the  Gratitudine  (c)  it 
was  admitted  that,  generally  speaking,  the  master  had  no  autho- 
rity over  the  cargo  for  the  purposes  of  sale,  but  only  for  safe  cus- 
tody and  conveyance  j  and  yet,  said  the  same  learned  Judge,  in 
cases  of  instant,  unforeseen,  and  unprovided  necessity,  the  cha- 
racter of  agent  and  supercargo  is  forced  ui)on  him,  not  by  the 
appointment  of  the  owner,  but  by  the  general  policy  of  the  law, 
to  protect  the  property.    And  he  instanced  the  throwing  over- 
board part  of  the  cargo  at  sea,  in  imminent  danger,  to  preserve 
the  remainder ;  and  the  case  of  ransom.  That  there  were  other 

(a)  Johnson  v,  Sliippen,  2  Ld.  Ray.  984.  (/»)  1  Rob,  Adm.  Rep.  221. 

I  (c)  6  Rob.  A.  R.  'UO.  asr.  259,  260. 

cases 
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cases  where  the  master  had  the  same  authority  forced  upon  him  in        1808. 

port  J  as  if  the  ship  were  driven  into  port  with  a  perishable  cargo, 

and  unable,  or  wanting  repairs  to  enable  her,  to  proceed  in  time.        against 
In  that  case,  said  he,  he  must  exercise  his  judgment,  whether  to       Darby. 
transship  or  sell  the  cargo  j  and  even  though  he  had  the  means  of 
transshipping,  he  may  act  for  the  best  indecidingto  sell.  Butif  he 
acted  unwisely  in  that  decision,  still  the  foreign  purchaser  would      L  ^♦'^  J 
be  safe  under  his  acts.  And  there  it  ^vas  held  that  he  might  in  a 
case  of  distress  hypothecate  the  cargo  for  repairs  of  the  ship.  Sir 
Wm.  Scott f  in  the  same  case,  adverted  to  the  practice  in  question, 
of  applying  to  the  V.  A.  Courts  in  the  JVest  Indies  for  leave  to 
empower  the  master  to  sell :  and  though  he  says  it  has  been  a 
matter  of  complaint  that  this  power  was  sometimes  abused,  yet 
he  admits  its  existence  in  cases  of  real  necessity.     "  Necessity,"  n 

he  says,  in  another  part  (a)  "  creates  law ;  it  supersedes  rules ; 
and  whatever  is  reasonable  and  just  in  such  cases  is  likewise 
legal."  In  the  case  of  a  ship  cast  on  shore,  if  any  thing  escaped 
alive,  the  property  saved  was  not  to  be  considered  as  wreck,  but 
by  Stat,  of  Westm.  1.  c.  4.  was  to  be  preserved  by  the  sheriff,  &c.  a 
year  and  a  day  for  the  benefit  of  the  owners.  Yet,  says  Lord 
Cofce(6),  in  his  comment  on  it,  if  the  goods  be  perishable,  of  neces- 
sity, (which  is  excepted  out  of  the  law)  the  sheriff  may  sell  such 
goods  within  the  year.  It  is  the  common  practice  of  merchants, 
for  the  captain  to  make  what  salvage  he  can  of  the  goods,  as  well 
as  of  the  ship,  in  all  cases  of  danger  and  distress;  and  this  is  re- 
cognized in  the  form  of  marine  policies.  [Lawrence  J.  It  was 
held  in  Milles  v.  Fletcher  (c),  that  where  the  ship  was  captured 
and  recaptured,  but  the  voyage  was  lost,  and  the  captain  acting 
for  the  best  had  sold  the  ship  and  cargo,  the  owner  might  recover 
against  the  underwriters  for  a  total  loss.}  What  is  the  master  to 
do  in  such  cases,  if  he  have  no  power  to  sell?  he  must  either  suf- 
fer the  vessel  to  perish,  or  it  must  be  preserve<l  at  an  expence 
greater  than  its  value.  2dly,  If  the  master  have  such  a  power,  r  J53  i 
this  is  not  a  case  within  the  register  acts.  All  the  requisites  of 
those  acts  could  not  have  been  complied  with;  which  shews  that 
none  of  them  were  meant  to  apply  to  the  case  of  a  sale  under  a 
power  given  by  law,  and  not  by  the  act  of  the  party ;  and  that 
Avas  the  distinction  on  which  Bloxam  v.  Hubbard  {d)  was  decided. 
The  I6th  section  of  the  stat.  24  Geo.  3.  c.  68.,  which  comes 
nearest  to  the  present  case,  namely,  where  the  owner  is  at  home, 

(a)  3  Rob.  A.  R.  266.  (b)  2  Inst.  168. 

(c)  Dougl.  230,  (d)  5  East.  407. 

and 
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1808.        ami  the  ship  is  sold  abroad,  only  applies,  however,  to  the  case  of 
•""       '      voluntary  transfers  of  ships;  and  not  to  cases  where  the  owner 
a^aimt       ceases  to  have  any  interest  in  the  subject-matter  as  a  ship,  and 
Darby.       only  sells  it  as  a  wrecks  or  the  materials  of  a  ship.    The  registry 
acts  certainly  would  not  apply  to  the  case  of  hypothecation,  and 
by  the  same  rule  not  to  a  sale  by  the  like  necessity.     [Laitrence 
J.    A  ship  may  be  worth  repairing  to  a  person  on  the  spot, 
though  not  so  to  the  owner  in  England.    Lord  Ellenborough 
C.  J.    It  is  not  found  that  the  ship  was  not  navigable,  but  only 
that  she  was  not  capable  of  being  navigated  home  with  her  then 
cargo.    Le  Blanc  J.    While  the  subject-matter  is  in  the  form  of 
a  ship,  though  wanting  repairs,  which,  perhaps,  it  might  not  be 
worth  the  owner's  while  to  make,  would  not  the  provisions  of  the 
register  acts  continue  to  apply  to  it,  if  it  were  in  a  British  port  ? 
Lord  Ellenborough.     Must  we  not  consider  under  the  register 
acts,  whether  the  vessel  were  sold  as  a  ship,  capable  of  repair,  or 
as  a  mere  wreck  ?]     3dly,  as  to  the  jurisdiction  of  the  V.  A. 
Courts  to  order  sales  in  such  cases ;  it  has  been  frequently  eKer- 
cised  of  late  years,  though  there  is  no  express  adjudication  upon 
the  point.    The  words,  however,  of  their  commission  are  very 
I  154  ]      large  and  general,  extending  to  all  suits,  &c.  to  all  cases  of 
wreck  and  derelict.     If,  then,  the  captain  could  not  sell,  and 
did  not  think  it  was  worth  while  to  repair,  he  must  abandon  the 
ship ;  and  then  it  is  clear  that  the  Admiralty  Court  would  have 
jurisdiction.  This  consideration  forms  somecheclc  on  the  abuse 
of  the  power;  for  the  master  must  submit  in  the  first  instance  a 
case  to  that  court,  in  which  he  would  be  obliged  to  abandon  the 
ship,  if  he  were  not  empowered  to  sell  it.     [Lord  Ellcuborough. 
How  can  this  be  considered  as  a  derelict  on  the  high  seas,  which 
was  in  port  and  under  the  captain's  control  all  the  time?]     Sir 
fVm.  Scott,  in  the  case  of  the  Gratitudine,  seems  to  recognize  the 
practice  as  exercised  under  the  Admiralty  jurisdiction.    At  any 
rate  the  defendant  is  entitled  to  be  considered  as  the  salvor  of 
the  ship  in  this  case;  the  master  having  abandoned  her,  and 
the  defendant  having  brought  her  honie  in  safety  j  and  there- 
fore the  plaintiff' cannot  maintain  trover,  without  a  tender  of 
the  salvage.  [Lord  Elleriborough  C.J.    If  the  sale  by  the  master 
were  a  tortious  act,  the  defendant  cannot  thereby  acquire  a 
lien  on  the  ship.]     No  tort  was  nieditated  by  the  master,  and 
there  is  no  privity  between  him  an,d  the  defendant,  who  pur- 
chased under  the  sale  decreed  by  the  V.  Admiralty  Court. 

Richardsonf  in  reply,  maintained  that  the  sale  was  not  a  mat- 
^ev  of  strict  neccssitv,  supposing  that  to  be  sufficient,  as  in  the 

ca  • 
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case  of  a  wreck  ;  but  of  necessity  arising  out  of  discretion  and        1 808. 

judgment.    It  was  not  made,  because  the  captain  tliought  that 

?he  could  not  be  navigated  after  some  repair,  but  that  she  could        against 
not  be  beneficially  navigated.    It  was  his  judgment,  and  which       Darbt. 
niust  now  be  taken  to  have  been  his  bon^  fide  judgment,  upon  the 
expediency  of  a  sale.     But  the  thing  was  sold  as  a  ship  and  not  as      [  155  ] 
a  wreck  J  and  immediately  after,  she  was  registered  de  novo; 
which  shews  what  the  true  nature  of  the  transaction  was,  and 
brings  tlie  inquiiy  back  to  the  original  question,  Whether  the 
master  ( ould,  by  his  own  authority,  or  by  aid  of  the  V.  A.  Court, 
sell  the  ship,  because  he  thought  she  could  not  be  beneficially 
navigated  any  further :  and  if  so,  whether  the  property  M'ere  le- 
gally transferred,  without  complying  with  the  requisitions  of  the 
register  acts  ?    The  power  of  sale  in  the  captain  is  not  proved  by 
the  clause  in  sea  policies,  empowering  the  captain,  in  case  of 
misfortunes,  to  sue,  labour,  and  travail,  for  the  assured ;  for  that 
is  inserted  in  order  to  make  the  undei'writers  liable  for  expences 
incurred  in  so  doing.    And  as  to  Milles  v.  Fletcher,  the  sale  was 
ratified  by  the  owners,  and  being  bontl  fide,  it  was  held  to  bind 
the  underwriters.  The  register  acts  have  been  held  to  extend  to 
all  sales  of  British  ships  by  one  British  subject  to  another;  and 
niust  of  course  include  eveiy  sale  by  an  agent,  under  whatever 
circumstances.  Commissioners  of  bankrupt  are  not  agents  of  the 
bankrupt  in  any  sense  of  the  word;  but  the  property,  which  is 
vested  in  them  by  operation  of  law,  is  transferred  by  statutable 
authority,  Supposing  the  owner  went  with  his  ship,  but  was  not 
resident  abroad,  so  as  to  fall  within  the  precise  words  of  the  clause 
referred  to;  still  he  could  not  convey  without  complying  with  the 
requisite  forms  prescribed :  so  then  riiust  his  agent.    The  only 
difference  between  sales  abroad  and  at  home  is  that  in  the  for^ 
nier  case  the  party  has,  by  s.  I/.,  a  longer  time  allowed  to  com- 
plete the  registry  :  but  the  agent  cannot  have  a  greater  autho- 
rity than  his  principal.     In  considering  the  question  with  rela- 
tion to  the  register  acts,  the  Court  cannot  enter  into  any  consi-      [  i5G  J 
deration  of  the  motives  which  induced  the  sale  of  the  ship. 
And  as  to  the  defendant's  lien  for  salvage,  that  can  only  exist 
where  the  salvor  acts  for  the  benefit  of  the  owners,  and  not  on 
his  own  account,  as  here,     [Le  Blanc  J.     If  the  sale  be  not 
lawful,  the  defendant  has  converted  the  property  by  using  it 
for  his  own  benefit :  for  he  shipped  the  honieward  bound  cargo 
on  his  own  account,  and  brought  it  home.] 

Lord  Ellenborough  C.J.  then  stated  with  jiarticularity  the 
f everal  |)oints  arising  outof  the  CHse;  and  concluded  with  saying, 

that 
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1808.       that  as  some  of  them  were  of  great  and  general  importance  ta 

the  mercantile  world,  and  to  the  interests  of  the  country,  the 

^'■!^        Court  would  take  them  into  mature  consideration.    And  in 

against 

Darbv.      this  term  his  Lordship  delivered  the  opinion  of  the  Bench. 

After  stating  the  case — The  transfer  of  the  property  in  the  ship, 
upon  which  the  defendant  in  this  case  relies,  can  only  be  support- 
ed on  one  of  these  two  grounds,  First,  that  of  a  valid  sale  under 
the  decree  and  commissionof  the  Vice- Admiralty  Court  of  Tor- 
tola,  where  the  sale  took  place ;  or,  secondly,  on  the  ground  of 
an  authority,  either  express  or  implied,  derived  from  the  owner 
to  the  captain,  enabling  him  to  sell  the  ship  in  such  a  case  as  has 
occurred.  For  the  former,  viz.  that  of  a  valid  sale  under  the  de- 
cree and  commission  of  the  Vice- Admiralty  Court  of  Tortola  ; 
upon  the  fullest  inquiry  we  have  been  able  to  make,  we  find  no 
adequate  foundation  in  the  legitimate  powers  of  the  Admiralty 
Court.  No  instance  has  been  discovered  in  which  such  a  power 

[157  1  ^^^  been  exercised  in  the  Admiralty  Court,  at  home:  nor  can 
we  find  any  terms  in  the  Vice- Admiralty  commission,  or  any 
principle  upon  which  that  practice  can  be  sustained,  (which 
certainly,  however,  has  obtained  in  the  Vice-Admiralty  Courts 
abroad,)  of  decreeing,  upon  the  mere  petition  of  the  captain, 
the  sale  of  a  ship  reported  upon  survey  to  be  unseaworthy,  and 

»  not  repairable,  so  as  to  carry  the  cargo  to  the  place  of  its  des- 

tination, but  at  an  expence  exceeding  the  value  of  the  ship  when 
repaired.  And  in  respect  to  the  latter  ground ;  in  addition  to  the 
other  cases  cited  in  the  argument,  it  is  expressly  laid  down  by 
Lord  Holtf  in  Johnson  v.  Shippen,  2  Ld.  Ray.  084.,  that  the  mas- 
ter has  no  authority  to  sell  any  part  of  the  ship,  and  that  his  sale 
transfers  no  property;  but  that  he  may  hypothecate.  But  sup- 
posing that  it  could  be  fully  made  out  in  argument,  that  the 
captain  was  warranted  by  an  adequate  authority,  express  or 
implied,  from  his  owner  to  sell  the  ship,  in  the  case  of  a  neces- 
sity like  that  which  has  occurred;  still,  inasmuch  as  the  ship- 
specifically  subsists,  and  is  capable  of  being  used  as  such  for 
purposes  of  navigation,  and  has  in  fact  continued  to  be  so  usedj 
we  are  of  opinion  that  it  must  be  regarded  as  an  object  of  re- 
gistration, under  Lord  Liverpool's  act,  upon  any  transfer  there- 
of between  party  and  party :  and  that  the  forms  required  by  the 
registiy  acts  not  having  been  in  this  case  complied  with,  the 
transfer  in  question  is  on  that  account  void.  We  feel  ourselves, 
therefore,  in  a  case  where  the  sale  is  found  to  have  been  bona, 
fide,  and  made,  as  it  should  seem,  for  the  actual,  as  well  as  the 
intended  benefit,  at  the  time,  of  all  concerned,  reluctantly 

obliged 
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obliged  to  pronounce  it  invalid :  and  that  the  plaintiff,  the  ori-  1808. 

ginal  owner,  still  remains  such  for  the  purpose  of  this  action,  ~~ 

and  that  therefore  he  is  entitled  to  recover  in  this  action.  jem.  Brune 

Postea  to  the  Plaintiff.  t'g<iinst 

PlUDEAUX. 


Roe,  on  the  Demise  of  Prideaux  Brune,  Clerk,     Mondm/, 
against  Edmund  Prideaux  and  Others.  *^"j^  ^^''\  , 

IN  ejectment  for  lands  in  the  Parishes  of  Padstcnv,  little  Pe-  ^^  estate,  the 
therick,  and  St.  Issey,  in  the  county  of  Cornwall,  the  lessor  which  was  in 
of  the  plaintiff  laid  one  demise  on  the  1st  of  January  1802,  and  lease,eitherfor 
another  on  the  1st  of  January  1806:  and  at  the  trial  a  special  „ot  exceeding 
verdict  was  found,  setting  forth,  in  the  first  place,  indentures  of  21,  or  for  long- 
lease  and  release  of  the  1st  and  2d  of  January  17 18,  whereby  Jcarsdetenni- 
Edmund  Prideaux,  the  elder,  conveyed  to  trustees  his  manors  of  nable  on  Hves, 
Pad^tow  and  Hustyn,  in  Cornwall,  the  advowson  of  Padstow,  ^vlraltinai^ 
and  his  capital  messuage,  farm,  and  demesne  lands  called  Guar-  for  life  in  suc- 
dandria,  and  other  lands  specified,  to  certain  uses  therein  men-  re^'°"j^"^ 
tionedj  reserving  to  himself  a  power  of  revocation  (except  only  tail;  with 
as  to  the  life-estate  of  Susannah  his  wife),  and  to  limit  other  power  to  every 

t6iid,TiL  lor  I116 

uses.    Then  by  lease  and  release  of  the  15th  and  16th  of  March  «who  should 

1726,  made  after  the  death  of  his  wife,  Edmund  Prideaux,  the  "be  entitled  to 
,,  -      ,  .  ,         '  /.,,.,  ''the  freehold 

elder,  conveyed  other  premises  to  the  trustees,  for  the  like  uses,  "of  the  pre- 

and  with  the  like  power  of  re  vocation,  *Then,  by  indentures  of  "m'sesorany 
the  18th  and  19th  of  Octobei'  1728,  E.  Prideaux,  the  elder,  re-  «^hen  he*^**  * 

"  should  be  in 
"  the  actual  possession  of  the  same,  or  any  part  thereof,  from  time  to  time,  by  indenture  to 
'*  make  leases  of  all  or  any  part  or  parts  of  the  demesne  lands,  whereof  he  should  be  in  the 
"  actual  possession  as  afwresaid,  for  any  term  or  number  of  years  not  exceeding  2 1  years,  or 
"  for  the  life  or  lives  of  any  1,  2,  or  3  person  or  persons :  so  as  no  greater  estate  than  for  3 
"  lives  beat  any  one  time  in  being  in  any  part  of  the  premises;  and  so  as  the  ancient  yearly 
"  rent,  &c.  be  reserved."  Held,  1st,  that  the  power  only  authorized  either  a  chattel  lease 
not  exceeding  2 1  years,  or  a  freehold  lease  not  exceeding  3  lives ;  and  that  a  lease  by  tenant 
for  life  for  99  years  determinable  on  lives,  as  it  might  exceed  21  years,  was  void  at  law,  and 
was  not  even  good  pro  tanto  for  the  21  years. 

But,  the  special  verdict  finding  that  the  tenant  in  tail  had  received  the  rent  resented  by 
such  lease  accruing  after  the  death  of  the  tenant  for  life  who  made  it,  and  who  had  not  given 
any  notice  to  quit :  held,  2dly,  that  the  receipt  of  rent  was  evidence  of  a  tenancy,  the  parti- 
cular description  of  which  it  was  for  the  jury  to  decide  upon ;  and  for  the  defect  of  the  spe- 
cial verdict  in  this  respect  a  venire  de  novo  was  awarded.  But  the  Court  intimated  that 
under  the  circumstances  of  the  case,  and  the  disparity  of  the  rent  reserved,  being  4l.  2s., 
while  the  rack-rent  value  was  601.  a-year;  (though  one  of  the  lessees  had  been  presented  by 
the  homage  as  tenant  after  the  death  of  the  tenant  for  life,  and  admitted  by  the  lord's 
steward ;  and  the  4/.  2s.  reserved  was  more  than  the  ancient  rent;)  a  jury  would  be  strongly 
advised  to  decide  against  a  tenancy  from  y«ar  to  year, 

[  *169  ]  vokcd 
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voked  the  former  uses,  and  in  consideration  of  love  and  affection 
for  his  relation,  Edmund  Prideavaif  the  younger,  and  for  settling 
and  continuing  the  estates  in  the  name,  blood,  and  family  of  the 
PrideauxeSy  he  limited  the  same  to  the  trustees  and  their  heirs, 
as  to  all  the  said  manors  and  lands,  &c.  except  Guardandria,  to 
the  use  of  himself  for  life;  and  as  to  Guardandria,  to  the  use  of 
E.  P.  the  younger,  for  life;  remainder  to  the  use  of  himself  for 
life ;  remainder,  as  to  all  the  manors  and  lands,  to  the  use  of 
E.  P.  the  younger,  for  life;  remainder  to  Humphrey,  the  eldest 
son  of  E.  P.  the  younger,  for  life ;  with  remainder  to  his  first 
and  other  sons  in  tail  ?nale  in  strict  settlement;  with  like  remain- 
ders to  the  second  and  other  sons  of  E.  P.  the  younger.  Next 
followed  a  jointuring  power  to  be  exercised  by  Humphrey  and 
the  other  sons  of  E.  P.  the  younger,  as  they  should  respectively 
be  seised  of  any  of  (he  said  estates,  except  Guardandria.  Th^n 
came  the  leasing  power,  on  which  the  question  turned.  "  Pro- 
"  vided  also  that  it  shall  and  may  be  lawful  for  the  said  E.  P, 
"  the  elder  and  E.  P.  the  younger,  and  for  Humphrey  Pri- 
"  deaux,  (and  the  other  sons,  naming  them,  oiE.  P.  the  younger) 
"  and  for  all  and  ev^ry  ©.the^  person  qpd  persons,  who  by  vir- 
"  tue  of  the  limitations  aforesaid  shall  be  entitled  to  the  free- 
"  hold  of  the  premises,  or  amy  part  thereof,  when  and  as.he  and 
"  they  shall  be  in  the  actual  possession  of  the  same,  or  any  part 
■  *  thereof,  by  virtue  of  the  limitations  hereinbefore  contained, 
"  or  any  of  them,  from  time  to  time,  by  indenture  made  under 
**  his  or  their  hand  and  seal,  hands  and  seals,  to  make  grants, 
^<  leases,  or  demises,  of  or  for  all  or  any  part  or  parts  of  the  de- 
"  mesne  lands,  whereof  he  or  they  shall  be  in  the  actual  posses- 
**  sionas  aforesaid,  for  any  term  or  number  of  years,  not  exceed- 
"  ing  one-and-twenty  years,  or  for  the  life  or  lives  of  any  one, 
**  two,  or  three  person  or  persons ;  so  as  no  greater  estate  than 
"  for  three  lives  be  at  any  one  time  in  being  in  any  part  of  the 
"  premises ;  and  so  as  the  ancient  yearly  rent,  or  a  proportion - 
^*  able  part  thereof,  be  reserved."  The  special  verdict  then 
stated  thede?iths  of  Edmund  PrideauXj  the  elder,  on  the  1st  of 
December  1738,  and  of  Edmund  Prideaux,  the  younger,  on  the 
lOth  of  t/une  1745,  and  the  seisin  of  Humphrey  for  life :  That 
Humphrey  had  issue  the  lessor  of  the  plaintiff,  his  eldest  son, 
and  also  Humphrey,  Mary,  Edmund,  Neville  Richard,  Nichola^s, 
William,  and  Thomas,  his  other  children.  It  then  set  out  four 
several  leases  granted  by  Humphrey  Prideaux,  the  tenant  for 
life,  and  father  of  the  lessor  of  the  plaintiff,  for  the  benefit  of 
his  younger  children,  under  which  the  defendants,  som^  of  his 

younger 
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younger  children,  claimed  j  the  validity  of  which  leases  under        1808. 
the  power  were  now  questioned.     By  the  first  of  these,  dated  ~^ 

13th  of  January  1792,  Humphrey,  the  father,  for  the  advancement    aem.  Brun  e 
of  his  son  Edmund,  demised  to  T.  Prater  certain  of  the  lands  in        against 
settlement,  reserving  timber,  mmes,  and  stone  quarries,  &c.  tor 
the  term  of  99  years,  if  Edmund  and  Mary  Prideaux,  his  son  and 
daughter,  or  either  of  them,  should  so  long  live ;  the  said  term 
to  commence  from  and  immediately  after  the  death  o/Wm.  Ball, 
or  the  surrender,  forfeiture,  or  other  sooner  determination  of  a 
former  estate  in  the  said  premises  then  determinable  on  his  death; 
in  trust  for  the  use  of  Humphrey,  the  father,  for  life,  and  then 
for  Edmundj  his  son ;  reserving  an  annual  rent  of  4Z.  2s.  clear 
of  all  rates,  taxes,  and  reprizes,  and  bl.  in  lieu  of  a  heriot,  upon 
the  respective  deaths  of  Edmund  and  Mary  Prideaux,  after  the      [  161  ] 
commencement  of  the  term.    The  jurors  then  found  that  E. 
Prideauw,  named  in  that  lease,  is  yet  living  j  that  the  rent 
thereby  reserved  is  more  than  the  ancient  yearly  rent  (a)  of  the 
demised  premises  j  and  that  at  the  time  of  granting  the  lease 
Wm.Ball  was  possessed  of  the  same  premises  for  the  residue  of 
a  term  of  99  years,  determinable  on  the  deaths  of  the  said  Wm. 
Ball  and  two  others,  which  two  others  were  then  dead,  under  a 
former  lease,  dated  2d  of  November  1739,  purporting,  in  the 
body  of  it,  to  be  made  between  the  first  named  Edmund  Pri- 
deaux, the  younger.  Sir  John  Molesworth  Bart,  and  F.  Gregor 
Esq.  of  the  one  part,  and  Christopher  Ball  of  the  other  part ; 
but  in  fact  executed  by  Sir  J.  M.  and  F.  G.  (there  recited  to  be 
the  attorneys  of  E.  P.  the  younger,)  in  their  own  names  only ; 
without  naming  the  said  E.  Prideaux  in  the  execution.    That 
Wm.  Ball,  the  survivor  of  the  lives  therein  named,  died  on  the 
25  th  of  April  1803;  and  that  the  premises  thereby  demised  are 
now  worth  60l.  a-year,  allowing  rough  timber,  to    be  let  at 
rack-rent.    The  special  verdict  then  set  out  three  other  simi- 
lar leases  from  Humphrey  Prideaux,  two  of  them  dated  the  13th 
of  January,  and  the  other  on  the  18th  of  June  1792,  for  the  ad- 
vancement of  others  of  his  younger  children ;  whereby  he  de- 
mised the  residue  of  the  premises  for  which  this  ejectment  was 
brought,  for  99  years,  determinable  on  two  lives ;  two  of  the 
terms  to  commence  upon  the  death  of  one  Elizabeth  Millett,  and 
the  other  on  the  death  of  one  Samuel  Trebilcock,  or  the  surren- 
der, forfeiture,  or  other  sooner  determination  of  a  former  estate 
in  the  same  premises ;  which  appeared  to  have  been  granted      [  162  ] 


(a)  The  ancient  rent  was  in  fact  only  ll.  19s,  6d. 


m 
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1808.       in  a  similar  manner  and  form  by  E.  Prideaux,  the  younger,  tlie 


Roe 


father  of  Humphrey. 


dem.  Bkunk  The  special  verdict  also  set  forth  the  particulars  of  those  for- 
agaiiist  nier  leases,  and  it  was  urged  in  argument  by  the  defendant's 
counsel  that  three  at  least  of  the  four  preceding  leases  were  void 
on  special  grounds,  at  the  time  the  leases  of  the  13th  of  Januai-y 
and  18th  oi  June  17^2  were  granted  by  Humphrey:  but  as  the 
Court  afterwards,  in  giving  judgment  on  the  case,  declared  that 
their  opinion  was  formed  wholly  independent  of  those  questions, 
it  is  unnecessary  to  state  those  particulars,  or  the  arguments 
founded  upon  them.  It  was  also  stated  that  Elizabeth  Millett, 
on  whose  death  the  second  and  third  leases  were  to  commence, 
did  not  die  till  the  21st  of  January  1800  j  and  that  S.  Trebilcock, 
'  on  whose  death  the  last  lease  was  to  commence,  did  not  die  till 

the  7th  of  March  1799.  That  the  annual  rent  reserved  under 
the  second  lease  of  the  13th  of  January  1792  was  i2s.6d.  and  a 
fat  capon,  &c.  which  was  the  ancient  rent  j  but  that  the  premises 
were  now  worth,  at  rack-rent,  351.  a-year.  That  the  ancient 
annual  rent  of  13^.  4d.  and  a  fat  capon,  &c.  was  reserved  under 
the  third  lease;  but  the  present  rack-rent  value  was  l^l.  10*. 
a-year.  That  21.  \4s.  8d.  clear  of  taxes,  &c.  reserved  yearly 
Under  the  fourth  lease,  was  the  ancient  yearly  rent  of  the  pre- 
mises J  the  improved  rent  of  which  is  now  34/.  a-year. 

The  special  verdict  then  found  that  on  the  death  of  Trebilcock 
in  1799,  Thomas  Ball,  one  of  the  defendants,  who  had  before 
married  Mary  Prideauae,  named  in  the  lease  of  1792,  entered 
and  was  possessed  of  the  term  thereby  granted :  and,  on  the  18th 
of  January  1800,  was  presented  by  the  homage  as  tenant  at  the 

[  163]  manor  court  of  PadjyfoM;,  and  paid  a  fee  on  his  admission.  That 
prior  to  and  at  the  execution  of  the  deed  of  settlement  of  the  19th 
of  October  1728,  the  greater  part  of  the  lands  belonging  to  the 
manors  of  Padstow  and  Hustyn,  and  amongst  others  the  pre- 
mises in  question,  were  out  on  leases,  either  for  years  certain,  not 
exceeding  21,  or  for  longer  terms  of  years  determinable  on  life 
or  lives,  and  a  very  small  proportion  was  in  the  occupation  of 
E.  PrideauXf  the  elder,  (the  settlor ;)  and  that  all  the  lives  named 
in  such  leases,  granted  prior  to  that  settlement,  were  extinct 
before  the  granting  of  the  said  leases  of  the  same  premises  in 
1792 :  and  that  all  the  leases,  the  indentures  of  which  are  now 
extant,  (of  which  there  are  many,)  which  have  been  granted  by 
any  of  the  tenants  of  the  freehold  in  possession  since  the  deed  of 
settlement,  have  either  been  for  a  term  of  years  certain,  not  ex- 
ceeding 21  years,  or  for  a  longer  term  of  years  determinable  on 

life 
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life  or  lives;  and  that  there  are  no  leases  extant,  granted  by  any       1808. 

such  tenants,  for  the  life  or  lives  absolute  of  any  persons  whom-      

soever.    That  Humphrey  PrideauXj  the  father,  died  on  the  1st  dem.  Brune 
of  May  1795,  on  whose  death  the  lessor  of  the  plaintiff  became       against 
seised  of  the  premises  comprised  in  the  deed  of  settlement  of       * 
1728,  and  afterwards  received  the  several  rents  of  41. 2s.,  \2s.  6d., 
13s.  4d.f  and  21.  4s.  Sd.,  reserved  by  the  said  four  leases  of 
1792,  up  to  Michaelmas  1805,  from  the  several  tenants.    That 
the  lessor  has  not  given  to  the  several  lessees,  or  to  the  occu- 
piers under  them,  half  a  year's  notice  to  quit  the  several  pre- 
mises ;  but  that  before  the  1st  of  January  1806  he  did  give 
notice  to  the  parties  claiming  under  each  of  the  same  leases,    _ 
that  he  contended  them  to  be  void  as  against  him.   Upon  these 
facts  the  jury  referred  the  whole  matter  to  the  Court :  and  the 
case  was  argued  in  last  Easter  Term. 

Dampier,  for  the  plaintiff,  before  he  argued  the  principal  [  164  ] 
point,  as  to  the  due  execution  of  the  power,  took  up  the  prelimi- 
nary objection  which  would  be  made  as  to  the  want  of  notice  to 
quit.  The  value  of  the  premises  to  be  let  at  rack-rent  is  so  dis- 
proportionate to  the  rents  reserved,  that  these  must  be  considered 
to  be  mere  conventionary  rents  j  and  therefore  the  receipt  of 
these  rents  by  the  lessor  of  the  plaintiff  cannot  entitle  the  defen- 
<lants  to  the  half  year's  notice  to  quit,  as  tenants  from  year  to 
j«ear,  supposing  the  leases  to  be  void.  This  was  decided  in 
Right  V.  Bawden(a),  which  varies  from  the  present  case  only  in 
one  respect,  that  there  the  tenement  was  copyhold;  and  if  the 
receipt  of  the  conventionary  rent  had  created  a  tenancy  from 
year  to  year,  it  would  have  destroyed  the  copyhold  tenure.  The 
judgment  of  the  Court,  however,  did  not  proceed  upon  that 
ground,  though  it  was  urged  in  argument  at  the  bar;  but  went 
on  the  general  ground,  that  the  conventionary  rent  was  paid 
on  another  account  and  for  a  different  consideration.  This  is  not 
a  payment  for  rent  on  an  implied  holding,  but  on  an  express 
holding,  which  fails:  how  then  can  the  terms  of  that  express 
holding  be  referred  to  an  implied  holding,  when  from  the  differ- 
ence between  the  rent  and  the  value,  it  is  highly  improbable  that 
such  a  contract  could  in  fact  exist.  To  entitle  a  party  to  notice 
to  quit,  he  should  hold  by  a  title  determinable  by  such  notice. 
The  case  of  Wright  \.  Bawden  has  been  acted  upon  in  subsequent 
cases  at  nisi  prius,  and  no  application  has  been  made  for  a  new 
trial.    In  the  case  of  MUdmay  on  the  demise  of  Lord  Digby  v. 

(a)  3  East,  260. 

Shirley 
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1808*       Shirley,  Dorchester,Sum.  Ass.  1806,  where  the  lessor  of  the  plain* 
tiff  claimed  30  acres  of  leasehold  on  a  lease  determinable  on 


dem.  Brunk    lives  long  *  before  extinct,  on  which  a  rent  of  13s.  4d.  was  re^ 

against        scrvcd :  it  appeared  that  after  the  lives  had  run  out,  the  steward, 

not  knowing  that,  had  continued  regularly  to  receive  the  V3s.  4c/. 

[  **65  1  on  the  days  on  which  it  was  reserved  by  the  lease:  where- 
fore it  was  objected  that  this  payment  of  rent  created  a  tenancy 
from  year  to  year,  and  that  there  ought  to  have  been  a  notice 
to  quit.  But  Tfioinson  B.  held  that  it  was  not  necessary ;  that 
no  contract  as  of  a  tenancy  from  year  to  year  could  be  pre- 
sumed ;  that  the  payment  was  made  alw  intuitu ;  and  that  the 
case  fell  within  the  principle  of  Right  v.  Bawden.  The  prin* 
ciple  upon  which  a  tenancy  from  year  to  year  is  presumed,  oft 
the  receipt  of  rent,  is,  that  the  rent  is  a  compensation  for  the 
land ;  which  in  this  case  it  is  not :  but  the  true  consideration 
is  either  a  fine  or  natural  love  and  affection. 

If  this  objection  be  outof  the  Way,  the  principal  question  arises 
on  the  validity  of  the  four  leases  of  17^2  granted  by  Humphrey 
Prideaux  the  tenant  for  life  under  the  power:  the  first  objectiort 
to  which  is,  that  they  are  all  reversionary  leases,  granted  to  com- 
mence, not  in  praesentijbut  upon  the  expiration  of  a  former  ternt, 
then  outstanding  upon  the  respective  premises  demised,  and 
therefore  contrary  to  the  words  and  spirit  of  the  power,  which 
only  enabled  the  tenant  for  life,  or  "  person  entitled  to  the  free- 
"  hold  of  the  premises  or  any  part  thereof,  when  and  as  he  shall 
•  **  be  in  the  uctual  possession  of  the  same  or  any  part  thereof," 
to  lease  "  all  or  any  part  or  parts  of  the  demesne  lands  where- 
"  of  he  shall  be  in  the  actual  possession  as  aforesaid,"  &c.  It  is 
not  enough  that  the  lessor  should  be  in  the  actual  seisin  of  the 
freehold;  he  must  also  be  in  the  actual  possession  of  the  lands 
demised,  which  he  cannot  be  while  there  is  a  term  outstanding  in 
[  160  ]  ^  prior  lessee.  A  power  to  grant  leases  generally  will  not  war- 
rant the  grant  of  a  lease  in  reversion,  even  in  this  sense,  where  it 
is  to  commence  on  the  determination  of  a  present  outstanding 
interest;  according  to  the  doctrine  in  Winter  v.  Loveday  (a),  Slo- 
comb  V.  Hawkins  (b),  and  Goodtitle  v.  Funucan  (c)  ;  in  which  lat- 
ter, though  the  leases  were  held  good,  it  was  because  they  had  an 
immediate  commencement,  and  were  concurrent  with  the  prior 
subsistingjeases :  but  the  reasonsthere  given  shew  that  the  leases 
here  cannot  be  deemed  to  be  concurrent.  But  if  that  be  other- 
wise, the  second  and  principal  objection  is,  that  at  law  a  lease  for 

(a)  Com. Rep.  39;  (b)  Yelv.  222.  (c)  Dougl.  565. 
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99  years  determinable  on  lives,  is  not  an  execution  of  a  power  to 

lease  *'  for  any  term  or  number  of  years  not  exceeding  21  years,        

*^  or  for  the  life  or  lives  of  any  one,  two,  or  three  persons."  The  ^^^  Brune 
introduction  of  the  word /or  in  the  place  where  it  is,  shews  that  against 
the  words  "  not  exceeding"  do  not  apply,  and  are  not  continued  Prii'eaux. 
on,  to  the  words  life  or  lives,  &c.  so  as  to  connect  the  term  or 
number  of  years  with  those  words :  the  power  to  lease  is  not  for 
any  term  or  number  of  years,  not  exceeding  21  years,  or  the  life 
or  lives,  &c.,  but  or  for  the  life,  &c.  The  repetition  therefore 
of  the  word /or  disjoins  and  separates  the  sentence,  making  two 
distinct  clauses ;  as  was  held  in  Winter  v.  Loveday.  Nor  does 
the  restriction  "so  as  no  greater  estate  than  for  3  lives  be  at  any 
"  one  time  in  being,"  &c.  extend  back  to  the  term  of  21  years, 
but  is  referred  to  life  or  lives;  and  nieans  that  there  shall  not  be 
a  lease  for  21  years  and  a  lease  for  lives  at  once  on  the  estate; 
which  might  otherwise  have  been  supposed  to  be  authorized;  all 
leases  for  years  being  less  in  the  eye  of  the  law  than  leases  for 
lives.  It  appears  then  that  there  were  only  two  sorts  of  leases  r  jgr  -j 
authorized  by  the  power  at  the  same  time,  and  of  the  same  pre- 
mises; namely,  a  lease  for  years  not  exceeding  21  years,  and  a 
freehold  estate  not  exceeding  3  lives :  and  the  difference  between 
freehold  and  chattel  interests,  as  well  in  respect  of  the  quality  of 
the  estates,  as  in  the  qualifications  of  different  sorts  which  they 
confer,  and  also  with  respect  to  executions  and  forfeitures,  is  too 
notorious  to  insist  upon.  These  leases,  then,  being  neither  of  the 
one  kind  or  the  other,  are  not  a  good  execution  of  the  power  at 
law;  notwithstanding  what  fell  from  Lord  Man5^e/d  and  Wilmot 
J.  in  Zouch  v.  fVoolston  (a),  that  whatever  was  an  equitable, 
ought  to  be  deemed  a  legal  execution  of  a  power ;  for  both  of 
them  admit  that  that  was  not  necessary  to  the  decision  of  the  case 
then  in  judgment;  and  they  rather  seem  to  hint  what  the  law 
ought  to  be,  than  declare  what  it  is.  And  Lord  Hardwicke,  in 
Paget  V.  Gee  (b),  in  1733,  and  Sir  T.  Clarke,  in  Alexander  v. 
Alexander  (c),  in  17&5»  (the  case  of  Rattle  v.  Popham,  2  Stra. 
992,  having  been  decided  in  1735,)  and  Lord  Kenyan,  in  Doe 
V.  Weller  (d)  clearly  recognize  the  distinction  between  a  legal 
and  equitable  execution  of  a  power :  which  was  also  recognized 
by  what  was  done  by  Lord  Talhot  in  Rattle  v.  Popham,  after 
the  decision  at  law.  There  are  several  authorities  to  shew  that 
this  is  not  a  good  execution  at  law  of  the  power  in  question,  be- 


(«)  2  Burr.  1147.  (6)  Ambl.  200. 

(c)  2  Ve$.  644.  (</)  7  Term  Rep.  480. 
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ginning  with  WJiitlock's  case  (a),  where  the  doctrine  is  laid  down 
generally,  that  if  one  one  hath  power  to  make  a  lease  for  3  lives, 
he  cannot  make  a  lease  for  99  yeai-s  determinable  on  3  lives :  and 
this,  it  is  said,  fuit  conccssum  per  totam  curiam.  And  this  case 
does  not  fall  within  the  distinctions  by  which  the  lease  there  was 
supported  :  for,  first,  this  is  a  restricted  power  to  lease  for  3  lives 
in  the  body  of  it;  not  a  general  power  to  lease,  restrained  only 
by  a  subsequent  condition :  secondly,  there  is  no  power  here  to 
lease  in  reversion.  The  general  rule  in  that  case  is  adopted  in 
2  Rol.  Ahr.  260. 1.  38,  &c.,  and  in  Shep.  Touch,  269, 270;  and  in 
the  same  book,  p.  277?  it  is  said  to  have  been  "  resolved  that  if 
"  a  tenant  in  tail  make  a  lease  for  99  years  determinable  on  3 
"  lives,  it  is  nojt  a  good  lease."  The  case  of  Rattle  v.  Popham 
(6)  in  this  court  is  an  express  authority  in  point,  where  power 
being  given  in  a  marriage  settlement  to  every  tenant  for  life 
when  in  possession  to  limit  tlie  premises  to  his  wife  for  her  life 
by  way  of  jointure,  he  made  a  lease  for  99  years  determinable  on 
her  death.  And  it  was  held  that  however  she  might  be  entitled 
to  relief  in  equity,  yet  at  law  it  was  no  execution  of  the  power ; 
the  elates  being  very  different;  the  one  a  freehold,  the  other  a 
chattel.  It  is  true  that  Lord  Talbot ,  sitting  in  a  court  of  equity, 
afterwards  set  up  the  lease,  saying  that  it  was  not  a  defective 
but  a  blundering  execution  of  the  power,  and  made  the  defen- 
dant pay  the  costs.  That  was  on  the  ground,  as  stated  by  the 
Master  of  the  Rolls  in  Alexander  v.  Alexander,  that  less  was  given 
to  the  wife  than  what  was  allowed  by  the  power:  but  there  was 
no  alternative  in  that  case ;  no  direction  of  the  manner  in  which 
the  tenant  for  life  was  to  act,  if  he  did  not  appoint  to  the  extent 
of  his  power,  but  did  less  by  granting  a  term  of  years.  But 
here  that  line  is  chalked  out :  if  the  tenant  for  life  go  to  the 
extent  of  his  power,  he  may  grant  a  freehold  lease ;  if  he  do  not, 
he  must  grant  such  a  term  as  is  limited  by  the  power :  other- 
wise, if  the  principle  adopted  by  Lord  Talbot,  and  rccognieed 
by  Sir  T.  Clarke,  in  equity,  be  applied  to  this  power,  the  words 
21  years  may  be  stioick  out,  and  a  term  of  99  years  absolute 
granted,  as  all  terms  of  years  are  in  contemplation  of  law  inferior 
to  a  freehold.  A  power  like  this,  where  the  mode  of  granting 
terms  as  well  as  freeholds  is  pointed  out,  is  exactly  like  the 
powers  given  by  the  legislature  to  tenants  in  tail  (c),and  eccle- 
siastical persons  (d),  and  must  have  the  same  construction  in  a 

(a)  8  Rep.  69.  b.  (f>)  2  Slru.  992. 

(c)~32  H.  8.  c.  28.  s.  2. 
'      (d)  Vide  13  Eliz.  c.  10.  s,  3.  and  14  Eliz.  t.  ii.  s.  1. 

deed 
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<3eed  as  on  the  statute  book :  and  in  both  these  cases  it  is  said  to        1808. 

have  been  resolved  (a),  that  a  lease  for  99  years  determinable        

on  lives  is  bad.  This  execution  of  the  power  is  also  bad  upon  ^^^  Brunk 
the  sense  and  reason  of  the  thing,  and  the  apparent  intent  of  the  against 
parties  in  the  deed.  Two  sort  of  leases  were  contemplated;  free-  R^deaux. 
hold  leases,  and  leases  for  years  :  the  former  indeed  are  more 
beneficial  to  the  grantor  at  the  time  of  the  grant,  a  lease  for  3 
lives  being  worth  much  more  for  present  sale  than  a  lease  for  21 
years;  but  it  has  its  inconveniencies  as  to  the  renewal:  none  can 
take  place  without  the  consent  of  the  lessee,  and  the  surrender 
of  his  lease :  no  concurrent  or  reversionaiy  lease  can  be  granted 
to  any  other  person  if  the  lessee  will  not  renew:  the  remainder- 
man therefore  has  this  chance  on  such  leases.  On  the  other 
hand,  though  a  21  years  lease  be  worth  less  for  present  sale,  yet 
there  is  a  regular  period  of  renewal ;  and  if  the  tenant  will  not 
renew,  a  reversionary  or  concurrent  lease  may  be  granted  to 
another  person  within  the  limited  period.  The  tenant  for  life 
has  his  choice  of  these  two  methods  of  leasing;  but  he  cannot 
give  himself  the  advantages  of  both  methods  by  leasing  for  99 
years  determinable  on  3  lives,  which  is  not  authorized  by  the  [  170  ] 
|K)wer;  and  gives  him  the  advantage  of  renewing,  upon  the 
dropping  in  of  a  life,  without  the  tenants'  consent,  which  he  could 
not  do  on  a  lease  for  lives:  so  that  the  remainder-man  is  sure  of 
finding  the  estate  full  leased  for  99  years  determinable  on  3  lives. 
In  the  case  of  Rattle  v.  Popham  (b),  the  power  extending  only  to 
a  single  life,  there  could  be  no  prejudice  to  the  remainder-man 
by  reversionary  or  concurrent  leases;  which  might  be  the  rea-  , 

soa  for  what  Lord  Talbot  afterwards  did  in  equity  upon  that  case. 
East,  for  the  defendants.  As  to  the  preliminary  objiection  of 
the  want  of  notice  to  quit ;  the  general  rule  is  clear,  that  the 
receipt  of  rent  is  evidence  of  a  tenancy,  and  in  the  absence  of  any 
-express  stipulation  between  the  parties,  the  presumption  of  law 
is  in  favour  of  a  tenancy  from  year  to  year;  and  it  lays  on  the 
plaintiff's  counsel  to  establish  this  to  be  an  excepted  case.  But 
the  reason  and  convenience  of  the  thing,  as  well  as  the  current 
of  authorities,  are  in  support  of  the  objection.  The  defendants 
must  either  be  trespassers  or  tenants,  and  the  lessor  of  the  plain- 
tiff cannot  maintain  this  ejectment,  unless  he  can  shew  that  they 
are  trespassers;  but  the  receipt  of  rent,  qua  rent,  whether  more 
or  less,  for  the  very  period  included  in  one  of  the  demises  laid, 


(a)  Vide  Shep.  Touch.  277.  and  4  Bac.  Abr.  G9. 
(i>)  2  Sfra.  992. 
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1808.  is  an  express  recognition  of  a  tenancy  of  some  sort;  and  nothing' 
i.  -  •  ■  is  shewn  which  determined  it  as  to  the  other.  One  of  the  defen- 
dem.  Bbune  dants  was  presentetl  as  tenant,  and  admitted  by  the  lord's  steward 
against  since  the  death  of  the  last  tenant  for  life.  All  the  reasons  which 
originally  induced  the  rule  of  presumption  in  favour  of  a  tenancy 
[  171  ]  from  year  to  year,  instead  of  the  old  tenancy  at  will,  and  which 
require  half  a  year's  notice  to  quit,  apply  as  well  to  this  as  to 
any  other  case.  The  tenant  is  induced  by  this  recognition  of  his 
tenancy  to  expend  his  time,  money,  and  labour  in  the  cultivation 
of  the  estate.  No  safe  distinction  can  be  made  upon  the  quan- 
tum of  the  rent  paid  with  reference  to  the  greatest  rack-rent 
value.  Where  is  the  line  to  be  drawn?  If  it  were  two  thirds,  or 
one  half,  or  a  quarter  of  the  actual  value,  would  that  constitute 
a  tenancy  from  year  to  year  ?  but  if  it  were  an  eighth  or  less, 
would  that  subject  the  party  to  be  treated  as  a  trespasser  ?  The 
inconvenience  anduncertainty  which  would  ensue  from  attempt- 
ing now  to  draw  any  such  line,  which  is  no  where  to  be  found 
in  the  books,  would  more  than  compensate  any  partial  hardship 
which  could  arise  from  adhering  to  the  general  rule.  The  rents 
reserved  and  received  in  this  case  were  not  customary  rents,  as  in 
the  case  of  Right  v.  Bawden  (a),  which  has  been  relied  on ;  but 
they  must  be  taken  to  have  been  the  ancient  rack-rents :  the  very 
.  stipulation  in  the  power  that  they  shall  be  reserved  shews  that. 
At  the  time  of  the  settlement  in  1728,  the  ancient  rents  were 
much  less  disproportionate  to  the  then  actual  rack-rent  value  than 
they  are  now;  but  lapse  of  time  will  not  alter  the  nature  of  the 
thing :  and  if  these  were  then  deemed  to  be  substantial  and  te- 
nant-like rents,  though  not  the  most  which  might  even  then  have 
been  obtained,  when  did  they  cease  to  be  so,  and  become  merely 
nominal,  so  as  no  longer  to  amount  to  a  recognition  of  a  tenancy  ? 
If  the  remainder-man  in  tail  had  come  into  possession  within 
ten  years  after  the  settlement  of  1728,  when  the  rent  reserved 
might  have  been  a  6th  or  a  5th  of  the  full  value,  and  his  receipt 
[  172  ]  of  rent  from  the  then  lessees  would  have  constituted  them 
tenants  from  year  to  year;  at  what  other  period  would  the  neces- 
sity of  giving  notice  to  quit  have  ceased  ?  The  first  lease  reserv'ed 
even  more  than  the  ancient  rent,  (in  fact  more  than  double,) 
which  increases  the  difficultyof  considering  it  as  a  mere  nominal 
rent;  though  the  proportion  was  as  41. 2s.  per  annum,  and  51.  in 
lieu  of  a  heroit,  to  60Z.,  jthe  full  improved  rent.  The  term  conven- 
iumary  rents^  which  these  are  said  to  be,  has  no  separate  known 

(a)  3  Last,  260. 

classification 
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classification  in  the  law :  all  rents  which  are  reserved  by  the        1808. 

convention  or  agreement  of  the  parties  express  or  implied  are        " 

conventionary  rents.  But  as  contra-distinguished  from  common  ^g^  ^j^^jyv. 
rack-rents  by  the  mere  disproportion  of  the  value,  the  case  of      agaimt 
Doe  V.  fVatts.  (a),  is  an  authority  to  shew  that  the  receipt  of      i*i»''-*^x. 
such  a  rent  will  create  a  tenancy  from  year  to  year.    That  also 
was  the  case  of  a  defective  execution  of  a  power  of  leasing,  which 
required  the  best  rent  to  be  reserved.     The  best  rent  was  601., 
and  the  rent  reserved  was  only  361.  a  year.    It  seemed  admitted 
that  the  remainder- man  had  accepted  the  rent  in  ignorance  of 
the  invalidity  of  the  lease ;  which  the  court  thought  made  no 
difference.     A  case  was  there  cited  of  Goodtitle  d.  Adeane,  v. 
Prentice,  Lent,  Surrey  Assizes,  1790 ;  where  a  lease  of  copyhold 
had  been  granted  by  the  husband  of  the  wife's  land,  without  her 
consent,  for  4 1  years,  at  a  small  rent ;  and  after  the  death  of  both, 
the  daughter,  not  knowing  of  the  invalidity  of  the  lease,  had  * 

received  the  rent:  notwithstanding  which  Mr.  Justice  GowZd  held 
that  no  notice  to  quit  was  necessary.  Lord  Kenyan  however 
denied  this  case  to  be  law ;  saying  that  perhaps  it  had  passed 
without  much  consideration,  and  could  not  be  put  in  the  balance 
against  all  the  other  decisions:  and  all  the  court  agreed  that  a  [  173  ] 
notice  to  quit  was  necessary  in  the  principal  case.  The  case  of 
Right  V.  Bawden  (b),  which  followed,  is  veiy  distinguishable 
from  the  present :  1st,  That  was  a  case  between  lord  and  copy- 
holder, upon  a  demise  according  to  the  custom  of  the  manor, 
which  was  binding  on  both,  reserving  the  customary  rent,  &c., 
and  not  as  between  landlord  and  tenant  in  the  ordinary  sense  of 
the  words,  upon  a  demise  reserving  an  arbitrary  rent,  which  is 
matter  of  particular  stipulation  between  them.  It  was  consi- 
dered by  the  court  there,  that  such  a  conventionary,  or  to  speak 
more  precisely,  customary  reservation,  was  not  to  be  considered 
as  a  rent  between  landlord  and  tenant ;  and  therefore  that  the 
receipt  of  it  could  not  be  evidence  of  a  holding  from  year  to 
year.  2dly;  There  was  another  reason  urged  there  by  the 
plaintiff's  counsel  against  the  holding  under  an  implied  tenancy 
from  year  to  year ;  for  that  must  have  been  by  parol  j  whereas 
if  the  land  were  demised  otherwise  than  by  copy,  it  would  have 
extinguished  the  tenure.  3dly,  The  lessors  there  considered 
the  husband  as  equitably  entitled  for  his  life,  and  by  conse- 
quence that  they  were  equitably  entitled  to  the  customary  6s. 
rent  and  they  had  never  received  any  quit  rent  from  tlie  widow, 

,,  (a)  IJermRep.BS.  (b)  3  East,  Q60. 

who 
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against 
Prideaux. 


[174] 


1808.        who  claimed  her  free  bench,  after  his  death.    4thly,  Tlie  ks- 
■'  sors  had  never  received  the  particular  rent  at  allj  they  had 

dem  Bbune   ^^V  received  a  gross  rent  from  their  lessee  of  the  parsonage, 
under  whom  the  particular  lands  were  held. 

As  to  the  principal  point,  the  construction  of  the  power  j  the 
situation  of  the  parties,  and  of  the  property,  at  the  time  of  the 
settlement,  is  to  be  regarded  in  aid  of  the  construction.  The  pro- 
perty was  mostly  out  upon  leases  for  21  years  absolute,  or  for 
longer  terms  determinable  on  lives.  Tlie  settlement  of  1728  gave 
E.Prideaux,  the  elder,  (the  settlor)  a  life-estate  in  all  but 
Giiardandria,  which  was  first  given  for  life  to  E.  P.  the  younger, 
with  remainder  for  life  to  the  elder  Prideaux,  and  after  hi& 
death  the  younger  Prideaux  was  to  take  a  life-estate  in  the 
whole;  remainder  to  his  sons  in  succession  for  life,  with  remainder 
to  their  respective  issue  in  tail.  There  were,  therefore,  two  es- 
tates of  freehold  in  separate  possession  in  the  first  instance,  and 
the  power  of  jointuring  enabled  others  to  be  created  afterwards: 
and  this  accounts  for  thewordingof  the  power,  which  is  framed 
with  relation  to  the  possession  of  the /ree/ioZd  of  the  premises,  and 
not  merely  to  the  actual  possession  of  the  land  itself.  The  power 
of  leasing  is  given  to  the  person  *^  entitled  to  the  freehold  of  the 
"  premises,  or  any  part  thereof"  (i.  e.  of  the  freehold  of  the  pre- 
mises) "  when  and  as  he  shall  be  in  the  actual  possession  of  the 
"  same,"  {i.  e.  of  the  freehold  of  the  premises)  "  or  any  part 
"  thereof,"  (i.  e.  the  freehold  of  any  part  of  the  premises.)  The 
power  itself  is  "from  time  to  fime,  by  indenture,  to  make  grants, 
"  leasee,  or  demises  (pluraliter)  of  or  for  all  or  any  part  or  parts 
"  of  the  demesne  lands,  whereof  he  shall  be  in  the  actual  posses- 
"  sion  as  aforesaid."  These  last  words  still  refer  to  the  same 
general  antecedent,  which  is  the  freehold.  The  power  is  to  be 
exercised /rom  time  to  time,  not  only  over  all  or  any  parts  (of 
the  freehold)  of  which  the  lessor  shall  be  in  the  actual  possession 
asaforesaid,  but  over  any  parf;  which  looks  toarepetition  of  the 
exercise  of  the  power  over  the  same  part.  It  is  to  make  lease* 
(pluraliter,  not  lease  or  lease*  reddendo  singula  singulis)  of  any 
part  from  time  to  time;  that  is  as  each  life  dropped,  or  the  years 
run  out  within  21.  Then  the  power  is  to  be  exercised  "  for  any 
"  term  or  number  of  years,  not  exceeding  21  years,  {i.  e.  abso- 
"  lute)  or  for  the  life  or  lives  of  any  1,  2,  or  3  person  or  persons." 
These  latter  words  may  either  be  read  as  the  plaintiff's  counsel 
has  read  them;  or  they  may  be  read  "  for  any  term  or  number 
of  years  [not  exceeding  21  years,  or]  for  the  life  or  lives/' 
&c,  retaining  and  carrying  down  the  first  part  of  the  description 

to 
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to  the  last:  as  if  the  settlor  had  sj^id,  I  mean  to  give  the  tenant        1808. 

for  life  the  option  of  granting  leases  for  any  term  or  numher  of      ! 

years  absolute,  not  exceeding  21,  or  for  any  term  or  number  of  ^^^  Brune 
years,  for  the  life  or  lives  of  I,  2,  or  3  persons.     And  this  way        against 
of  construeing  the  sentence  is  the  only  one  by  which  effect  can  be     Pi^^'^'^aux. 
given  to  aiUhe  antecedent  words.  For  there  cannot  be  leases  of 
anyone  part  for  different  lives,  made  at  different  times,  running 
together,  as  an  estate  of  freehold  cannot  be  made  to  commence  in 
futuro;  and  yet  the  former  words  expressly  give  a  power  to  make 
leases  from  time  to  time  of  any  part;   which  may  well  be  done 
consistently  with  all  the  Avords,  if  the  power  be  understood  to 
warrant  leases  for  terms  of  years  for  life  or  lives,  &c.     And  this 
meaning  of  the  settlor  is  rendered  more  probable  by  looking  to 
the  state  of  the  property  at  the  time  of  the  settlement,  which  was 
leased  in  the  same  manner  j  so  that  a  power  of  leasing  for  life 
must  have  been  suspended  for  a  long  period.     But  whatever 
doubt  there  might  have  been  if  the  power  had  stopped  here,  it  is 
put  an  end  to  by  the  subsequent  words,  which  control  and  qualify 
what  goes  before,  and  shew  the  principal  intent  of  the  settlor  to 
be  "  So  as  no  greater  estate  than  for  3  lives  be  at  any  one  time 
"  in  being  in  any  part  of  the  premises."    And  this  qualification 
cannot  be  confined,  as  it  has  been  argued,  to  leases  for  lives;  but 
over-rides  the  whole  power  of  leasing.  It  could  not  mean  so  as         lyQ  i 
4  or  more  lives  should  not  be  running  on  the  same  part  at  the 
same  time,  because  the  power  was  before  expressly  limited  to  3 
lives,  and  these  latter  words  w^ould  be  nugatory.     Then  it  does 
not  say  so  as  no  more  than  3  lives  be,  &c.,  but  so  as  no  greater 
estate,  ^c.  The  substance  of  the  qualification,  therefore,  is,  that 
any  less  estate  than  for  3  lives  might  be  granted,  which  was  to 
depend  upon  the  duration  of  life :  in  like  manner,  a  lease  for  any 
number  of  years  certain  might  be  granted,  not  exceeding  21. 
And  this  is  further  evinced  by  the  reference  to  "  any  one  time 
in  any  part  of  the  premises;"  which  falls  in  with  the  construc- 
tion before  put  on  the  power  to  make  leases  from  time  to  time  of 
any  part;  which,  with  respect  to  leases  determinable  on  life, 
could  only  apply  to  leases  for  long  terms  of  years  determinable 
on  life  or  lives;  which  are  no  greater,  but  a  less,  estate  than  for 
3  lives.    This  is  also  consonant  to  the  constmction  which  "*nust 
be  put  on  the  other  qualification  of  the  power;  "  and  so  as  the 
ancient  rent,  &c.  be  reserved;"  upon  which  it  is  clear  that  the 
reservation  of  a  greater  rent  would  not  avoid  the  lease :  then 
why  should  the  grant  of  a  less  interest  than  the  power  warrants 
be  an  avoidance  ?  He  then  contended,  that  if  the  words  were 

doub  tful, 
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1 808.       doubtful,  the  contemporaneous  and  continued  acts  of  the  parties 

— under  the  settlement,  down  to  the  death  of  the  last  tenant  for  life, 

dem.  Brune   '^^^  evidence  to  explain  what  they  meant.    Upon  which  the 

against       special  verdict  finds  that  at  the  time  of  the  settlement,  and 

EiDEAux.     gjjjjjg^  ^  f^j.  g^g  ^jjy  evidence  at  all  can  be  traced,  the  premises 

have  always  been  leased,  either  for  years  absolute  not  exceeding 

21,  or  for  longer  terms  determinable  on  lives,  and  never  for  lives 

absolute.    But  as  the  court  appeared  to  lean  against  the  con- 

L  *77  J     sideration  and  application  of  this  evidence,  and  the  point  had 

been  recentlyunderdiscussion,he  urged  the  argument  no  farther 

than  by  referring  to  the  modem  authorities  on  thesubject;  Avhich 

are  Cook  v.  Booth  {q),  The  King  v.  The  Inhabitants  of  Laindon 

(6),  Baynham  v.  Guy's  Hospital  (c),  Moore  v.  Foley  (d),  and 

Iggulden  V.  May,  in  Chancery  (e),  and  at  law  (fj. 

But  admitting  the  tme  and  only  proper  construction  of  the 
words,  to  extend  the  power  of  leasing  to  life  estates,  still  the 
party  in  whose  favor  the  power  is  created  may  take  less  than  he  is 
allowed  out  of  the  estate  of  the  reversioner,  who  cannot  complain 
of  that;  and  by  Co.  Lit.  46.  a.  an  estate  for  life  is  in  the  eye  of 
the  law,  **  a  higher  and  greater  estate  than  a  lease  for  years, 
though  it  be  for  a  thousand  or  more."  The  plain  meaning  of 
such  a  power  is  to  enable  the  tenant  for  life  to  charge  the 
remainder-man's  estate  to  a  certain  extent:  to  whatever  less 
extent  the  power  is  exercised,  it  is  so  much  gained  by  the  latter: 
and  it  was  not  impossible,  though  unusual,  that  one  of  the  lives 
might  have  exceeded  99  yeai*s.  Powers,  says  Lord  Mansfield, 
in  Goodtitle  v.  Funucan  (g),  are  now  a  common  modification  of 
property  in  land,  and  as  such  are  to  be  carried  into  effect  accord- 
ing to  the  intention  of  those  who  create  them.  So  said  Lord 
Kenyon  in  Pomeroy  v.  Partington  (ft),  though  judges  had 
sometimes  erred  in  the  application.  A  distinction  also  appears 
[  178  ]  to  have  been  taken  (i)  between  powers  reserved,  ns  in  this  case, 
to  the  owner  of  the  estate,  or  to  one  who  would  have  been  heir  to 
it;  which  are  always  to  be  construed  favourably  for  such  persons; 
and  powers  given  to  a  stranger,  or  to  incumber  a  third  person's 
estate;  which  are  always  construed  strictly :  but  in  no  case  can 

(a)  Cowp.  819.  (b)  8  Term  Rep.  S79.  (c)  3  Ves.  jun.  298. 

.    (d)  6  Ves.  jun.  238.       (e)  9  Ves.  jun.  329.  (./)  7  East,  244. 

(g)  Dou^l.  573.  and  vide  Right  v.  Thomas,  3  Burr.  1446. 

(A)  3  Term  Rep.  675. 

(i)  Vide  16  Vin.  Abr.  tit.  Powers,  470.  pi.  19.  cites  Sayle  v.  Freeland,  2 
Ventr.  SoO.  Fitzgerald  v .  Lord  Fauconbirge,  Fitzg.  214.  219.  Fitzwitliam't 
gfue,  6  Rep.  32.  and  vide  Coventrn/  v.  Coventry,  9  Mod,  13. 

•  it 
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it  be  permitted  to  a  party  to  complain  in  a  court  of  justice,  that        1808. 

less  has  been  taken  from  him  than  might  have  lie  en.    It  is  not      — ~ 

pretended  that  alease  might  not  have  been  granted  for  less  time    ^^^^  Bkuke 

than  21  years  absolute  (a),  or  for  fewer  than  3  lives,  or  for  more        against 

than  the  ancient  rent :  then  why  not  for  less  than  one  life,  as  for 

years  determinable  on  a  life  M'^hich  might  survive  the  terni.    A 

lease  for  2 1  years  determinable  on  a  contingency  would  be  a  lease 

for  years  not  exceeding  21.     So  the  lease  might  have  been  for 

one  life  determinable  on  a  contingency,  as  upon  the  failuie  of 

another  life,  or  any  other  event:  yet  that  would  not  strictly  be 

within  the  words  of  the  power.     But  it  is  said  to  have  been 

decided  upon  authorities  that  under  a  power  to  lease  for  lives,  a 

lease  for99yearsdeterminable  onlives  is  bad.    All  the  authorities 

concluding  with  that  of  Rattle  v.  Popham  are  resolvable  into 

and  depend  upon  fVhitlock's  case  (ft),  to  which  they  refer,  M'here 

the  position  in  question  is  a  mere  obiter  dictum:  for  the  power 

to  lease  there  was  general;  with  a  proviso  that  the  lease  should 

not  exceed  the  number  of  3  lives  at  most;  and  under  that  a  lease 

for  99  years  determinable  on  two  lives,  to  commence  after  the 

death  or  determination  of  a  preceding  estate  held  upon  another 

life,  was  held  a  good  execution  of  the  power.    It  is  true  thatthe 

distinction  was  there  taken,  that  the  power  to  lease  was  "  in  the 

beginning  absolute,  affirmative,  and  indefinite;"  and  thatthe 

provisoafterwardscamebyway  of  qualification.    But  the  intent      [  179  ] 

of  the  parties  is  to  be  taken  from  the  whole  of  the  deed  taken 

together,  and  not  from  the  position  of  its  parts :  and  great  stress 

is  laid  throughout  that  very  case  upon  the  intention  of  the 

parties.     And  Lord  C.  B.  Gilherty  in  his  treatise  on  leases  (cj, 

after  mentioning  Whitlock's.  case,  adds,  "  It  was  said  by  the 

"  judges  in  3  Keb.  (dj,  that  the  construction  in  Whitlock's  case,  , 

**  that  a  person  having  power  to  make  leases  for  3  lives  could  not 

"  make  a  lease  for  99  years  determinable  on  3  lives,  was  too  nice, 

"  and  expressly  contrary  to  the  intent  of  the  parties."  The  case 

of  Rattle  V.  Popham  {e)  is  the  only  express  decision  upon  the 

point  of  law;  which  does  not  appear  by  the  different  reports  to 

have  been  much  debated  either  at  the  bar  or  on  the  bench;  but 

(a)  Breers  v.  Boullon,  3  Keb.  746.  (i)  8  Rep.  69.  b. 

(c)  3  Bac,  Abr.  151.  tit.  Leases. 

(n)  The  margin  of  GwillMs  edition  of  Bac.  Abr.  refers  to  p.  746.  wher« 
this  expression  is  not  to  be  found;  but  Jones  and  r^wden,  judges,  say  generally 
on  the  statute  of  leases,  avoiding  leases  otherwise  than  for  S  lives  or  ai  years, 
that  a  lease  for  less  is  good.  .  '' ' 

(e)  2  Stra.  992.  and  Cm,  Rep.  102. 

to 
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1808.       to  have  proceeded  ui)ou  the  dictum  in  fVhithck's  case,  which 
T  was  the  only  authority  cited  at  all  bearing  upon  the  particular 

dem.BRUNE  question.  The  propriety  of  that  decision,  however,  has  been 
against  strongly  shaken  by  what  fell  from  Lord  Mansfield  in  Zouch 
V.  JVoolston  (a) ;  who  says  that  "  Lord  Talbot,  arguing  from 
"  the  same  premises,  the  power,  and  the  lease,  without  any 
"  other  circumstance,  held  the  lease  to  be  warranted  by  the 
"  •power"  &c.  And  this  is  confirmed  in  substance  by  the  Master 
of  the  Rolls,  Sir  Thomas  Clarke,  m  Alexander  v.  Alexander  (b). 
But  it  is  contended  that  there  is  a  distinction  between  a  legal  and 
an  equitable  execution  of  a  power.  It  is  difficult,  however,  to 
[  180  ]  understand  the  grounds  of  such  a  distinction  in  construing  th» 
words  of  any  instrument.  Courts  of  equity,  iis  well  as  of  law, 
profess  to  construe  all  instruments  according  to  the  intention  of 
the  parties,  to  be  collected  from  the  words  and  subject-matter  of 
the  instruments  themselves.  How  then  can  there  be  an  acknow- 
ledged different  rule  of  construction  of  the  same  words  on  diflferent 
sides  of  the  Hallf  Lord  Mansfield,  in  Zouch  v.  fVoolston, 
adopting  the  argument  of  Mr.  Dunning,  expressly  denies  any 
distinction,  and  says  that ''  whatever  is  a  good  power  or  execution  in 
equity,  the  statute  (of  uses)  makes  good  at  law."  And  WilmotJ. 
agrees  with  him.  Lord  Mansfield  also  distinguished  powers  of 
this  sort  from  mere  legal  powers  introduced  by  statute ;  such 
as  leases  by  ecclesiastical  persons  or  tenants  in  tail.  Though  it 
does  not  appear  by  any  express  decision  that  leases  for  99  years 
determinable  onSlivesarenotwithin  the  statutes regulatingsuch 
leases.  Lord  C.  B.  Gilbert  only  says  (c)  that  such  leases  "  seem 
not  good  within  the  statutes :"  and  he  thinks  afterwards  that 
they  would  be  good  within  the  stat.  32  H.S.  c.  28.  upon  the 
reasoning  in  Whitlock's  case :  and  he  cites  Smith  v.  Trinder, 
Cro.  Car.  22.,  where  a  lease  by  husband  and  wife  of  the  wife's 
lands  for  60  years,  if  she  shoidd  so  long  live,  was  considered  suf- 
ficient to  bind  her  within  that  statute.  And  in  Threadneedle  v. 
Lyncham  (d)  Lord  Hale  and  the  rest  of  the  Court  said  they 
would  not  then  dispute  whether  a  bishop's  lease  on  the  stat.  i 
EUz.c,  19.  for  99  yeai^s  determinable  on  3  lives  were  good  or 
not.  But  at  any  rate  this  case  is  distinguishable  from  that  of 
Rattle  V.  Popham,  by  reason  of  the  latter  words  of  the  j)ower, 
"  So  as  na^greater  estate,  &c.  which  ride  over  and  qualify  the 
[  181  ]  grammatical  strictness  of  the  former  words,  and  give  the  tenant 
for  life  full  scope  to  grai^t  any  lease  determinable  on  lives,  less 

(a)  2  Burr.  1147.  (6)  2  Fes.  644.  ' 

(c)  4  Bac.  Abr.  69.  rule  4.  (rf)  3  Keb.  595. 

than 
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than  an  estate  for  3  lives.    Awl  such  appears  to  have  been  the        1808. 
opinion  of  the  Court  in  that  case  from  Mr.  Ford's  MS.  note  of  it ;      "~~ 
which  in  the  main  agrees  with  the  report  in  Strange;  but  adds,    dem.  Bruke 
per  Curiam^  "  If  the  power  had  been  general  to  provide  for  a       again$t 
"  wife,  so  as  that  he  did  not  make  a  greater  estate  than  for  life  ; 
"  because  an  estate  for  years  determinable  on  a  life  is  a  less 
"  estate,  such  an  estate  might  have  been  raised  by  virtue  of  the 
"  latter"  power,  which  authorizes  the  creation  of  any  estate 
*^  that  is  not  greater  than  an  estate  for  life,"  &c. 

Supposing,  however,  the  leases  not  to  be  good  to  the  extent 
of  them,  at  any  rate  they  are  good  for  21  years  determinable 
on  the  lives;  for  still  they  will  be  leases  for  21  years;  and  the 
excess  is  apparent  upon  the  face  of  them.  In  Zouch  v.  Wool- 
ston  (a)  Lord  Mansfield  said,  considering  powers  brought  into 
the  common  law  b/  the  statute  of  uses  as  a  mode  of  ownership 
or  property,  "  no  doubt  could  ever  have  made  whether  a  man 
"  might  not  do  less  than  his  power:  or  if  he  did  more,  whether 
"  it  should  not  be  good  to  the  extent  of  his  power."  In  Alex- 
mnder  v.  Alexander  (b)  Sir  Thomas  Clarke  puts  the  case,  "  sup- 
"  pose  a  power  to  lease  for  21  years,  and  he  leases  for  40;  that 
"  shall  be  good  for  21,  because  it  is  a  complete  execution  of 
"  the  power,  and  it  appears  how  much  he  has  exceeded  it.  If 
"  the  Court  can  see  the  boundaries,  it  will  be  good  for  the  exe- 
"  cution  of  the  power,  and  void  as  to  the  excess."  So  Lord 
Kenyon,  when  Master  of  the  Rolls,  in  Pitt  v.  Jackson  (cj,  con-  [  182  "j 
sidered  that  the  excess  only  in  the  execution  of  a  power  was 
void.  The  same  principle  wxis  also  laid  down  by  Dyer  J.  in  Phil- 
pott's  case  (d),  "  where  a  man  hath  a  warrant  to  do  a  thing, 
"  and  he  doth  it,  and  more,  so  as  he  exceeds  his  warrant ;  yet 
"  it  is  good  for  that  part  which  is  warranted,  and  void  for  the 
"  rest."  Mr.  Parker  had  power  to  raise  7000L  for  younger 
children  by  deed  or  will;  and  by  will  he  charged  the  premises 
with  8000Z. :  and  decreed  (e)  to  be  good  for  the  7000/.  In  Parry 
V.  Bowen  (f)  it  was  resolved  by  Lord  Chancellor,  that  where  a 
person  hath  power  to  lease  for  10  years,  and  he  leasethfor20 
years,  the  lease  shall  be  good  for  10  years  in  equity :  and  he  said 
it  had  been  so  settled  several  times  in  that  court.  Courts  of  law 
are  in  the  constant  practice  of  applying  the  same  principle  to 
awards :  if  an  arbitrator  has  exceeded  his  authority,  and  the 
measure  of  excess  be  apparent,  the  award  is  held  good  pro  tanto. 

(«)  2  Burr.  1147.  (6)  2  Ves.  644.  (c)  2  Bro.  Chan.  Cas.  54, 

{d)  M.  15  Eliz.in  C.  B.  3  Leon.  29. 

(e)  Parker  V.  Parker,  in  1714,  Gilb.  Eq.  Cas.  168.  and  cited  by  the  Court  in 
Coventry  v.  Coventri/,  1  Stra.  604:.  (f)  3  Chan.  Rep.  11, 

Then 
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1808.  Then  as  to  the  objection  of  this  being  a  reversionary  lease;  if 

the  tenant  for  life  could  demise  at  all  for  more  than  21  years  dete  r 

dem.  Brune  finable  on  lives,  there  can  be  no  objection  to  such  concurrent 
chattel  leases  for  lives,  not  exceeding  3,  which  are  all  running 
out  at  the  same  time;  though  the  one  be  not  to  commence  in  pos- 
session till  the  determination  of  the  other.  If  there  could  be  no 
objection  to  a  demise  for  99  years  determinable  on  the  lives  of 
A.  B.  and  C.  to  take  severally  in  succession,  in  the  same  instni- 
ment ;  what  difference  can  it  make  that  they  take  by  different  in- 
[  183  ]  struments,  or  at  different  times?  If  the  3  lives  be  consuming  at 
the  same  time,  the  reversion  is  not  burthened  beyond  the  terms 
of  the  proviso.  The  construction  contended  for  would  put  the 
landlord  in  the  power  of  the  tenants,  and  compel  him  to  purchase 
their  surrender  of  the  former  estate,  previous  to  every  renewal, 
without  any  benefit  to  the  reversioner.  But  even  upon  the  disa- 
bling statutes,  which  have  received  so  strict  a  construction,  it  has 
been  long  settled  that  concurrent  leases  are  good;  as  in  Co. Lit. 
45.  4  Bac.  j4br.  64,  5,  6,  and  the  cases  there  cited.  Concurrent 
leases  under  powers  to  lease  in  possession  for  years  certain,  or  de- 
terminable on  lives,  have  also  been  expressly  held  to  be  good,  in 
Winter  v.  Loveday  (a),  Read  v.  l^ash  (6),  Fox  v.  Collier  (c), 
Coventry  v.  Coventry  (d),  Goodtitle  v.  fumican  (e),  and  Doe  v. 
Cahert  (/) .  And  the  legality  of  such  leases  was  assumed  by  the 
legislature  in  the  act  for  regulating  the  granting  of  the  rolls* 
leases  (g),  which  controls  the  exercise  of  the  power  to  within 
7  years  of  the  expiration  of  the  existing  lease.  In  the  first 
mentioned  of  these  cases  it  was  considered  that  where  the  lease 
depended  on  the  duration  of  lives,  they  must  from  the  very 
nature  of  the  thing  be  concurrent  and  not  reversionary.  The 
lease  established  in  Whitlock's  case  was  a  concurrent  lease. 

Dampier  was  heard  in  reply  at  length,  and  obsei"ved  as  to  the 
argument  that  the  leases  were  good  at  least  for  21  years,  though 
void  for  the  excess,  that  it  was  only  a  rule  of  equity,  which  had 
never  been  acted  upon  at  law. 
[  184  ]  The  Court  directed  the  case  to  stand  over  for  consideration : 

and  in  this  term 

Lord  Ellen  BOROUGH  C.  J.,  after  stating  the  substance  of  the 
special  verdict,  delivered  the  opinion  of  the  court.  This  verdict 
furnishes  two  questions ;  the  one,  whether  these  four  leases  were 

(a)  Carth.  427  and  5  Mod.  881.  (t)  1  Leon.  147.  (f)  1  Arid.  65. 
(d)  Coot.  Re;?.  313.            (e)  DougZ.  565— 572.            (f)  2  East.  376. 
is)  Vide  Wilson  v.  Sir  T.  Sewell,  4  Burr.  1976. 

warranted 
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warranted  by  the  power;  and  the  other,  whether  a  notice  to  quit        1808. 
was  in  this  case  necessary.  Two  objectionshave  been  made  to  the       "" 
leasesj  one,  that  they  were  to  commence  in  future,  and  therefore    jgm  brune 
suchasthepowerdidnot  warrant;  theother,thatthepowerdid  not       against 
authorize  any  lease  for  years  which  might  by  possibility  exceed2 1 ; 
and  if  we  are  of  opinion  that  the  latter  is  a  valid  objection,  it  is 
unnecessary  to  say  any  thing  upon  the  former.  The  power  au- 
thorizes the  grant  of  either  a  chattel,  or  a  freehold  lease ;  the  for- 
mer not  to  exceed  21  years,  nor  the  latter  three  lives :  it  is  in  the 
alternative  to  grant  either  the  one,  or  the  other,  but  not  both;  so 
that  the  same  premises  cannot  at  any  one  time  be  under  leases 
both  for  years  and  lives.     It  was  held  in  Elmer's  case,  5  Co.  2. 
and  Marler  v.  Wright,  Moor  253,  4.  that  under  the  stat.  5  Eliz. 
c.  19.  s.  5.  which  vacates  all  bishops'  leases,  except  such  as  are 
for  21  years  or  3  lives,  the  same  premises  cannot  be  underleases 
for  years  and  lives  at  the  same  time :  and  it  should  seem  equally 
objectionable  under  such  a  power  as  this.     If  this  be  so,  it  may 
make  an  essential  difference  to  the  reversioner  or  remainder-man, 
whether  the  premises  are  let  for  three  lives,  or  for  99  years  deter- 
minable upon  three  lives.  A  chattel  lease  may  be  granted  pending 
a  prior  subsisting  on  e,  provided  it  be  within  the  1  imits  of  the  power, 
and  provided  it  give  no  beneficial  interest  during  the  continuance 
of  the  subsisting  lease;  butsolong  as  there  is  a  freehold  lease  in 
esse,asecondfreeholdleasecannotbe granted.  Therightofgrant-      [  185  J 
ing  a  second  chattel  lease  was  settled  in  Read  v.  Nash,  1  Leon.  148, 
and  is  recognized  as  law  in  Goodtitle  v.  Funucan,  Dougl.  3,  Ed. 
572 :  but  a  second  freehold  lease  cannot  be  granted,because  it  must 
be  to  take  effect  in  futuro,  and  a  freehold  cannot  be  conveyed  un- 
less it  is  to  take  effect  in  praesenti.    2Wils.\G6.    If  a  lease  there- 
fore were  granted  for  lives,  no  further  lease  could  be  granted  till 
that  lease  were  determined;  not  achattel  lease,  because  thepower 
does  not  admit  of  the  same  premises  being  under  a  chattel  and  a 
freeholdlease  at  the  same  time ;  nor  a  freehold  lease,  because  that 
would  be  to  commence  in  futuro :  whereas,  if  there  were  a  chattel 
lease  for  99  years  determinable  upon  three  lives,  and  one  of  those 
lives  were  to  drop,  a  second  chattel  lease  for  a  new  life,  in  addi- 
tion to  the  other  two,  might  be  granted  during  the  continuance 
of  the  first.     Whenever  a  life  therefore  dropped,  there  would  be 
this  essential  difference  between  a  freehold  and  a  chattel  lease, 
that,  upon  the  former,  no  new  life  could  be  added,  unless  the 
termor  would  surrender  the  first  lease;  whereas,  upon  the  latter, 
a  new  life  might  be  added  without  any  such  surrendei*.    In  the 

one 
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1808.        one  case,  therefore,  an  important  advantage  would  accrue  to  the 

reversionerorremainder-man,  if  the  tenant  for  life  and  the  persom 

dem  Beune  i"titled  to  the  first  lease  could  not  agree  upon  a  surrender;  in  the 
against  latter,  such  advantage  would  be  wholly  lost.  Attending,  there- 
fore,  to  this  material  difference  between  the  two  descriptions  of 
leases,  can  the  court  say  that  when  the  power  uses  terms  applica- 
ble to  one  of  them,  the  party  is  intitled  at  his  option  to  grant  the 
other  ?  Can  the  court  say  that  the  person  who  created  this 

f  186  ]  power  had  not  this  difference  in  contemplation,  and  did  not  intend 
the  reversioner  or  remainder-man  should  have  the  advantage 
which  might  result  from  confining  the  tenant  for  life  to  that  spe- 
cies of  lease  which  the  power  expressly  mentions?  in  Whitelock's 
case,  8  Co.  69  6.  this  very  point  was  conceded  by  the  whole 
court ;  and  if  that  case  be  law,  the  question  here  is  at  an  end.  In 
that  case  there  was  a  general  power  to  make  leases,  so  as  they  did 
not  exceed  three  lives  or  21  years;  and  under  that,  a  lease  for  99 
years  determinable  upon  3  lives  was  adjudged  good;  because  the 
only  restriction  in  the  power  was  that  the  leaseshould  not  exceed 
3  lives  or  21  years;  and  a  lease  for  99  years  determinable  upon 
three  lives  is  a  lease  not  exceeding  three  lives.  But  a  difference 
was  taken  between  a  general  power,  not  specifying  the  kind  of 
lease,  but  adding  a  restriction  to  limit  the  extent  of  the  leases; 
and  a  power  particularizing  the  species  of  lease  to  be  granted :  and 
it  was  said  that  "  if  one  hath  power  to  make  a  lease  for  three 
"  lives,he  cannot  make  one  for  99years  determinable  upon  three 
'^  lives;  quod  fuit  concessum  per  totam  curiam."  This  position, 
though  not  the  point  decided,  is  adopted  by  Lord  Rolle  in  his 
abridgment,  vol.  2.  p.  260.  pi.  3.  and  by  Doddridge  J.  in  Sheph. 
Touch.  269.  In  Rattle  v.  Popham,  2  Str.  992.  it  was  adjudged 
by  Lord  Hardwicke  and  the  other  judges  of  B.  R.  that  a  power 
to  limit  an  estate  to  a  wife  for  life  did  not,  at  law,  authorize  the 
grantingheranestateforyearsdeterminableuponherdeath:  and, 
according  to  the  report  of  this  case  by  the  late  Mr.  Ford,  the 
Court  recognized  the  distinction  laid  down  in  Whitelock's  case 
between  such  powers  as  particularize  the  species  of  leases  to  be 
granted,  and  such  as  do  not.  It  is  triiethat  after  the  decision  in 
Rattle  V.  Popham  in  K.  B.  Lord  Talbot  supported  that  lease 

[  ]87  ]  in  equity;  and  in  2  Burr.  J 147.  Lord  Mansfield  throws  some 
discredit  both  upon  fVhiielock'sca^e  and  Rattle  v.  Popham:  but 
in  Shannon  v.  Breadstreet,  Reports  temp.  Lord  Redesdale  66  to 
71.  Lord  Mansfield's  obsei*vations  are  canvassed  by  Lord  Redes- 
dale, and  the  determination  in  Rattle  v.  Popham  is  anproved  of 

by 
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by  him.  And  after  full  knowledge  of  what  Lord  Talbot  had 
done  after  the  decision  in  Rattle  v.  Popham,  Sir  Thomas  Clarke 
when  sitting  for  Lord  Hardwicke  appears  to  have  considered  that 
decision  right.  In  2  Ves.  664.  he  says  "  Suppose  one  has  power 
"  to  jointure  a  wife  for  life,  and  appoint  to  her  for  99  years  if  she 
"so  long  live;  as  in  the  case  of  Mr.  Newport;  at  law  it  was 
*'  held  in  B.  R.  to  be  void,  but  in  equity  good  pro  tanto."  It  is 
therefore  our  opinion  both  upon  principles  and  upon  authorities, 
that  as  this  power  authorised  leases  for  21  years  or  three  lives 
only,  the  leases  in  question,  which  are  for  99  years  determinable 
upon  three  lives,  are  not  warranted  by  it.  It  was  argued  that  the 
leases  if  not  good  for  the  99  years,  might  still  be  good  for  21 
years  should  any  of  the  lives  so  long  continue;  but  it  is  sufficient 
to  say  that  no  authority  was  cited  to  shew  that  a  court  of  law  has 
ever  held  itself  intitled  to  consider  such  a  lease  as  good  in  part. 
Upon  the  2d  question.  Whether  a  notice  to  quit  were  in  this 
case  essential,  we  are  afraid  the  special  verdict  does  not  enable  us 
to  decide  the  point.  The  receipt  of  rent  is  evidence  to  be  left  to  a 
jury  that  a  tenancy  was  subsisting  during  the  period  for  which  that 
rent  was  paid;  and  if  no  other  tenancy  appear,  the  presumption 
is  that  that  tenancy  was  from  year  to  year :  and  if  there  were  a 
tenancy,  it  is  not  for  the  court  to  say,  whether  it  be  continuing  or 
ended.  In  Roe  v.  Ward,  1  H.  Black.  97^  where  tenant  for  life 
made  a  lease,  and  died,  and  the  remainder-man  received  rent 
from  the  lessee  for  two  years;  the  payment  on  the  one  hand,  and 
the  receipt  on  the  other,  were  considered  as  mdewce  of  an  agree- 
ment for  a  tenancyfrom  year  to  year  upon  the  terms  contained  in 
the  lease.  And  in  Doe  v.  Watts,  7  TermRep.SS.  where  tenant  for 
life  made  a  lease  not  warranted  by  his  power,  and  the  remainder- 
man received  the  rent  reserved  by  it,  this  court  held  this  receipt 
evidence  of  a  tenancyfromyeartoyearbetween  thelessee  and  the 
remainder  man;  notwithstanding  a  case  of  Goodtitle  v.  Prentice, 
in  which  GowZd  Justice  ruled  the  contrary:  and  the  plaintiff  hav- 
ing been  nonsuited  for  want  of  a  notice  to  quit,  the  nonsuit  was 
confirmed.  It  has  been  argued  that  the  great  disproportion  be- 
tween the  rents  reserved,  and  the  real  value,  will  enable  us  to  say 
that  the  receipt  of  the  rents  did  not  create  a  tenancy  from  year 
to  year;  and  Right  v.  Bawden,  3  East,  260.  has  been  cited  to  sa- 
tisfy us  it  did  not.  In  Right  v.  Bawden,  however,  there  was  no 
proof  that  the  lord  knew  of  the  payment;  for  it  was  made  to  his 
lessee;  and  thatwas  a  special  case,  not  a  special  verdict:  and  as  it 
was  obvious  the  jury  must  have  been  directed  to  draw  a  conclu- 
sion against  a  tenancy  from  year  to  year,  the  payment  being  made 
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with  reference  to  a  supposed  tenancy  of  anothcF  kind,  the  Court 
might  not  think  it  necessary  to  send  the  case  back  to  have  that 
conchision  drawn.  This  is  a  special  verdict,  upon  which  if  what 
the  jury  has  found  be  evidence,  and  sufficiently  material  not  to  be 
rejected  as  surplusage,  the  court  cannot  draw  the  conclusion  of 
fact  which  is  to  result  therefrom,  however  palpable  it  may  be 
what  that  conclusion  ought  to  be.  As  to  the  disproportion  be- 
tween the  rent  and  the  value,  the  verdict  does  not  enable  us  to 
say  what  that  disproportion  was  during  the  period  for  which  the 
rent  was  received,  because  it  only  finds  what  was  the  value  at  the 
time  of  the  verdict:  but  if  the  disproportion  at  the  time  for 
which  the  rent  was  received  were  ever  so  clearly  ascertained,  we 
could  not  act  upon  it,  because  it  would  only  furnish  ground  to  in- 
duce a  jury  to  decide  against  a  tenancy.  The  receipt  of  the  rent 
is  some  evidence  of  a  tenancy;  upon  that  evidence  it  is  pecu- 
liarly the  province  of  the  jury  to  decide;  and  though  they  would 
probably  receive  a  very  strong  direction  to  decide  against  a  te- 
nancy, yet  they  only  can  decide  it:  and  unless  the  defendants, 
therefore,  will  consent  to  strike  out  from  the  special  verdict  every 
fact  which  can  be  deemed  any  evidence  of  a  tenancy  from  year 
to  year,  we  are  of  opinion  there  must  be  a  venire  de  novo. 


Monday,  BoURNE  against  TaYLOR. 

July  4th. 

TRESPASS  for  breaking  and  entering  the  plaintiff's  close, 
part  of  the  North  Farm,  otherwise  Lowstead  Farm,  and 
such^h^'^no  another  close,  part  of  the  Town  Farm,  in  the  township  of  Back- 
right,  without  worth,  in  the  county  of  Northumberlandy  and  subverting  the  soil, 
LT/nipon  the  *"^*  digging  and  boring  the  same,  &c.  The  defendant  pleaded 
copyholds 

within  his  manor,  under  which  there  are  mines  and  veins  of  coal,  in  order  to  hore  for  and 
work  the  same :  and  the  copyhol<ler  may  maintain  'respass  against  him  for  so  doing. 

But  where  ttie  d;  fendant  ju-tified  under  the  loid,  as  being  seised  in  fee  of  the  veins  of  coal 
lying  under  the  copyhold  tenements,  together  vnth  the  liberty  of  boring  for  and  fielting  (he  coal, 
&c.  it  is  not  enough  for  the  nlaintiff  to  reply  ih.it  as  well  all  the  veins  of  coal  under  the  said 
closes  in  which,  &c.  as  the  rtst  of  the  soil  wit!. in  and  under  the  i^ame,  had  immemorially  been 
parcel  of  the  manor  and  demised  and  demisrabU  by  co|)y,  &c.  without  any  exception  or  re- 
sei"vation  of  the  coril,  &c. ;  unlevs  he  al.«o  travei  -e  the  libtrty  of  working  the  mines  :  because 
the  plea  claims  >-uch  liberty  ntit  merely  as  annexed  to  the  seisin  in  fee  to  be  exercised  when 
in  actual  possessi'in,  but  as  a  present  liberty  to  be  exercised  during  the  continuance  of  the 
copyholder's  estate ;  and  therefore  the  replication  is  only  an  argumentative  denial  of  the 
liberty,  and  does  not  confess  and  avoid  it. 

the 
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the  general  issue  and  six  special  justifications  of  the  trespasses,        1B08. 
as  servants,  and  by  command  of  the  Duke  of  Northumberland.       ■q,,^.^^^^ 
The  1st  of  these  stated  that  the  Duke,  at  the  times  when,  &c.  was        agaimt 
and  is  seised  in  fee  *of  the  manor  of  Tynemouth,  with  the  ap-       Taylor, 
purtenances,  in  the  said  county,  of  which  the  closes  in  question     [  *190  ] 
have  immemorially  been  parcel  and  copyhold  tenements  of  the 
manor:  and  that  bij  reason  thereof  the  Duke  was  entitled  to  all 
mines  and  veins  of  coal  in  and  under  the  same  closes,  &c.  and 
to  bore  for,  dig  for,  and  get  such  mines  and  veins  of  coal.    The  2(1 
justification  stated  the  same  right  in  the  Duke,  he  making  and 
allowing  to  the  copyhold  tenants  of  the  said  closes  in  which,  &c. 
and  their  tenants  and  occupiers  thereof  respectively  a  reason- 
able  satisfaction  and  compensation  for  all  damages  done  or  occa- 
sioned to  them  respectively  by  such  boring  for,  digging  for,  and 
getting  such  veins  and  seams  of  coal  as  aforesaid.    The  3d  stated 
that  the  places  in  which,  &c.  from  time  immemorial  have  been 
parcel  of  the  said  manor;  and  that  the  Duke  is  seised  in  fee  of 
and  in  the  veins  and  seams  of  coal  lying  within  and  under  the 
copyhold  tenements  within  and  parcel  of  the  same  manor,  to- 
gether with  the  liberty  of  boring  for,  digging  for,  and  getting  such 
veins  and  seams  of  coal  there,  and  of  doing  all  such  acts  as  might 
or  may  be  necessary  for  those  purposes,  or  any  of  them.     The 
4th  stated  the  same  right  in  the  Duke  as  the  3d,  he  making  and 
allowing  to  the  said  copyhold  tenants,  &c.  (as  stated  in  the  2d 
justification)  reasonable  satisfaction  and  compensation  for  all 
damages  occasioned  to  them  respectively  by  the  boring  for,  dig- 
ging for,  and  getting  the  said  coals,  and  the  doing  such  neces- 
sary acts  as  aforesaid.    The  5th  and  6th  justifications  were  like 
the  3d  and  4th,  with  the  additional  allegation  that  the  Duke 
also  was  seised  in  fee  of  the  manor  of  Tynemouth. 

The  plaintiff  demurred  specially  to  the  first  and  second  justi- 
fications, because  they  do  not  allege  as  a  fact  that  the  Duke  was 
entitled  to  bore  for,  dig  for,  and  get  the  coal  within  or  under  the  [  191  ] 
copyhold  tenements  of  the  manor,  but  alleges  that  he  was  so 
entitled  as  a  consequence  of  law,  arising  from  the  fact  of  his  being 
seised  in  fee  of  the  manor:  and  because  those  pleas  do  not  shew 
how  the  Duke's  supposed  right  to  bore  for,  dig  for,  and  get  the 
same  coal,  or  to  enter  and  dig  in  the  close,  &c.  for  that  purpose, 
arose ;  whether  by  custom,  prescription,  grant,  or  how  otherwise. 
And  to  the  other  justifications  the  plaintiff  severally  replied,  that 
as  well  all  the  said  veins  and  seams  of  coal  within  and  under  the 
same  close  in  which,  &c.  as  the  rest  of  the  soil  and  ground  of  and 
within  and  under  the  same,  from  time  immemorial  have  been 
Vol.  X.  K  parcel 
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1808.        parcel  of  the  manor,  and  demised  and  demiseable  by  copy  of* 
■~  court-roll,  &c.  without  any  exception  or  reservation  thereout  or 

neainst  therefrom  of  the  mines  or  seams  of  coal  within  or  under  the  said 
Taylob.  closes  in  whichy  ^x.  or  either  of  them  or  any  part  thereof.  That 
before  the  said  Duke  was  so  seised  of  the  said  manor,  the  late 
Duke  was  lord  of  the  same,  and  seised  thereof,  and  at  a  court- 
baron,  &c.  granted  the  said  closes  in  which,  &c.  to  Sir  Matthew 
White  Ridley  Bart,  and  Charles  Brandling  Esq.  to  hold  to  them 
and  their  heirs  at  the  will  of  the  lord,  &c.  and  the  survivor  of 
them  demised  to  the  plaintiff,  &c.  The  defendant  demurred 
specially  to  these  replications  to  the  pleas,  because  they  do  not 
directly  traverse,  nor  confess  and  avoid,  the  matters  of  the  said 
pleas,  and  are  argumentative  and  not  issuable.  The  case  was 
argued  in  the  last  term. 

Holroyd  for  the  plaintiff.  The  principal  question  is.  Whe- 
ther, without  any  special  custom,  or  special  reservation  of  the 
mines,  the  lord  has  a  right  to  enter  upon  the  copyholder's  land 
r  192  1  ^"^  ^^^  ^^^  coals  there,  either  with  or  without  making  him  com- 
pensation for  the  injury  done  to  tlie  surface.  The  defendant  by 
his  pleas  admits  the  lands  to  be  copyhold ;  and  the  plaintiff  by 
his  replications  to  some  of  them  alleges  that  they  have  been  im- 
memorially  demiseable  by  copy,  without  any  resei-vation  of  the 
mines  of  coal.  Where  there  is  a  grant  of  the  land  itself,  all 
above  and  below  the  surface  passes  with  it  (a)y  unless  specially 
reserved.  This  indeed  is  not  the  nature  of  the  copyholder's 
estate  J  for  without  a  special  custom  he  cannot  dig  the  mines 
under  his  copyhold  j  nor  can  he  cut  trees  except  for  special 
purposes,  as  for  repairs,  or  toppings  and  loppings  for  fire-bote; 
because,  not  having  the  freehold  of  inheritance  in  him,  it  would 
bp  waste.  If  the  mines  were  reserved  out  of  the  grant,  though 
no  waste  could  be  committed  of  them,  the  tenant  digging  for 
them  would  be  a  trespasser.  But  where  any  estate  or  interest  in 
land  is  granted,  the  lessee  or  grantee  takes  not  only  the  surface* 
but  all  above  and  below  itj  and  no  other  can  break  the  soil, 
without  committing  a  trespass  upon  the  tenant's  possession.  If 
mines  were  opened  before,  the  tenant  may  dig  and  take  the  profit 
thereof;  which  shews  that  the  mines  themselves  are  granted* 
though  it  be  waste  in  him  to  dig  for  any  new  mine  without 
licence  (b).  Where  the  mines  are  expressly  reserved  to  tjie  lord, 
that  may  be  an  implietl  reservation  of  his  right  to  enter  and  dig 
ifor  them :  but  without  such  express  reservation,  or  a  custom 

(f/?;  1  Bhc.  Com.  18.  (b)  Saunders'  case,  5  Rep,  J2  Co.  Lit.  64.  b. 

reserving 
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reserving  the  right  to  the  lord,  which  is  equivalent,  it  would  be        1808. 

derogatoiy  to  his  grant  to  enter  and  dig  where  he  has  granted  the 

land  generally.  The  copyholder  is  clearly  entitled  to  all  the  J'Zhist' 
profits  of  the  soil,  of  part  of  which  he  must  be  deprived,  *if  the  Taylor. 
lord  may  enter  upon  and  dig  the  soil  for  coal,  which  cannot  be  [  *  193  ] 
procured  without  a  great  destruction  of  the  surface  about  the 
opening  of  the  mine.  The  lord,  therefore,  having  parted  with 
the  right  of  possession  to  the  whole  during  the  time  of  the  grant, 
must  necessarily  be  a  trespasser  if  he  enter  upon  the  copyhold. 
The  general  rule  is,  that  every  grant  is  to  be  taken  most  strongly 
against  the  grantor,  within  the  words  of  it.  With  respect  to  the 
particular  case  of  copyholds,  in  TTie  Earlof  Kent  v.  Walters  (a), 
Northey  having  contended  that  by  the  general  custom  of  copy- 
holds the  lord  might  cut  trees  on  them,  for  otherwise,  if  it  were  a 
copyhold  in  fee,  the  wood  would  never  be  cut,  which  would  be 
inconvenient;  hord  Holt  denied  the  lord's  right;  and  said  that 
the  copyholder  had  the  same  interest  in  the  trees  that  he  had  in 
the  land.  And  in  Ashmead  v.  Ranger  (b)  this  Court  held  that 
trespass  lay  against  the  lord  for  entering  and  cutting  down  trees 
on  the  copyhold;  Lord/foZf  again  affirming  his  former  opinion, 
that  the  tenant  had  the  same  customary  or  possessory  interest  in 
the  trees  that  he  had  in  the  land:  and  adding,  that  if  the, lord 
had  a  mind  to  cut  trees,  he  must  compound  with  the  tenant. 
This  judgment  was  affirmed  in  the  Exchequer-chamber  by  all 
the  Judges :  but  it  appears  (c)  to  have  been  afterwards  reversed 
in  the  House  of  Lords  by  11  against  10;  because  the  tenant 
could  not  cut  the  trees,  and  if  the  lord  could  not,  they  must  rot 
on  the  land;  for  then  nobody  could.  At  most  that  judgment  can 
only  conclude  that  particular  case.  That  mines  pass  by  the  ge- 
neral grant  of  an  estate  appears  from  Clavering  v.  Clavering  (d), 
where  tenant  for  life  amesnable  for  waste  was  held  entitled  to  r  jg4  n 
open  new  shafts  for  the  further  working  of  an  old  vein  of  coal. 
But  the  point  now  in  judgment  seems  to  have  been  decided  in 
Player  v.  Roberts  (e),  where  the  case  is  put  that  a  man  grants 
the  coal  and  coal  mines  within  a  manor,  parcel  of  which  was 
copyhold,  held  for  life,  to  J.  S. :  the  lessee  (stated  by  mistake 
for  the  lessor)  enters  on  the  copyhold,  and  digs  a  new  pit  there, 
during  the  life  of  the  copyholder,  and  takes  the  coals  and  con- 
verts them  to  his  own  use;  and  the  lessee  of  the  coal  mine 

(a)  12  Mod.  317.  (b)  lb.  378.  Com.  Rep.  71.  and  1  Ld.  Ray.  552. 

(c)  11  Mod.  18.  and  Salk.  638.  (d)  2  P.  Wms.  388. 

■(e)    W.  Jones,  244. 

K  2  Jjrougbt 
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1808,       brought  trover  against  the  lessor:  and  held  that  he  might;  for 

neither  the  lessee,  nor  the  lessor,  could  enter  on  the  copyholder 

asainst       ^®  ^^S  the  coals;  for  the  copyholder  shall  have  trespass  for  break- 

Taylob.  ing  his  close  and  digging  of  the  coals :  but,  that  when  the  coals 
M'ere  dug  out  of  the  pits  by  the  lessor,  or  lessee,  or  by  a  stranger, 
they  belonged  to  the  lessee,  who  should  have  trover  against  any 
one  who  took  them.  In  Lyddall  v.  Weston  (a),  upon  a  question 
whether  the  plaintiff  could  make  a  good  title.  Lord  Hardwicke  C. 
Said  that  there  was  no  instance  where  the  crown  had  only  a  bare 
reservation  of  royal  mines,  without  any  right  of  entry,  that  it 
could  grant  a  licence  to  any  person  to  come  upon  another  man's 
estate,  and  dig  up  his  soil  and  search  for  mines;  and  he  thought 
that  the  crown  had  no  such  power.  But  when  the  mines  were 
once  opened,  the  crown  may  restrain  the  owner  of  the  soil  from 
working  them,  and  may  work  them  on  its  own  account,  or  grant 
a  licence  to  others  to  do  so.  In  The  Bishop  of  JVinchester  v. 
Knight  (b)  the  facts  were,  that  a  customary  tenant  holding  under 
the  bishop  had  opened  a  copper  mine  where  none  had  been 

'  [  195  1  before,  and  dug  out  and  sold  great  quantities  of  ore,  and  after  his 
death  his  heir  had  continued  to  dig  for  and  dispose  of  other  cop- 
per ore.  The  bishop  filed  his  bill  against  the  executor  and  heir 
for  an  account.  Lord  Chancellor  Cowper  considered  that  the 
executor  would  be  liable,  if  the  tenant  had  no  right ;  but  this 
being  a  question  at  law,  and  doubtful  upon  the  evidence  before 
him,  he  directed  an  action  of  trover  to  be  brought  by  the  bishop 
against  the  then  tenant;  which  the  report  states  was  tried :  and 
there  never  having  been  any  mine  of  copper  before  discovered  in 
the  manor,  the  jury  could  not  find  that  the  customary  tenant 
might  by  custom  dig  and  open  new  copper  mines.  So  that  upon 
the  producing  of  the  postea,  the  Court  held  that  neither  the 
tenant  without  the  licence  of  the  lord,  nor  the  lord  without  the 
consent  of  the  tenant,  could  dig  in  these  copper  mines,  being 
new.  And,  lastly,  in  the  case  of  Grey  v.  The  Duke  of  North- 
umberland (cjj  Lord  Chancellor  restrained  the  lord  of  the  manor 
from  opening  a  mine,  which  he  was  preparing  to  do,  upon  the 

^    .  plaintiff's  copyhold  land. 

The  question  upon  the  pleadings  was  also  discussed  by  the 
counsel  on  both  sides;  but  it  is  sufficient  to  refer  to  the  opinion 
of  the  Court  upon  this  point. 

Hullock  contra.  It  is  admitted  that  the  freehold  is  in  the 
lord,  and  that  he  has  a  right  to  all  mines  under  the  surface  of  the 

(a)  2  Atk,  20.  (h)  \  P.  Wm,  406.  (c)  13  Vcs.jun.  236. 

copyhold  I 
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copyhold;  and  that  when  severed  and  taken  by  any  other,  the        1808. 

property  is  in  the  lord,  and  he  may  recover  it  in  trover.   'The      

question  then  is.  Whether  having  a  clear  right  of  property  in  the        aeidn^ 
subject-matter,  he  has  not  necessarily  incident  to  that  right,  the      Tatlor. 
power  of  taking  it  ?    A  copyholder,  in  the  origin  of  the  tenure,      [  J96  ] 
was  a  mere  tenant  at  will ;  and  at  this  day  can  derive  no  other 
rights  to  his  estate  than  what  have  in  fact  been  exercised  fi^om  all 
time,  and  which  are  therefore  given  to  him  by  the  custom  of  the 
manor.    In  every  instance  af  the  exercise  of  a  right  of  property 
over  his  estate,  it  lies  upon  him  to  shew  a  custom  for  what  he 
claims;  and  whatever  he  cannot  claim  by  custom  remains  in  the 
lord,  whose  rights  are  reserved  to  him  by  the  common  law,  and 
are  not  dependant  on  the  custom.     The  lord  might  originally 
have  granted  the  copyhold  with  what  reservations  he  pleased ; 
and  it  must  be  presumed  that  he  reserved  every  part  of  the  copy- 
hold which  the  custom  does  not  shew  that  he  granted  to  the  co- 
pyholder, with  all  the  powers  incident  to  the  enjoyment  of  such 
reservation.     [Lord  Ellenborough,  C.  J.     In  the  absence  of  all 
other  evidence  of  the  grant  than  the  custom,  does  not  the  absence 
of  any  custom  either  for  the  lord  or  the  copyholder  to  open  mines 
shew  what  the  terms  of  the  grant  were  ?]  The  origin  and  nature 
of  this  kind  of  estate  must  be  attended  to.    The  copyholder's 
estate  has  grown  out  of  encroachments  on  the  lord.  Even  at  this 
day  the  grant  does  not  operate  as  a  common  law-grant  would. 
Nothing  passes  by  it  but  the  mere  use  of  the  surface  of  the  soil : 
the  trees  andmines  still  remain  in  the  lord,  in  whom  is  thefreehold 
of  the  whole.    The  lord's  rights  must  either  be  taken  to  have 
been  reserved  out  of  the  original  grant,  if  any,  or  to  be  excepted 
by  the  common  law;  for  certainly  they  are  not  derived  from  the 
custom.     In  Folkard  v.  Hemmett  and  others  (a)  where,  in  case 
by  a  commoner  against  a  stranger  for  digging  the  soil  and  erect-      [  19/  ] 
ing  buildings  on  the  common,  the  defendant  justified  under  a 
grant  of  the  soil  by  the  lord  with  the  consent  of  the  homage  ac- 
cording to  the  custom;  Lord  C.  J.  De  Grey,  after  hearing  evi- 
dence of  similar  grants  by  the  lord  for  a  long  period  back,  said 
he  would  not  call  it  a  custom,  but  a  usage;  because  he  consi- 
dered it  as  a  reserved  right  of  the  lord;  and  that  it  was  legal. 
If  mines  be  expressly  reserved  to  the  lord  in  a  grant,  the  law 
would  reserve  his  right  of  entry  and  digging  there,  as  incident  to 
such  reservation.    And  the  legal  effect  of  an  exception  or  reser- 
vation by  the  law  cannot  be  less  beneficial  than  if  it  w- ere  by  the 

(ft)  Sittings  after  EaMer  16  Geo.  3.  C.  B.  5  Term  Rep.  4 if.  note. 

act 
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1803.       act  of  the  j^arty.    The  lord's  right,  however,  is  rather  an  excep- 

tion,  which  as  Lord  Coke  (a)  says,  is  ever  of  part  of  the  thing 

atrahiiit  granted  and  of  a  thing  in  esse,  than  a  reservation,  which  is 
Taylok.  always  of  a  thing  newly  created  or  reserved  out  of  the  land  de- 
mised. Then  the  law  excepts  every  thing  which  is  incident  to 
the  enjoyment  of  the  thing  excepted  j  and  when  it  gives  any 
thing  to  one,  it  gives  impliedly  whatsoever  is  necessary  for  the 
taking  and  enjoying  the  same  (bj.  If  trees  be  excepted  in  a 
lease,  the  law  gives  the  lessor  and  those  who  would  buy  of  him 
power  to  enter  and  shew  the  trees.  So  it  gives  power  to  him 
who  has  a  conduit  in  the  land  of  another  to  enter  and  mend  it 
when  needful.  L\ford's  case  (c).  In  the  case  of  mines  (d),  it 
was  held  by  all  the  judges  that  the  king,  having  by  his  preroga- 
tive a  right  to  all  gold  and  silver  mines  throughout  the  realm,  had 
also  the  liberty  to  dig  and  lay  the  same  upon  the  land  of  the  sub- 
[  198  ]  ject,  and  carry  it  away  from  thence :  which  is  directly  against 
what  is  said  by  Lord  Hardwicke  in  Lyddal  v.  Weston  (ej.  If 
one  have  a  right  of  way  over  another's  land,  he  may  enter  to  re- 
pair it  (J).  If  this  right  of  the  lord  affect  the  copyholder's  en- 
joyment, it  is  because  of  the  nature  of  his  tenure:  and  though 
every  grant  is  to  be  construed  most  strongly  against  the  grantor, 
that  only  applies  to  that  which  is  meant  to  pass,  but  not  to  an 
interest  which  it  is  admitted  did  not  pass.  The  case  of  Player 
V.  Roberts  (g)  was  a  question  of  property  between  the  lord  and 
the  lessee  of  the  coal  mine,  concerning  coal  severed  from  the 
mine;  and  no  doubt  the  property  when  raised  was  in  the  lessee; 
whether  rightly  dug  or  not  j  and  therefore  all  that  was  said  in 
respectof  the  right  to  digwas  beside  the  point  in  judgment.  But 
the  final  determination  of  the  lords  in  Ashmead  v.  Ranger  (fc),  is 
a  direct  authority  upon  principle  to  govern  this  case.  The  cases 
of  trees  and  of  mines  are  in  every  respect  analogous.  The  right  to 
both  when  severed  is  in  the  lord;  with  the  exception  of  such  trees 
the  tenant  is  entitled  to  take  for  repairs.  Then  if  the  lord  were 
adjudged  to  have  a  right  to  come  upon  the  land,  and  cut  down 
and  take  the  timber  as  incident  to  his  right  to  it  when  standing ; 
by  the  same  rule  he  must  have  an  equal  right  to  take  the  coal  or 
metals  under  the  surface  in  the  only  way  in  which  they  can  be 

(«)  Co.  Lit.  47.  a. 

(6)  2  Inst.  306.  Co.  Lit.  56.  a,  and  Firich't  Law,  63. 

(c)  11  Rep.  52.  and  Perk,  s.  111.  and  vide  Hodgson  v.  Field,  7  East,  613i 

Id)  Plmod.  313.  323.  330. 

(c)  2  Atk.  20.  (/)  Finch's  Luw,  63.  (g)  If.  Jones,  2*4. 

(/»)  Salk.  838.  and  11  Mod.  18. 

gotten, 
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gotten,  by  digging-  for  them.     The  judgment  of  the  lords  there        1808. 

was  conformable  to  the  opinion  delivered  in  Heyden  v.  Smith  (a) ; 

where  in  trespass  by  a  copyholder  against  the  lord's  baiUff  for  aZfnst^ 
entering  his  close  and  cutting  down  a  timber  tree;  the  fourth  Taylor. 
resolution  was,  that  the  lord  cannot  take  all  the  timber  trees;  [  199  ] 
but  he  ought  to  leave  sufficient  for  the  reparation  of  the  cus- 
tomary houses,  &c.  And  in  the  report  of  the  same  case  in  God- 
bolt,  Lord  Coke  says,  that  "  without  any  custom  the  lord  may 
*^  take  the  trees,  if  he  leave  sufficient  to  the  copyholder  for  the 
"  reparations."  There  are  also  other  authorities  to  that  effect  (b) . 
In  the  case  of  The  Countess  of  Rutland  v.  Gie  (c),  the  Court 
denied  a  prohibition  to  restrain  a  rector  from  digging  for  lead  in 
his  glebe ;  saying,  that  if  he  could  not  dig  mines  in  his  glebe, 
all  the  mines  under  all  the  glebes  in  England  must  remain  un- 
opened. And  Twisden  J.  thought  that  the  lord  might  open  a 
mine  in  a  copyhold  of  inheritance ;  though  Foster  and  Keeling 
Js.  thought  that  he  could  not.  Upon  the  whole  there  is  no  de- 
cided case  against  the  lord,  and  all  legal  analogies  and  principles 
are  with  him;  for  it  is  absurd  and  against  public  policy,  that  the 
owners  of  so  great  a  mass  of  property  should  be  precluded  by 
law  from  the  enjoyment  of  it. 

Holroyd,  in  reply,  upon  the  general  question,  said  that  if 
a  mine,  lime  pit,  or  stone  quarr)',  were  once  lawfully  opened 
upon  the  copyhold,  the  copyholder  may  dig  and  enjoy  it;  which 
sliewed  that  an  interest  passed  to  him  in  the  land  beyond  the 
mere  use  of  the  surface.  It  is  also  shewn  by  this,  that  if  the 
copyholder  himself  open  a  new  mine,  it  is  waste  in  him :  whereas 
if  no  interest  passed  to  him  in  it,  it  would  be  a  trespass,  and  not. 
waste;  and  therefore  not  a  forfeiture  of  the  copyhold.  Even  as 
to  trees,  it  is  said  in  the  5  th  resolution  of  Hey  don  v.  Smith  (d), 
that  the  copyholder  may  maintain  trespass  against  the  lord,  r  200  1 
for  breaking  and  entering  his  close,  and  cutting  arborem  siiam. 
And  in  Folkard  v.  Hemmett,  the  lord's  right  was  claimed  and 
supported  by  usage;  which  was  evidence  of  an  express  reserva- 
tion in  the  original  grant  of  the  right  of  common. 

Curia  adv.  vult. 

Lord  Ellenborough  C.  J.     This  was  an  action  of  trespass. 
The  defendant  pleaded  six  justifications.     The  first  stated  that 

(a)  13  Rep.  67.  Brdwnl.  828.  and  Godb.  172. 

(6)  1  Leon.  272.    case   365.      A)^r-ai/  v.    Bellingkam,    Finch's  Rep.    IDO. 
2  Brownl.  200. 

fc)  1  Sid.  lo?.     1  Lew.  107.  and  1  Keb.  537.  ^)   13  lirp.  GB,  9. 
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1808.        the  Duke  of  Northumberland  is  seised  in  fee  of  the  manor  of 
"TT  Tynemoiith;  that  the  places  in  which,  &c.  have  immemorially 

IJOliRNE  ,  ri  iif  1  I- 

aouiiist  oecn  copyhold  tenements  of  that  manor;  and  that  by  reason  thereoj 
Taylor.  the  Duke  is  intitled  to  all  mines  and  veins  of  coal,  in  and  under 
the  said  closes  in  which,  &c.,  and  to  bore  for,  dig  for,  and  get 
such  mines  and  veins  of  coal.  The  second  justification  states 
that  theDuke  had  the  right  above-mentioned, mafcing  and  allow^ 
ing  to  the  copyhold  tenants  of  the  said  closes  in  which,  ^c.  and 
their  tenants  and  occupiers  thereof  respectively,  a  reasonable  satis- 
faction and  compensation  for  all  damages  done  or  occasioned  to 
them  respectively  by  such  boring  for,  digging  for,  and  getting 
such  veins  and  seams  of  coal  as  aforesaid.  To  these  two  first 
justifications  the  plaintiff  had  demurred,  and  has  assigned  for 
cause,  that  the  existence  of  the  right  (so  claimed  as  aforesaid) 
is  alleged,  not  as  a  fact,  but  as  a  consequence  of  law  from  the 
Duke's  being  seised  of  the  manor.  The  third  justification  states 
that  the  places  in  which  &c.  from  time  whereof  &c.  have  been 
copyhold  tenements  of  the  manor  of  Tynemouth;  and  that  the 
Duke  is  seised  in  fee  of  all  the  veins  and  seams  of  coal  lying  within 
and  under  the  copyhold  tenements  of  the  manor  together  with  the 
liberty  of  boring  for,  digging  for,  and  getting  such  veins  and 
seams  of  coal  there,  and  of  doing  all  acts  necessary  for  those 
[  201  ]  pui-poses;  and  justifies  under  that  right.  The  fourth  is  the  same 
with  the  third,  except  that  it  adds,  that  compensation  is  to  be 
made  for  damages,  as  the  second  does.  The  5th  and  6th  are 
like  the  3d  and  4th ;  but  they  add  that  the  Duke  is  also  seised  of 
the  manor.  To  each  of  these  four  last  justifications  the  plaintiff 
has  replied,  that  as  well  the  said  veins  and  seams  of  coals  lying 
under  the  said  closes  in  which  &c.,  as  the  rest  of  the  soil  and 
ground  of  and  within  and  under  the  said  closes  in  which  &c., 
from  time  immemorial  have  been  parcel  of  the  said  manor,  and 
demised  and  demiseable  by  copy  of  court-roll,  without  any  excep- 
tion or  reservation  of  the  mines  or  seams  of  coal  within  or  under 
the  said  closes,  in  which  &c.  or  either  of  them,  or  any  part 
thereof;  that  the  said  closes  in  which  &c.  were  granted  to  Sir 
/  M,  fVJiite  Ridley  and  Charles  Brandling  Esq.,  to  hold  to  them  and 

their  heirs,  at  the  will  of  the  lord  &c.,  and  that  they  demised 
them  to  the  plaintiff.  To  each  of  these  replications  the  defendant 
has  denltirred,  and  has  assigned  for  cause,  that  they  do  not 
strictly  traverse,  or  confess  and  avoid,  any  of  the  matters  con- 
tained in  the  pleas,  and  are  argumentative,  and  not  issuable. 

Upon  these  pleadings,  therefore,  there  are  two  questions;  the 
one,  a  general  one,  whether  the  lord  of  a  manor  has,  as  lord,  a  right 

to 
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to  enter  upon  the  copyholds  within  the  manor,  if  there  be  mines 
and  veins  of  coals  under  them,  and  bore  for  and  work  such  mines 
or  veins  ?  the  other,  a  question  of  mere  form,  whether  the  repli- 
cation to  the  last  four  justifications  sufficiently  confess  and  avoid 
them;  or  whether  they  ought  not  to  have  traversed  the  liberty 
of  digging  stated  in  the  justifications. 

As  to  the  first,  if  such  a  right  as  is  claimed  exist,  it  is  singular 
that  it  is  not  noticed  in  any  of  the  books  which  treat  of  manors 
and  copyholds;  that  it  is  now  for  the  first  time  brought  forward; 
that  not  a  single  instance  is  given  of  the  exercise  of  it;  and  that 
with  the  single  exception  of  a  dictum  in  Rutland  v.  Greene,  what 
authorities  there  are  upon  the  point  are  all  against  it.     Rutland 
V.  Greene  is  in  1  Keb.  557.  1  Sid.  152.  and  1  Lev.  107.     The 
case  was  this;  a  parson  opened  a  mine  upon  his  glebe:  the 
patron  moved  for  a  prohibition  to  restrain  him  under  the  equity 
of  the  statute,  35  Ed.  1.  st.  2.    The  Court  thought  him  entitled 
to  open  and  work  the  mine;  because,  otherwise,  none  of  the 
mines  under  glebe  lands  throughout  £ngZa»d  would  be  opened. 
But  it  being  urged  that  this  was  the  only  way  the  patron  had  to 
tiy  his  right,  the  Court  granted  a  rule.     Siderjin  adds,  "  the 
same  law  seems  of  a  copyholder  of  inheritance.   Quaere  bien." 
Whether  this  were  his  own  conclusion,  or  collected  from  what 
fell  from  the  Court  does  not  appear:  but  if  any  inference  is  to 
be  drawn  from  it,  it  is,  that  the  copyholder  may  open  the  mine, 
not  the  lord.    Levinz  says  nothing  as  to  lord  or  copyholder :  but 
Keeble  says  "  Twisden  conceived  the  lord  may  open  a  mine  in 
a  copyhold  of  inheritance."     Foster  held  it  a  trespass ;  and 
Keeling  conceived  he  could  not  do  it.  The  utmost  extent  there- 
fore of  this  authority  is,  that  there  is  the  obiter  dictum  of  one 
Judge,  viz.  Twisden,  against  the  obiter  dicta  of  two  others,  Foster 
and  Keeling.     In  The  bishop  of  Winton  v.  Knight,  1  P.  Wms. 
406,  Lord  Chancellor  Coicper  held,  that  if  there  were  no  custom 
to  regulate  it,  neither  a  customary  tenant,  without  licence  from 
the  lord,  nor  the  lord  without  licence  from  the  tenant,  could 
open  and  work  new  mines.     In  that  case  a  customary  tenant  of 
the  manor  had  opened  a  copper  mine,  and  the  lord  filed  a  bill 
against  him  to  account  for  the  produce.  It  being  doubtful  where 
there  was  not  a  custom  which  would  protect  the  tenant,  the  Lord 
Chancellor  directed  the  lord  to  bring  an  action  of  trover :  but 
the  custom  appearing  upon  the  trial  not  to  be  applicable,  "  the 
Court  held,  that  neither  the  tenant,  without  the  licence  of  the 
lord,  nor  the  lord^  without  the  consent  of  the  tenant,  could  dig 
in  these  mines,  being  new  mines."    In  Player  v.  Roberts,  Sir 

fV.  Jones, 


1808. 

BOVRNE 

against 
Taylor. 


[202] 


[203  ] 
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1808.        W^.  Jones f  243.    J.  N.  was  copyholdei*  for  life:  the  lord  granted 

all  coal  mines  within  his  manor  for  99  years  to  Dimery,  who  un- 

iuminst       derlet  to  Player:  Dimery's  term  was  afterwards  surrendered  to 
Tayloh.      the  lord,  but  Player's  interest  was  not  extinguished:  the  lord 
opened  new  pits  upon  the  copyhold,  and  took  away  the  coal ; 
upon  which  Player  brought  trover  against  him.     Several  points 
were  moved;  and  the  last  was  this:  a  man  grants  all  his  coal 
and  coal  mines  within  a  manor,  (and  parcel  was  copyhold  for 
life,)  to  J.  S. :  the  lessee  (this  should  be  the  lessor)  enters  the 
copyhold,  and  digs  a  new  pit  in  the  copyhold  land  during  the 
life  of  the  copyholder,  and  takes  the  coals  and  converts  them 
to  his  own  use;  and  the  lessee  of  the  coal  mine  brings  trover 
against  the  lessor:  and,  by  the  Court,  so  he  may;  for  it  is  tiiie, 
that  neither  the  lessee  nor  the  lessor  can  enter  upon  the  copyholder 
to  dig  the  coals;  for  the  copyholder  shall  have  trespass  foi'  break- 
ing his  chse,  and  digging  hv9  coals.    But  when  the  lessor  or 
lessee  or  a  stranger  enters,  and  digs  the  coals  out  of  the  pits,  they 
belong  to  the  lesseej  and  if  any  other  take  the  coals,  the  lessee 
shall  have  trover:  and  upon  the  whole  matter  judgment  was 
given  for  the  plaintiff.    In  Gilbert  Ten.  327,  the  Lord  Chief 
Baron  says,  "  It  seems  to  me  that  a  copyholder  of  inheritance 
cannot,  without  a  special  custom,  dig  for  mines:  neither  can 
the  lord  dig  in  the  copyholder's  lands,  for  the  great  prejudice 
he  would  do  to  the   copyhold  estate.      Lastly,   In    Townly 
[  204  ■]     V.   Gibson,   2    Term  Rep.  704--707,   it  had    been  urged  in 
argument  that  the  lord  of  the  manor  was  entitled  to  the  mines 
under  the  copyholds,  unless  there  were  some  custom  to  exclude 
him :  and  Buller  J.  m  delivering  his  opinion,  said,  "  /  do  not 
agree  with  the  defendant's  counsel   that   the  lord  may,   unless 
restrained  by  custom,  dig  for  mines  on  the  copyholder's  lands :  but 
it  is  not  necessary  to  consider  that  question  here."     These 
authorities  are  in  point;  and  though  they  are  dicta  only,  not 
decisions,  they  are  the  dicta  of  great  men,  and  they  correspond 
with  the  usage  on  the  subject.    Valuable  as  the  supposed  right 
is,  there  is  not  a  single  instance  shewn  in  which  any  lord  has 
ventured  to  act  upon  it.     The  injury  to  the  tenant  would 
naturally  have  produced  resistance  on  his  part :  the  dicta  above- 
mentioned  would  have  encouraged  that  resistance :  a  suit  would 
have  been  the  consequence,  and  the  result  of  such  suit  must  have 
been  known  in  Westmirhster-hall:  and  as  none  such  is  known,  it 
may  fairly  be  presumed  that  a  litigation  of  that  kind  has  not 
taken  place. 
The  second  question,  whether  the  replicatioris  ought  to  have 

traversed 
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traversed  the  liberty  of  working  the  mines,  as  stated  in  the  3d  and       1808. 

subsequent  justifications,  depends  upon  the  construction  to  be       

put  upon  those  justifications.  If  they  mean  only,  that  the  liberty  against 
is  so  annexed  to  the  seisin  in  fee,  as  that,  until  the  right  of  actual  Taylor, 
possession  has  accrued  in  virtue  of  the  seisin,  the  liberty  cannot 
be  exercised;  the  replications  have  sufficiently  confessed  and 
avoided  it  by  shewing  that  there  is  an  outstanding  copyhold 
estate,  which  suspends  the  right  of  actual  possession.  But  if  the 
pleas  are  to  be  considered  as  claiming  the  liberty  presently,  i.  e. 
during  the  continuance  of  the  copyhold  estate;  that  liberty  is  not 
confessed  and  avoided  by  the  replications,  and  there  ought  to  have 
been  a  traverse.  The  latter  seems  to  be  the  true  meaning  of  these 
pleas :  and  indeed  the  pleas  would  be  bad  if  it  were  not ;  for  they  [  205  ] 
admit  that  the  closes  in  which,  &c.  were  copyJiold  tenements  at 
the  time  of  the  trespasses)  and  insist  upon  the  right  to  enter  upon 
the  copyholds.  The  defendant  says, all  the  mines  under  the  copy- 
holds are  the  Duke's,  and  the  Duke  has  a  right  to  work  them : 
the  closes  in  question  Avere  subsisting  copyholds  at  the  time  of 
the  trespass,  and  therefore  I  entered  under  the  Duke's  right.  The 
defendant  therefore  must  have  meant  that  the  Duke's  right  was 
such  as  entitled  him  to  work  during  the  copyholder's  estate.  The 
word  liberty  too  implies  the  same  thing.  It  imports,  ex  vi  ter- 
mini, that  it  is  a  privilege  to  be  exercised  over  another  man's 
estate.  A  man's  right  of  dominion  over  his  own  estate  is  never 
called  a  liberty.  Now  during  the  continuance  of  the  copyhold, 
if  the  mine  is  to  be  worked,  the  lord  must  exercise  a  privilege 
over  the  copyholder's  estate:  but  as  soon  as  the  copyhold  is  at 
an  end,  the  surface  will  be  the  lord's  as  well  as  the  coal,  and  he 
will  have  to  work  upon  nothing  but  his  own  property.  It  re- 
quires then  no  reasoning  to  prove,  that  if  the  pleas  claim  the 
liberty  during  the  continuance  of  the  copyholder's  estate,  a  re- 
plication that  the  copyholds  have  always  been  demised,  without 
any  exception  or  reservation  of  the  mines  or  seams  of  coal,  is  not 
a  confession  of  the  liberty  and  an  avoidance  of  it,  but  a  mere 
argumentative  denial  of  its  existence  j  and  as  this  is  assigned 
specially  as  a  cause  of  demurrer,  it  should  seem  that  the  repli- 
cations are  bad  on  this  ground,  and  that  the  plaintiff  ought  to 
have  leave  to  amende  or  that  there  should  be  judgment  for  the 
defendant. 

The  plaintiffs  counsel  then  prayed  leave  to  amend  his  repli- 
calioD^  which  was  grsaated. 


Doe 
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1808. 


Mondaj/,        DoE,  OH  the  sevcral  Demises  of  Webber,  and  the  Dean 

July  4th.  '  ' 

and  Chapter  of  Exeter,  against  Lord  George 
Thynne  and  Others. 

Upon     a  A  '^^^^  *^^^^  of  this  ejectment  for  premises,  called  the  Denn, 

tion  whether    •^^-    in  -East   Teignmouth,  in  the  county  of  Devon,   before 

certainancient  Thomson  B.,  the  title  was  stated  to  be  either  in  Webber  under 

books,  irom  ,  ' 

1585  to  1693,  a  purchase  from  the  dean  and  chapter  of  Exeter  in  pursuance  of 

preserved  in     j-jjg  land-tax  redemption  act,  or  remaininer  in  the  dean  and 

the  archives  r  j  o 

of  the  dean      chapter.  And  in  order  to  prove  that  the  dean  and  chapter  were 

and  chapter  of  in  possession  of  the  Denn.  several  ancient  books  denominated  on 

Exeter,  mti-       i.,t>7  ■,/-  i 

tuled  Mentals,  the  outside  /tewtaw,  were  produced  from  amongst  the  muniments 

and  contain-  of  the  dean  and  chapter  out  of  their  archives;  some  of  them  sub- 

of  the  names  sequent  to  the  disabling  statute  of  the  13  Eliz.  c.  10.  which 

of  theirestates  appeared  to  contain  entries  of  rent  from  time  to  time  received 

reserved  on*  ^  ^X  ^^^  ^^^^^  and  chapter  in  respect  of  the  Denn.     But  it  did  not 

each,  and  sol-  appear  to  the  learned  Judge  that  any  of  the  books  subsequent 

differenth£md°  *^  *^^^  period  purported  to  be  the  accounts  of  receivers  charging 

writings  a-  themselves  with  these  rents.    The  present  receiver  of  the  dean 

gainst  such  ^j^^j  chapter  was  then  called  on  the  part  of  the  plaintiff  to  prove 

tries  made  by  that  he  had  held  that  office  from  1803,  and  to  produce  his  books, 

thereceiversof  jjj  order  to  shew  that  he  kept  his  accounts  as  receiver  in  the  same 

the  dean  and  .         ,  .  ,     ,  ...        i  i  ,       i 

chaptercharg-  form  m  which  the  entries  in  the  old  books  were  made :  which 

mgthemselves  evidence  the  learned  Judge  thought  ^inadmissible  to  explain  the 
ceipt  of  the      ancient  books  and  therefore  non-suited  the  plaintiff, 
rents,  parol  \  jjcw  trial  was  moved  for  in  the  last  term,  when  the  general 

not  be  receiv-  form  of  the  entries  was  stated  to  be,  so  much  due  Jis  rent  for  the 
ed  to  prove  Denn,  (amongst  ather  descriptions  of  property)  and  afterwards 
ceivers' books'  ^^  ^  different  hand- writing  solvit,  with  a  date,  and  in  some  in- 
by  shewing  stances  solvit  in  scaccario;  from  which  the  lessors  of  the  plaintiff 
leSers^oFthe  wished  to  have  inferred  that  it  was  the  entry  of  the  receiver 
dean  and  charging  himself,  contending  that  the  practice  in  modern  times, 
las^M  yeare^  ^  f^^*  back  as  living  memory  went,  of  keeping  the  books  by  the 
had  kept  their  receivers  of  the  dean  and  chapter,  who  had  charged  themselves 
counts^inThe  i°  ^^^  ^^^^  ^^^"^f  Strengthened  that  inference.  But  at  this 
same  form.  [     -aO/    J 

But  it  appearing  that  some  of  the  entries  in  such  books  (though  not  the  entries  as  to  the  rent 
of  theesUtein  question)  contained  internal  evidence  of  their  being  the  books  ofreceivers;  by 
such  entries  as  "  solvit  mihi,'"  and  "  solvit  per  me."  Signed  with  the  initials  N.  W. ;  which 
entries  imported  that  JIV.  W.  was  therein  accounting  to  the  dean  and  chapter  for  money  paid 
to  himself;  and  with  the  receipt  of  which  he  debited  himself;  the  Court  directed  anew  trial, 
in  order  to  have  the  inspection  of  the  books  again  submitted  to  the  Judge  at  Nisi  Prius. 

distance 
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distance  of  time  it  could  not  be  told  by  whom  those  entries  were       1808. 
made;  and  the  books  it  was  admitted  came  out  of  the  posses-      ~~~ 
sion  of  the  dean  and  chapterj  having  been  kept  in  their  trea-       against 
sury,  to  which  the  receivers,  it  was  said,  had  access.     And  in     Lord  Gzo. 
answer  to  a  question  by  the  Court  as  to  the  respective  dates  of 
the  earliest  and  latest  entries  respecting  the Denn  in  these  books 
entitled  Rentals;  and  how  far  back  from  the  present  time  there 
was  living  evidence  of  the  books  having  been  kept  in  the  same 
form  by  the  receivers  j  it  was  answered,  that  the  earliest  date 
respecting  the  Down  was  1586,  and  the  latest  in  1693;  and  that 
there  was  evidence  of  the  modern  receivers  having  kept  their 
books  in  the  same  form  from  1/46  to  1803. 

Lens  Serjt.,  Courtenay,  and  A.  Buller,  shewed  cause  in  this 
term  against  the  rules  and  contended  against  the  admissibihty  of 
the  evidence  on  the  mere  ground  of  probability  that  the  books  had 
been  kept  by  receivers,  who  had  thereby  charged  themselves  with 
thereceiptof  the  rents.  They  admitted  that  it  was  not  necessary  in  [  208  ] 
these  cases  where  the  entries  were  made  at  a  distant  time,  to  prove 
the  hand- writing  of  the  steward  or  receiver,  which  might  be  im- 
possible to  be  done :  but  the  evidence  had  never  been  let  in  except 
where  the  books  or  papers  purported  on  the  face  of  them  to  be 
the  accounts  of  such  persons  delivered  in  to  their  employers,  and 
charging  themselves  with  the  receipt  of  money  on  their  account: 
as  in  Barry  v.  Bebbington  (a),  and  Stead  v.  Heaton  (b). 
Whereas  the  books  in  question  purported  to  be  rentals,  which 
are  documents  of  the  property  furnished  by  the  owners  them- 
selves, or  by  their  direction;  and  on  that  ground  the  like  evi- 
dence was  rejected  in  Outram  v.  Morewood  (c),  even  as  between 
third  persons  in  a  collateral  inquiry:  much  less  then  can  it  be 
evidence  for  the  owners  themselves  claiming  the  property.  It 
does  not  at  all  appear  but  that  the  solvits  may  have  been  written 
by  thedifferenttenants,nottochargebut  to  discharge  themselves. 
The  whole  class  of  cases  where  receivers'  accounts  have  been 
admitted  is  an  exception  to  the  strict  rule  against  receiving  in 
evidence  the  declarations  (for  these  entries  are  no  more)  of  facts 
by  third  persons;  and  therefore  the  mle  ought  not  to  be  relaxed 
further  than  the  cases  have  gone;  which  have  only  let  in  evi- 
dence of  these  documents  purporting  either  from  the  general 
title,  or  upon  the  face  of  the  entry  itself  in  question,  to  have 
been  made  by  a  person  charging  himself  to  another,  or  admit- 
ting a  fact  against  his  own  interest. 

(a)  4  Term  Rep.  514.  (hj  lb.  669. 

(c)  i  Term  Rep.  121 

Pell 
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1808.  P^W'Serjt.,  Dowpier,  and  Harri*,  in  support  of  the  rule;  after 
contending  that  the  parol  evidence  offered  of  *the  books  having 

aeainst       been  kept  by  receivers  for  60  years  past  in  the  same  form  was 
Lerd  Geo.     admissible  to  explain  the  manner  in  which  the  old  books  were 

^^*'*'^'  kept;  referred  to  the  books  themselves  as  containing  internal 
-t  '-^09  J  evidence  of  their  having  been  receivers*  books.  Some  of  them 
were  entitled  deJnta  quce  debentur;  others  Rentals;  in  which 
latter  the  solvits  were  entered.  In  the  first  column  are  the  names 
of  the  several  estates;  in  the  2d  the  rents;  in  the  3d  the  entries 
of  solvit  with  different  dates,  or  of  the  sums  remaining  unpaid : 
many  of  the  solvits  are  in  the  same  hand- writing  as  the  books 
themselves;  the  rest  in  different  hand- writings.  In  particular 
they  drew  the  attention  of  tlie  Court  to  an  entry  in  1678,  by 
which  it  appeared  that  part  of  the  rent  of  an  estate  called  Brans- 
combe  was  first  received,  and  the  rest  of  the  rent  is  afterwards 
entered  as  received  in  this  form :  "  solvit  residuum  mihi  N.  W. ;" 
'  **  *  and  to  another  entry  of  "  solvit  per  me"  with  the  signature  of 
the  same  person.  These  they  contended  must  have  been  entries 
by  some  person  in  the  character  of  a  receiver  by  reason  of 
the  words  mihi  and  per  me,  and  by  which  that  person  charged 
himself  with  the  receipt.  And  that  this  was  strengthened  by  the 
consideration  that  these  were  the  books  of  a  corporation,  which 
can  only  keep  its  books  by  the  medium  of  some  officer,  who  must 
at  all  events  be  responsible  to  the  general  body. 

The  Court  desired  to  liave  an  inspection  of  the  books  them- 
selves, from  whence  they  were  called  upon  to  infer  the  character 
'  of  the  persons  by  whom  the  entries  were  made :  and  the  case 

stood  over  for  further  examination  of  them  till  the  end  of  the 
term,  when 
r  210  1  Lord  Ellenborocjgh  C.  J.  said — ^The  motion  for  a  new 
trial  in  this  case  has  been  made  on  the  ground  of  the  refusal  of 
the  judge  to  receive  in  evidence  comparatively  modern  receivers' 
books,  in  order  to  lay  a  foundation  for  presuming,  from  a  com- 
parison between  the  two,  that  certain  other  ancient  books  kept 
in  the  same  manner,  and  containing  like  entries  of  receipts  and 
payments,  were  also  receivers'  books,  and  entitled  to  be  read  in 
evidence  as  such.  We  are  of  opinion,  that  the  similitude  which 
appears  upon  the  entries  to  exist  between  the  ancient  and  modern 
books  does  not  laya  safe  and  adequate  ground  for  presuming  that, 
because  the  later  books  are  known  and  can  be  proved  to  have  been 
kept  byreceivers  of  thedeanandchapterof£xe*er,and  accounted 
upon  as  such,  therefore  the  former  books  were  kept  by  persons  of 
thesame  description  and  character,andmadeandusedforthelike 

purpose. 
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purpose.  We  therefore  cannot  grant  a  new  trial  for  the  rejec- 
tion of  the  evidence  offered  for  this  purpose,  upon  the  ground 
on  which  it  has  been  prayed.  But  inasmuch  as  .upon  inspec- 
tion of  the  original  ancient  books,  we  think  they  do  contain  very 
strong  internal  evidence  of  their  actually  being  receivers*  books ; 
the  language  of  several  entries  importing  that  one  Nicholas 
Webber  was  therein  accounting  to  the  dean  and  chapter  for 
money  paid  to  himself,  and  with  the  receipt  of  which  he  therein 
debits  himself:  such  as  "  solvit  mihi,"  "  solvit  per  me:"  We 
are  of  opinion  that  it  is  fit  that  a  new  trial  should  be  granted, 
for  the  purpose  of  submitting  the  quality  and  character  of  these 
books,  and  the  question  of  their  admissibility  as  receivers'  books, 
again  to  the  consideration  of  the  Judge,  upon  a  further  inspec- 
tion of  the  contents  of  the  same. 


1808. 

Doe 

against 

Lord  Geo- 

Thyjsne. 


The  King  against  Hawkins. 


[  211  ] 

Tuesday, 
July  5th. 


THIS  was  an  information  in  the  nature  of  a  quo  warranto,  one  who  has 
calling  upon  the  defendant  to  shew  by  what  authority  he  "ot  taken  the 
claimed  to  be  an  alderman  of  the  borough  of  Saltash;  to  which  within  a  year 
the  defendant  pleaded,  settingout  the  constitution  of  theborough  being  incapa- 
under  the  charter  of  the  14  Geo,  3.  which  constituted  seven  al-  elected  into 
dermen,  one  of  whom  was  to  be  mayor  and  another  justice  of  the  a  corporate 
peace,  and  an  indefinite  number  of  free  burgesses;  and  ordained  ^f^ar^c^^T^' 
that  when  any  of  the  aldermen  should  die  or  be  amoved  from  la.hisdisqua- 
their  offices,  the  mayor,  justice  of  peace,  and  the  rest  of  the  {jgW  not  to? 

removed  by 
the  annual  act  of  indemnity  (47  G.  3  st.  3  c.  35.)  the  6th  section  of  which  restrains  its  opera- 
tion in  cases  where  the  office  shall  have  been  "  already  legally  Jillsd  up  and  enjoyed  by  any 
"  other  person,"  at  the  time  of  passing  the  act :  the  fact  being,  that  the  defendant  and  another 
were  candidates  at  the  time  of  election, when  40  electors  were  assembled;  and  after  2  electors 
had  voted  for  each  candidate,  the  candidates  were  asked  whether  they  had  previously  taken  the 
sacrament ;  to  which  the  defendant  answered  in  the  negative,  and  the  other  candidate  in  the 
affirmative;  whereupon  notice  of  the  defendant's  incapacity  was  publicly  given  to  the  electors, 
and  was  heard  by  all  who  afterwards  voted  for  the  defendant,  being  20  ia  number,  except  2 
or  3;  and  16  afterwards  voted  for  the  other.     Held, 

1,  That  all  the  votes  given  for  the  defendant  after  such  notice  were  thrown  away. 

2,  That  the  other  candidate,  having  the  greatest  number  of  legal  votes,  was  duly  elected; 
though  some  of  the  defendant's  votes  (not  being  equal  in  number  to  the  good  votes  ultimately 
given  for  the  other)  bad  voted  before  such  notice. 

3,  That  the  presumption  of  law  being  that  every  person  has  conformed  to  the  law  till  some- 
thing appear  to  rebut  that  presumption ;  it  must  be  taJcen  that  the  other  candidate,  who  affirmed 
his  qualification,  which  was  not  negatived  by  the  jury,  was  duly  qualified ;  and  that  such  his 
election,  perfected  by  swearing-in,  was  a  filing  up  and  enjoying  by  him  of  the  office,  within 
the  proviso  ef  the  indemnity  aet,  so  as  to  preclude  its  operation  by  relation  in  favor  of  the 
defendant, 

aldermen 


/ 
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1808.       aldermen  and  free  burgesses,  or  the  major  part  of  them,  should 
— — - —      elect  one  of  the  free  burgesses  inhabitants  of  the  borough  to 

a^gaimt       supply  the  vacancy;  and  that  the  person  so  elected  should  hold 
Hawkins,     the  office  of  alderman  for  life  unless  amoved;  he  first  taking  his 
oath  before  the  mayor,  or  justice  of  the  peace,  or  two  or  more 
aldermen,  or,  in  default  of  these,  before  four  or  more  free  bur- 
gesses inhabitants,  well  and  truly  to  execute  his  office,  &c.  The 
[  212  ]      plea  then  stated  the  acceptance  ofthe  charter,  and  that  afterward?, 
on  the  6th  of  November  1806,  R.  Thomas  an  alderman  died ;  and 
that  on  the  18th  of  December  1806  the  mayor,  justice  of  peace, 
and  the  four  other  aldermen  duly  assembled  at  the  Guidhall  to 
elect  an  alderman  in  his  room,  and  did  elect  the  defendant, 
then  being  a  free  burgess  and  inhabitant  of  the  borough,  to  be 
an  alderman,  who  was  in  due  manner  sworn  in  before  the  mayor; 
and  so  he  made  title  to  the  office.     The  replication,  admitting 
the  due  assembly  of  the  corporation  to  make  an  election,  took 
several  issues,  1.  That  the  defendant  was  not  duly  elected  at 
that  assembly.     2.  That  he  did  not  duly  take  an  oath  of  office 
before  the  mayor;  and  3.  that  he  was  not  duly  sworn  into  the 
office :  and  on  issues  joined,  a  special  verdict  was  found  stating 
that  on  the  18th  of  December  1806,  the  place  of  one  of  the  alder- 
men of  the  borough  being  vacant,  the  mayor,  justice  of  the  peace, 
and  the  rest  of  the  aldermen,  and  34  of  the  free  burgesses,  assem- 
bled in  the  Guildhall  of  the  borough  on  due  notice,  in  obedience 
to  a  writ  of  mandamus  from  B.  R.  commanding  them  to  proceed 
to  the  electing  and  swearing-in  of  an  alderman  in  the  place  of 
R.  Thomas  deceased.  That  at  that  assembly  the  defendant  and 
Peter  Spicer,  being  free  burgesses  inhabitants  of  the  borough, 
were  proposed  as  candidates.  That  after  two  voters  had  voted  for 
the  defendant,  and  two  other  voters  for  P.  Spicei'^  and  before  any 
'     other  person  had  voted  or  offered  to  vote  for  the  defendant  or 
Spicer,  C.  Carpenter  as  agent  for  Spicer  asked  Spicer  whether  he 
had  taken  the  sacramentwithin  ayear;  to  which  Spicer  answered 
that  he  had;  but  no  other  evidence  of  this  fact  was  given  to  the 
jury.     Carpenter  then  put  the  same  question  to  the  defendant, 
who  answered  that  he  had  not.    Whereupon  Carpenter  notified 

[  213  ]  and  declared  to  the  mayor,  justice  of  the  peace,  aldermen,  and 
free  burgesses  so  assembled,  and  in  their  hearing,  that  the  defend- 
ant was  on  that  account  ineligible,  and  incapable  to  be  elected 
an  alderman ;  and  that  if  any  voter  should  after  that  notification 
give  his  vote  for  the  defendant,  such  vote  would  be  thrown  away 
and  void.  And  Carpenter  then  and  there  publicly  read  the  12th 
action  of  the  stat»  13  Car.  2  c.  12.  After  which  20  voters  voted 

for 
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for  the  defendant,  all  of  whom  except  2  or  3  were  present  when        1808. 
the  notification  of  the  ineligibility  of  the  defendant  was  made,     ^j^^^^j^, 
and  heard  the  same :  and  16  voters  voted  for  Spicer.  That  the  de-       against 
fendant  was  thereupon  sworn  in  by  the  mayor,  and  took  the  usual     Hawkiits. 
oaths.    That  S,  Drew,  one  of  the  aldermen,  in  the  hearing  of  the 
mayor,  justice,  aldermen,  and  free  burgesses  so  assembled,  de- 
clared that  P.  Spicer  was  duly  elected  alderman ;  and  Spicer  was 
also  thereupon  tendered  to  the  mayor  to  be  swoni  in  and  offered 
to  take  the  usual  oaths.    But  the  mayor  refused  to  swear  him 
in :  whereupon  he  was  sworn  in  by  Drew  and  Gahorion,  two  of 
the  aldermen.  That  the  defendant  had  not  taken  the  sacrament 
according  to  the  rites  of  the  church  of  England  witliin  a  year 
before  the  election ;  but  he  took  it  afterwards  on  Sunday  the 
4th  o(  October  1807.     But  whether  the  defendant  werc  duly 
elected  an  alderman,  or  duly  took  his  oath  of  office  before  the 
mayor,  or  was  duly  sworn  into  the  office,  the  jurors  pray  the 
advice  of  the  court,  and  find  tiie  issues  accordingly. 

This  case  was  argued  on  two  former  days  in  this  term  hy Adam 
jun.  for  the  prosecution,  and  A.  Buller  for  the  defendant;  but  as 
all  the  points  made  and  autliorities  cited  were  fully  noticed  by 
the  Court  in  delivering  their  judgment,  it  is  unnecessary  to  re- 
peat them. 

Lord  Ellenborough  C.J.  on  this  day  delivered  judgment. —     {  214  ] 
This  was  an  information  in  nature  of  a  quo  warranto,  to  know  by 
what  authority  the  defendant,  Edward  Hawkins,  claimed  to  be 
an  alderman  of  the  borough  of  Saltash.    The  defendant,  by  his 
plea,  states  the  charter  of  the  7th  of  June  14  Geo.  3.,  which  di- 
rects the  election  of  aldermen  to  be  made  in  the  following  man- 
ner. That  whenever  it  shall  happen  that  any  of  the  aldermen  of 
the  said  borough  for  the  time  being  shall  die,  or  be  amoved  fi'om 
their  offices,  then  and  so  often  it  shall  be  lawful  for  the  mayor, 
justice  of  peace,  and  the  rest  of  the  aldermen  and  free  burgesses 
of  the  said  borough,  for  the  time  being,  or  the  major  part  of 
them,  to  elect  or  prefer  one  or  more  of  the  free  burgesses,  inha- 
bitants of  the  said  borough,  alderman  or  aldermen,  to  fill  up  the 
number  of  seven  aldermen  of  the  said  borough;  and  that  the 
person  or  persons  so  elected  should  hold  the  office  for  life,  or  un  til 
.  amoved ;  he  or  they  so  elected  first  taking  his  or  their  corporeal 
oath  or  oaths  before  tlte  mayor,  or  justice  of  the  peace  of  the 
borough,  for  the  time  being,  or  two  or  more  of  the  aldermen  of 
the  said  borough,  or  in  default  of  the  mayor,  justice,  or  aldermen, 
but  not  otherwise,  before  four  ormOre  free  burgesses  inhabitants 
of  the  said  borough.     That  on  a  vacancy  of  an  alderman  by  the 
Vol.  X.  L  death 
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1808.  death  of  Richard  Thomas^  the  mayor,  justice  of  peace,  and  four 
aldermen,  being  the  rest  of  the  aldermen,  and  divers  of  the  free 

against       burgesses,  duly  assembled  on  the  18th  December  1806,  at  the 

Hawkins,     Guildhall  in  the  said  borough,  and  did  then  elect  the  defendant, 

being  a  free  burgess  and  inhabitant,  to  be  alderman  in  the  room 

of  the  said  Thomas;  and  that  after  his  election,  and  before  he 

took  on  himself  the  office,  he  was  duly  sworn  before  the  mayor. 

[215  ]  The  replication  to  this  plea  puts  in  issue  first,  his  election  in 
manner  and  form  as  stated :  secondly,  his  taking  in  due  manner 
his  corporeal  oath  before  the  said  mayor :  thirdly,  his  being 
duly  sworn  into  the  office.  On  these  issues  the  jury  find  aspecial 
verdict.  [Then  after  stating  the  facts  found  by  the  jury,  his 
Lordship  proceeded — '] 

On  this  state  of  facts  it  is  clear,  that  at  the  time  of  the  election, 
namely,  on  the  18th  of  December  1806,  the  defendant  Hawfciw* 
was  incapable  of  being  elected  into  the  office  of  alderman  of  the 
borough  by  the  express  prohibition  of  the  stat.  13  Car.  2.;  it 
having  been  admitted  by  himself  at  the  time,  and  it  being  now 
stated  as  a  fact  by  the  special  verdict,  that  he  had  not  taken  the 
sacrament  within  a  year  next  before  such  day  of  election.  But 
he  founds  his  right  to  retain  the  office  on  the  subsequent  indem- 
nifying act  of  the  47th  of  the  king;  he  having  since  qualified 
himself  by  taking  the  sacrament  within  the  time  for  that  purpose 
limited  by  such  act ;  whereby  he  is  discharged  from  all  disabi- 
lities and  incapacities  before  incurred,  and  is  recapacitated  and 
restored  to  the  same  state  and  condition  as  he  was  in  before  such 
neglect  and  omission  in  the  most  ample  manner;  subject  to  the 
proviso  in  the  6th  section  of  the  act  (a)  which  is  "  that  this  act  or 
"any  thing  herein  contained,  shall  not  extend  or  be  construed  to 
"extend  to  restore  or  entitle  any  person  to  any  office  or  employ- 
"  men t,  benefit,  matter  or  thing  whatsoever,  already  actually 
"avoided  byjudgmentofany  of  his  majesty's  courts  of  record,  or 
"already  legally  filled  up  and  enjoyed  by  any  other  person  ;  but  that 
"such office  or  employment,benefice,  matter  or  thing  so  avoided 
[  216  ]  "or  legally  filled  up  and  enjoyed,  shall  be  and  remain  in  and  to  the 
"person  who  is  now,  or  shall  at  the  passing  of  this  act  be,  legally 
"intitled  to  the  same,  as  if  this  act  had  never  been  made  :"  and 
this  brings  it  to  the  questions  of  Sj^er's  election :  for  if  the 
office  or  ptace  of  alderman  of  this  borough  were  legally^Zfed  and 
jenjoyed  by  Spicer,  then  the  present  defendant  is  not  entitled  to  the 

(a)  47  G.  i.si.  fi.c  35.*.  6.  which  is  thes^me  as  sect.  5.  in  the  stat.  4f  G.  3. 
e.  83.  in  the  last  edition  of  the  printed  Statutes. 

benefit 
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benefit  of  this  indemnifying  or  cecapaqtating  statute.  As  to  IQG8. 
Spicer's  qualification  or  capacity  to  be  elected,  we  must  take  jt  — ~" 
that  he  was  duly  qualified  by  having  taken  the  sacrament  within  asainst 
a  year  j  on  the  question  put  to  him  at  the  time,  he  declared  that  Hawkins. 
he  had  done  so,  and  such  allegation  is  not  negatived  by  the  ver- 
dict: and  according  to  the  authorities  alluded  to  in  the  argument, 
viz.  Powell  V.  Milbanke  (a),  Williams  v.  The  East  India  Com- 
pany (6),  and  Monk  v.  Butler  (c),  the  presumption,  that  every 
man  has  conformed  to  the  law,  shall  stand  till  something  shall 
appear  to  shake  that  presumption.  Was  he,  Spicer,  then  duly 
elected  on  the  10th  December  1806?  That  question  depends  on 
the  effect  of  the  notice  given  to  the  electors  of  the  incapacity  of 
the  other  candidate,  Hawkins,  to  be  elected.  There  is  no  objec- 
tion to  the  due  holding  of  the  assembly  to  elect :  40  persons  duly 
qualified  to  vote  are  stated  to  have  been  present;  viz. the  mayor, 
the  justice,  four  aldermen,  and  34  free  burgesses :  Hawkins  and 
Spicer  are  proposed  as  candidates ;  and  after  two  persons  had 
voted  for  Hawkins,  and  two  for  Spicer,  notice  is  given  of  the  fact 
creating  Hawkins'  incapacity  (which  fact  he  at  th6  time  himself 
acknowledges),  and  that  all  votes  given  for  him  after  that  notice 
would  be  void  and  thrown  away ;  and  the  incapacitating  clause 
of  the  statute  Car.  2.  is  publickly  read :  and  all  this  is  found  [  217  ] 
to  have  been  in  the  presence  and  hearing  of  all  who  afterwards 
voted  for  Hawkins,  except  two  or  three.  After  this  notice,  20 
persons  voted  for  Hawkins,  and  16  for  Spicer;  these  numbers, 
with  the  two  votes  before  given  to  each  of  the  candidates,making 
up  the  full  number  of  40.  If  the  law  be,  that  at  the  election  of 
corporate  officers,  the  votes  given  for  an  incapable  candidate, 
after  notice  of  such  incapacity,  are  to  be  considered  as  thrown 
away,  i.  e.,  as  if  the  voters  had  not  given  any  vote  at  all ;  then 
this  will  be  a  good  election  of  Spicer ;  unless  the  time  when  no- 
tice of  his  incapacity  was  given,  namely  after  two  persons  had 
given  their  votes  for  each  of  the  candidates,  can  be  considered  as 
making  any  difference.  The  general  proposition  that  voles  given 
for  a  candidate,  after  notice  of  his  being  ineligible,  are  to  be  con- 
sidered the  same  as  if  the  persons  had  not  voted  at  all,  is  sup- 
ported by  the  cases  of  The  Queen  v.  Boscawen,  Easter,  13  Anne, 
The  King  v.  Withers,  Easter,  8,  G.  2.  Taylor  v.  Mayor  of  Bath, 
M.  15  G.  2.,  all  which  are  cited  in  Cowper  537,  in  the  King  v. 
Munday.    In  the  first,  Boscawen  and  Roberts,  the  two  candi- 

(a)  3  Wils.  362.  S66.and  2  Blac.  Rep.  852.  (b)  3  FMst,  192. 

(c)  1  Rol.  Rep.  83.  and  vide  Dr.  Harscot's  case,  Comb.  202. 

L  2  date« 
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1806.  dates  had  an  equal  number  of  votes ;  but  because  Boscawen  was 
•~~~  incapable,  the  votes  given  for  him  were  considered  as  thrown 
against  away,  and  the  other  duly  elected.  In  the  second  case,  Withers 
llAWKiNSi,  had  5  votes  out  of  1 1 ;  and  the  other  six  refusing  to  vote  at  all, 
the  Court  held  Withers  duly  elected;  and  that  the  six  who  refused 
to  vote  were  virtually  consenting  to  the  election  of  Witliers.  In 
the  third  case,  Tai/Zor,  Bigg,  and  Kingston,  were  candidates : 
Bigg  was  objected  to  as  a  disqualified  person;  notwithstanding 
which  Bigg  had  14  votes,  Taylor  13,  and  Kingston  only  1. 
[  218  ]  There  Lord  Chief  Justice  Lee,  at  Nisi  Prins,  directed  the  jury, 
that  if  they  were  satisfied  that  the  electors  had  notice  of  Bigg's 
want  of  qualification,  they  should  find  for  the  plaintiff;  (that 
was  TayZor,  who  had  only  13  votes;)  because  Bigg  not  being 
qualified  was  to  be  considered  as  a  person  not  in  esse,  and  the 
voting  for  him  a  mere  nullity.  The  jury  found  for  the  plaintiff: 
and  the  Court,  on  motion  for  a  new  ti-ial,  agreed  with  the  law  as 
laid  down  by  Lord  Chief  Justice  Lee,  and  refused  a  new  trial. 
And  in  The  King  v.  Munday,  in  Cowper,  and  The  King  v.  Coe, 
in  the  27th  of  the  present  king,  HU.  Term,  this  doctrine  was  not 
denied ;  although  the  cases  then  before  the  Court  went  off  on 
other  points.  Is  there  then  any  solid  distinction  between  the 
cases  I  have  alluded  to,  as  establishing  the  general  proposition, 
and  the  present  case,  on  account  of  the  notice  of  the  disqualifica- 
tion of  Hawkins  having  been  given  after  two  persons  had  voted  ? 
We  think  there  is  not :  there  still  remained  36  persons  to  vote, 
of  whom  1 6  only  voted  for  Spicer,  and  20  for  Hawkins :  although 
we  are  not  prepared  to  say,  that  if  the  notice  had  been  given  in  a 
nipre  advanced  stage  of  the  poll,  it  would  have  made  any  differ- 
ence, provided  the  number  of  votes  given  for  Hawkins  without 
notice  of  his  incapacity  had  not  been  equal  to  those  given  for 
Spicer,  Spicer  having  been  therefore  in  our  opinion  duly  elected 
into  the  office  of  alderman,  and  having  been  sworn  in  before  two 
of  the  aldermen,  who  have  by  the  charter  authority  to  administer 
the  oaths,  the  office  was  legally  filled  up  and  enjoyed  by  him  ;  for 
we  know  not  of  anyother  enjoyment  of  such  office,  except  being 
duly  elected,  accepting  the  office,  and  being  sworn  in.  Under 
these  circumstances,  we  think  the  defendant /fawfcwi*  is  excluded 
[  219  ]  fi*om  the  benefit  of  the  indemnifying  act  of  the  47th  of  the  king, 
by  the  proviso  contained  in  the  6th  section ;  and  that  in  conse- 
quence there  must  on  this  special  verdict  be  judgment  for  the 
crown. 


Tlie 
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1808. 

The  King  against  The  Inhabitants  of  Mirfield.  ^'S' 

Jl^  H.  BEAUMONT  appealed  against  the  rate  for  relief  of  ^^l^^^^^^ 

the  poor  of  the  township  of  MRrfield,  in  the  West  Riding  rateable  an- 

of  Yorkshire  for  certain  underwoods  in  that  township;  and  the  ^^^^^y  ^^Jj^^ 

sessions  quashed  the  rate,  and  stated  specially,  that  the  woods  for  poor,  within  ' 

which  the  appellant  was  rated  are  certain  undei*woods  in  Mir-  the  constmcr 

field,  which  are  usually  sold  and  cut  down  once  in  21  years ;  and  s^^t.  43.  EUz. 

when  so  sold  and  cut  down  produce  actual  profit  to  the  appellant,  c.  2.  in  propor- 

and  not  feefore.  That  these  underwoods  have  not  been  cut  down  ^^jyg  though 

and  sold  for  10  years  past,  but  are  now  standing  to  complete  21  they  should 

years'  growth.  That  by  the  act  of  36th  Geo.  3.  for  dividing  and  i3e^c^ut"down° 

inclosing  the  commons  within  the  parish  of  Mirfield,  it  was  more  than 

enacted,  that  "  all  woods  within  the  said  parish  of  or  above  14  ygars^^and 

years'  growth  since  the  last  fall  shall  be  titheable,  and  liable  to  the  their  annual 

payment  of  tithes  at  the  next  fall  thereof,  but  no  longer:  yet  ^^Jj^^^g^^^ 

that  all  such  woods  shall  continue  liable  to  rates  and  assessments  amongstother 

annually,  in  like  manner  as  they  have  heretofore  been,  notwith-  T^^^f '  ^ccord- 
■"  ■'  '  ing  to  the 

Standing  any  thing  herem  contained  to  the  contrary.     And  the  valuetheymay 

Sessions  submitted  to  this  Court,  Whether  the  woods  are  saleable  ^^  worth  to 

.  -,    ,  «  -rt,  «  1   rent  tor  alease 

underwoods  withm  the  meanmg  of  the  stat.  43  Ekz.  c.  2.  and  oftheduration 

liable  to  be  rated  every^  year,  according  to  the  annual  average  ^J*^^^"L"J^'^'^" 

thereof,  or  only  when  cut  down  and  sold,  and  therefore  then  only 

producing  actual  profit. 

I  Topping,  Lambe,  and  Christian,  in  support  of  the  order  of       [  220  ] 

sessions,  (after  laying  out  of  the  case  the  private  act  of  Parlia- 
ment referred  to,  which  it  was  admitted  on  all  hands  had  no 
bearing  upon  the  question,)  contended  that  underwoods  cut 
periodically,  as  these  are  stated  to  be,  are  not  rateable  withui  the 
words  and  meaning  of  the  stat.  43  EUz,  c.  2,  except  in  the  years 

[  when  they  are  cut  for  sale,  in  which  state  only  they  can  be 

deemed  "  saleable  underwoods."  In  order  to  make  any  species 
of  property  annually  rateable,  the  property  itself  must  produce 
profit  within  the  year ;  though  the  actual  occupier  need  not 

1  derive  that  profit  j  as  if  it  be  absorded  in  his  rent :  and  therefore 

'     '       whereacoal  mine,becoming  unproductive,  ceased  to  be  worked 
altogether  j  though  theoccupier  was  still  bound  by  his  covenant 

I  -         to  pay  the  rent  reserved;  it  was  held  not  to  be  rateable  (a).  If 

(ft)  Rex  V.  The  Inhabitants  of  Bedworth,  8  Eait^  297. 

the 
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The  Inhabi- 
tants of 

MlRFIELD. 


[  221  ] 


[  222  ] 


the  legislature  had  meant  that  undent- ood  in  the  progress  of  their 
growth  should  be  rateable  according  to  their  average  annual 
value,  there  would  have  been  no  occasion  to  introduce  the  word 
saleable,  and  such  a  construction  will  make  it  nugatory.    But 
that  word  is  significant,  and  was  introduced  from  the  necessity  of 
the  case,  which  requires  that  the  subject  should  only  be  rateable 
when  it  is  in  a  state  capable  of  yielding  profit  to  the  occupier : 
saleable  was  used  rather  than  sold ;  because  the  owner  might 
chuse  to  use  it  for  his  own  purposes ;  and  it  means  when  the 
undenvood  is  in  a  fit  state  to  be  sold,  according  to  the  mode  of 
husbandry  there  used.  Where  underwoods  are  extensive,  a  cer- 
tain proportion  is  usually  cut  every  year,  and  no  difficulty  can 
occur  in  rating  it:  but  where  those  in  the  same  occupation  are  by 
the  custom  of  the  country  cut  at  the  end  of  a  stated  number  of 
years,  it  would  be  extremely  offensive  to  tax  the  actual  occupier 
for  that  which  he  may  never  enjoy.     It  would  be  hard  that  a 
tenant  for  life  in  possession,  who  would  be  restrained  from  cutting 
before  the  proper  time,  should  be  obliged  to  pay  rates  for  a  pro- 
perty wholly  unproductive  to  him  at  the  time,  and  which  he 
might  probably  never  enjoy.    Till  the  underwoods  are  actually 
cut,  the  occupier  is  not  furnished  with  the  means  of  paying  the 
rate,  which  the  law  contemplates  is  to  be  levied  out  of  the  sub- 
ject-matter of  it.     He  has  no  ability  to  pay,  unless  he  chance  to 
have  other  property.  No  distress  could  be  levied  upon  the  wood 
while  standing.  Besides,  how  can  it  be  told  beforehand,  whether 
any  or  what  proportion  of  it  will  be  cut  before  it  has  become 
timber,  in  which  state  it  is  not  rateable  at  all.  The  owner  is  not 
obliged  to  decide  beforehand.    It  will  be  equally  difficult  to 
ascertain  what  is  the  average  aimual  value  of  property  which  is 
not  to  be  sold  for  20  years  to  come;  as  it  must  depend  upon  the 
state  of  the  market  at  that  time.     In  Rowls  v.  Gell  (a).  Lord 
Mansfield  considered  the  poor's  rate  as  a  personal  charge  by 
reason  of  the  annual  profits  out  of  the  land. 

Holroyd  contra.  The  legislature  meant  that  all  visible  pro- 
perty from  whence  profit  was  derived  at  stated  periods  should 
contribute  its  proportion  to  the  maintenance  of  the  poor:  amongst 
others,  underwoods  are  expressly  named;  and  the  introduction  of 
the  word  saleable,  importing,  as  applied  to  the  subject-matter, 
that  which  is  generally  grown  and  adapted  for  sale  according  to 
the  custom  of  the  countiy,  might  be  in  contradistinction  to  un- 
derwood casually  applied  to  the  purposes  of  the  farm.    The 


(«)   Cow'p.  452,' 3. 
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subject-matter  is  of  annual  growth,and  is  continually  increasing        1808. 

in  value:  and  the  average  annual  value  of  this,  as  of  every  other      "T"" 

\         ^        .  .  .1  •      ui      I  I         The  King 

species  of  productive  property,  is  easily  ascertainable,  by  cal-        against 

culating  what  it  would  be  worth  at  the  time,  with  a  restriction  Thelnhabi- 
of  cutting  it  till  a  certain  period.  And  there  is  in  fact  an  annual  mirfield. 
increase  of  profit  if  the  owner  chuse  to  avail  himself  of  it:  and 
it  may  be  in  general  presumed  that  he  only  suffers  it  to  continue 
its  growth  for  several  years  more  or  less,  because  he  finds  that 
to  be  a  more  beneficial  mode  of  enjoying  it  than  by  annual 
cuttings.  In  the  mean  time  his  ability  is  increased  by  the  in- 
crease of  its  value.  No  inconvenience  can  ensue  to  tenants  for 
terms  of  years  j  for  they  will  make  their  bargains  with  the  owners 
of  the  inheritance  accordingly;  and  to  those  owners  it  must  be 
the  same  thing.  Nor  will  any  injustice  be  done  to  tenants  for 
lives,  to  whom  this  mode  of  rating  may  be  as  beneficial  on  the 
one  hand,  as  burthensome  on  the  other,  and  who  must  take 
their  estate  cum  onere:  and  with  respect  to  the  parish  at  largo 
there  can  be  no  question  that  it  must  be  more  beneficial  to  have 
the  burthen  fall  as  equally  in  evei7  year  as  it  can  be.  Wl.-at- 
ever  inconveniences  there  may  be  from  this  mode  of  rating, 
arise  unavoidably  out  of  the  subject-matter.  Corn  is  an  annual 
product,  and  is  in  fact  only  productive  when  cut  down;  and 
yet  if  a  rate  were  made  weekly  or  monthly,  as  it  may  be,  the 
occupier  must  be  rated  for  his  own  corn-field  pro  rat&;  and  it 
would  be  no  answer  to  say  that  it  had  not  as  yet  produced  him 
any  profit,  or  that  he  should  give  up  the  occupation  of  it  before 
harvest.  Then  what  difterence  is  there  in  principle  between 
the  case  of  corn  and  underwood  ? 

Lord  Ellenborough  C.  J.  In  general  the  owners  of  this  [  223  ] 
kind  of  property  are  in  the  habit  of  cutting  certain  proportions 
of  it  every  year:  but  where  the  extent  of  it  is  too  small  to  adopt 
this  course,  there  may  be  a  difficulty  in  rating  it  qnmially.  There 
is  great  difficulty  however  on  the  other  hand  in  attaining  any 
thing  like  equality  by  adopting  a  difterent  mode  of  rating:  for 
if  the  property  is  only  to  be  rated  when  it  is  cut  once  in  21 
years;  instead  of  its  quota  of  the  rate  contributing  equally 
through  the  whole  period,  it  throws  a  glut  into  the  fund  in  that 
one  year,  and  is  barren  all  the  rest  of  the  period :  and  if  the 
owner  has  other  property  in  the  parish,  he  will  pay  so  much 
less  for  that  in  the  same  year  when  his  abihty  is  increased. 
However,  as  it  is  a  case  of  extensive  consequence,  we  will  con- 
sider further  of  it.  Near  the  end  of  the  term  his  Lordship  de- 
livered the  t)pinian  of  the  Court. 

This 
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1808.  This  was  an  appeal  against  a  poor  rate  for  the  parkh  of  A/tr- 

'''    '■  fieldy  in  which  tlie  appellant,  Henry  Beaumont  Esq.,  was  rated 

fiaainsi       ^^^'  sonic  unclcrwoods.  The  underwoods  were  sucli  as  are  usually 
The  Inhabi-    cut  down  once  in  21  years,  and  ia  the  year  they  are  cut  they 
MfBfiELD.    P^'oduce  profit,  but  in  other  years  they  arc  stated  as  producing 
none.     At  the  time  of  the  rate  they  were  of  10  yeai*s  standing. 
The  sessions  thought  them  not  rateable,  and  therefore  quashed 
the  rate;  but  submitted  the  question  to  this  court,  Whether 
they  were  liable  to  be  rated  every  year,  according  to  the  annual 
average  value  thereof;  or  whether  they  should  be  rated  tlien 
only  when  they  are  cut  down  and  produce  actual  profit?  Among 
the  several  descriptions  of  persons  whom  the  statute  43  Eliz.  c. 
2  makes  rateable,  the  occupier  of  saleable  underwoods  is  one : 
and  the  question  is.  Whether  they  can  be  deemed  «aZeo6Ze  imder- 
[  224  ]     woods,  except  in  the  year  in  which  they  are  cut  down  ?    The 
A  -w  ox  A  saleable  has  not  a  very  precise  definite  meaning:  it  may 

mean  when  they  are  in  a  fit  state  for  sale,  referring  to  the  time 
M'hen  they  are  cut;  or  it  may  mean  such  as  are  intended  or 
destined  for  sale,  in  contradistinction  to  such  as  are  to  supply  the 
land  with  estovers  for  fuel  and  the  other  purposes  of  the  estate. 
In  the  former  of  these  cases  they  would  only  be  rateable  in  the 
year  in  which  they  are  cut :  in  the  latter  they  would  be  rateable 
at  all  times  :  and  we  tliink^  after  full  consideration  of  the  sub- 
ject, that  the  latter  is  the  proper  meaning.  If  they  are  rateable 
at  all  times,  they  will  contribute  according  to  their  value,  in 
exact  proportion  with  the  rest  of  the  property  in  the  parish :  but 
if  they  are  rateable  in  that  year  only  in  which  they  are  cut,  the 
sum  they  will  have  to  contribute  may  materially  vary,  according 
to  the  proportion  their  value  bears  in  that  year  to  the  rateable 
property  of  the  rest  of  the  parish,  and  may  be  much  greater  or 
much  less  than  the  aggregate  sum  it  would  pay  if  it  were  rate* 
able  at  all  times.  Suppose  the  underwoods  in  the  year  they  are 
cut  would  produce  a  clear  1000^;  that  the  sum  to  be  raised  in 
the  parish  communibus  annis  is  100/.;  and  that  the  annual  value 
of  the  rest  of  the  property  in  the  parish  is  980/. :  if  the  under- 
woods be  rated  at  20/.  a  year,  which  may  be  the  rent  they  would 
produce  upon  a  21  years  lease,  the  fates  would  amount  to  2*.  in 
the  pound,  and* the  underwoods  would  contribute  annually  40*. 
If  they  were  rated  only  in  the  year  they  were  cut,- a  shilling  rate 
^  would  then  be  sufficient,  and  they  would  contribute  rather  more 

than  50/.  So  far  there  would  be  no  injustice.  But  suppose  the 
rest  of  the  parish  to  be  worth  10,000/.,  the  underwoods  would, 
supposing  them  as  before  to  be  rated  at  20/.  contribu  te  annually 

about 
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about  4s.;  *  whereas  if  rated  in  the  year  of  cutting,  they  would        1808. 

contribute  in  the  proportion  which  lOOOZ.  bears  to  10,000Z.  that 

is  the  1 1th  part  of  the  whole  rate  of  100/,  which  in  money  is  9Z.       against 

and  a  fraction.    As  501.  then  is  only  25  times  40s.  and  91.  is  45    The  Inhabi- 

.  .        ,       ,.  .       .      ,  .      1    •  J        tants  of 

tunes  45.,  the  disproportion  in  the  two  cases  put  is  obvious,  ana     Mirpield. 

the  difference  to  all  parties,  whether  the  rating  be  annual,  or     [  *225  ] 
in  the  cutting  year  only,  considerable.  Again,suppose  the  annual 
value  of  the  parish  6000/.,  and  the  annual  sum  to  be  raised  still 
100/.,  the  rates  will  be  4d.  in  the  pound,  and  the  underwoods  , 

will  pay  annually  6s.  8d.  upon  their  same  supposed  annual  value 
of  20/.  whereas  if  they  paid  in  the  cutting  year  only,  they  would 
pay  14/.  5*.  Sd.  which  is  above  42  times  6s.  Sd.  Put  the  annual 
value  of  the  parish  at  500/.  j  the  rates  to  raise  100/.  must  be  4*. 
in  the  pound;  but  in  the  cutting  year  they  would  only  be  Is.  4d. 
The  underwoods  would  contribute  in  ordinary  years,  upon  the 
last  mentioned  assumption  of  the  annual  value  of  the  rateable  pro- 
perty in  the  parish,  41.  annually ;  whereas  in  the  cutting  year 
they  would  contribute  little  less  than  20  times  that  sum,  viz./S/. 
It  is  hardly  necessary  to  state  that  a  mode  of  rating  which  might 
produce  such  differences  to  the  ow^ner  of  this  description  of  pro- 
perty, and  to  the  parish,  if  he  contributed  only  in  the  cutting 
year,  cannot  be  the  true  rule;  and  the  only  other  rule  is  a  con- 
stant contribution,  which  will  at  all  times  fall  equally  upon  this 
and  every  other  species  of  property.  The  objection  to  this,  in 
argument,  is,  that  the  property  ought  not  to  be  rated  until  the 
produce  of  it  has  been  severed  from  the  land,  and  until  i  t  has  sup- 
plied the  occupier  with  the  means  of  paying.  But  we  are  of 
opinion  that  it  is  not  necessary  that  any  of  the  profits  should  have 
been  actually  reaped  or  taken  from  the  property  during  the  pe-  [  226  J 
riod  for  which  the  rate  is  made;  but  that  the  property  is  at  all 
times  rateable  according  to  the  improvement  in  its  value,  or  in 
the  rent  which  might  fairly  be  expected  from  it.  Instances 
continually  occur  in  which  the  occupier  is  rated,  though  he  has 
derived  no  profit  during  the  period  for  which  the  rate  is  made. 
A  new  tenant  upon  an  arable  farm  reaps  none  of  the  produce  till 
the  autumn  after  his  tenancy  commenced,  and  yet  he  must  pay 
up  to  that  autumn  according  to  the  rent  or  value  of  the  estate. 
He  must  pay  beforehand  for  the  future  probable  produce.  His 
farm  is  constantly  in  a  progressive  state  towards  producing  pro- 
fit, and  he  pays  for  that  progress.  So  underwoods  are  annually 
improving  in  value,  and  the  rates  the  occupier  pays  are  for  that 
improvement.  This  may  possibly  be  hard  uix)n  tenants  for  life; 
but  if  the  law  have  thrown  this  burthen  upon  the  property,  they- 

take 
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1808.       kake  it  with  tliat  burthen.    We  think,  for  the  reasons  we  have 
mentioned,  that  the  law  has  so  thrown  it;  that  the  property  is  at 


against  *^^  times  liable  to  be  rated  whenever  rates  are  made;  and  con- 
The  Inhabi-  sequently  that  the  order  of  sessions  ought  to  be  quashed,  and 
^ST.:L    the  rate  confirmed. 


[  *227    ]  : 

Wednesday,  *ROBINSON  ttgainst  LeWIS. 

July  6th. 

Where  notice  HPHE  Plaintiff  declared  in  assumpsit  for  money  paid,  laid  out 

of  pulling  -■-     and  expended  by  him  for  the  defendant's  use,  and  on  the 

buUdingapar-  ^^her  money  counts.  The  defendant  pleaded  the  general  issue, 

ty-wall  was      and  paid  76/.  2s,  into  court.     And  at  the  trial  before  Lord  Ellen- 

fhe^buUdin^     borough  C.  J.  at  the  sittings,  a  verdict  was  found  for  the  plaintiff 

act  i4Geo°3.  for  194L  14*.  2d.  beyond  the  money  paid  into  court,  subject  to 

c.  78.,  and  the  ^|jg  opinion  of  the  Court  on  the  following  case.    The  plaintiff 

adjoining         was  tenant  to  the  defendant  of  a  freehold  messuage  in  Little 

house,  who  Queen  Street^  Lincoln's  Inn  Fields,  and  held  the  same  by  lease 
was  under  :>  j  ^ 

covenant  to      dated  the  I9th  of  February  1781,  from  T.Lewis,  father  of  the 

repair,  finding  defendant,  to  one  J.  Savag;e,  for  31  years,  at  the  yearly  rent  of 
It  necessarym  „_,      .,.,o  i  •     i  ... 

consequence,    3ot. :  in  which  bavage  covenanted  to  repair  the  premises  during 

to  shore  up  his  the  term,  with  all  manner  of  needful  and  necessai7  reparations 
pull  down  and  and  amendments  whatsoever;  (casualties  by  fire  only  excepted), 
replace  the  The  grantor  died  in  1803,  and  the  reversion  descended  to  the  de- 
partitions  of  fendant.  And  Savage,  on  the  12th  of  February  1794,  assigned 
it,  instead  of  his  interest  to  the  plaintiff,  who  entered,  and  is  now  possessed 
iTp'^ime'to  be  ""^^^^  ^he  said  lease.  On  the  21st  of  June  1804  the  plaintiff  was 
incurred  and  served  with  the  following  notice,  on  behalf  of  the  occupierof  the 
owner^of  the  adjoining  house,  which  was  in  a  ruinous  state,  viz.  "  To  the 
house  giving    landlord,  head  owner  or  occupier,  or  whom  else  it  may  concern, 

notice,  in  the  ^f  ^.j  j-house  and  premises,  situate  and  being  No.  29,  Little 
manner  pre-  i  r  »  <j  ■> 

scribed  by  the  Queen  Street,  Lincoln's  Inn  Fields :  please  to  take  notice,  that  I 

act,  and  aUer-  gj^^u  g^jj  ^.j^g  materials  of  the  house  and  premises  No.  28,  &c.  on 

wards  paying 

the  same  to     the  25th  June,  1804,  and  the  same  will  be  begun  to  be  pulled 

him  upon  de-  down  on  the  26th  of  June  1804:  therefore  you  will  please  to 

ployed  work-  L  T— "  J 

men  of  his  own  to  do  th6se  necessary  works,  and  paid  them  for  the  same :  held  that  he  could 
not  recover  over  against  his  landlord  such  expenses  incurred  by  his  own  orders,  and  paid  for 
by  him  in  the  first  instance :  all  the  powers  and  authorities  given  by  the  act  in  respect  to  any 
works  to  be  done,  being  ^iven  to  the  owner  of  the  house  intended  to  be  pulled  down  and  re- 
built; and  the  landloraof  the  adjoining  house  being  only  liable  by  the  act  to  reimburse  his 
tenant  money  paid  by  him  to  the  other  owner  for  such  works  as  are  authorized  ta  be  done  by 
such  other  owner  in  respect  of  such  adjoining  house. 

sifore 
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sliore  up  orotherwise  secure  your  premises,  that  nodamage  may 
ensue,  to  prevent  any  suit  at  law  or  in  equity.  (Signed)  T.  Ellis, 
21st  of  June,  1804."  The  plaintiff  immediately  served  a  copy 
thereof  on  the  defendant.  The  adjoining  house  was  agreeable  to 
such  notice  taken  down,  and  the  party- wall  being  found  ruinous, 
the  plaintiff  was  regularly  served  with  the  notices  required  under 
the  act  14  Geo.  3.  c.  78.,  which  he  from  time  to  time  communi- 
cated to  the  defendant:  and  no  notice  being  taken  thereof,  four 
surveyors  were  regularly  appointed  under  the  act,  and  the  party- 
wall  was  duly  condemned  by  them  as  ruinous;  and  they  certified 
the  same  under  their  hands  on  the  21st  of  March  1805;  and  that 
the  party- wall  ought  to  be  taken  down  and  rebuilt.  And  this 
certificate  was  fileud  by  the  clerk  of  the  peace  for  the  county  of 
Middlesex  on  the  22d  of  March,  1805.  The  plaintiff  was  regu- 
larly served  with  this  condemnation  on  the  date  of  it ;  and  on  the 
same  day  sent  a  copy  thereof  to  the  defendant,  who  declined  to 
take  any  part  in  the  business,  conceiving  himself  not  liable  to  the 
expense  (a) .  The  wall  was  in  consequence  pulled  down  and  re- 
built by  T.  Wilson,  the  then  proprietor  of  the  adjoining  house, 
and  on  the  28th  of  December  1805  the  plaintiff  was  regularly 
served  with  the  following  estimate,  accompanied  with  a  demand 
of  payment  on  pain  of  legal  measures  to  enforce  it. 


1808. 

Robinson 

against 
Lewis. 


Mr.  Geo.  Robinson,  Dr.  to  T.  fVilson. 

For  the  half  of  the  north  party-wall  and  chimneys  to  his  house 

in  Little  Queen  Street. 

5  rods,  75  feet,  reduced  brick  at  141.  sS.ys  l^s.  2d. 
19  feet  run  plaintile  creasing  at  3d.            -  0    4    9 

6  chimney  pots  and  plaintile  flaunches,  7*.  6d.  2  5  0 
19  double  loads  rubbish  carted  away,  6*.  6d.  5  4  5 
Paid  district  surveyor  his  fee  -  110 


Contra  Ci'. 
4  rods  old  brick  work,  SO*. 


^82  12    5 

10    0    0 

^.72  12    5 
Edu\  Mawley. 


Measured  November  1805. 

The  plaintiff  paid  fVilson  701.  9s.  6d.  to  which  the  bill  was 

(a)  The  defendant,  it  was  said,  was  a  middleman,  whose  term  had  not 
many  years  to  run. 

reduced 
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1808.       reduced  by  a  surveyor,  and  also  51.  12*.  6d.  for  tlie  surveyor'* 
"  charge:  which  several  sums  were  regularly  ascertained  in  pur- 

ROBINSON  /«,  .,  ji..  ,,,. 

ggainst  suance  of  the  said  act,  and  which  money  the  defendant  has  paid 
Lewis.  into  court.  Upon  the  occasion  of  pulling  down  the  party-wall, 
it  became  necessary  to  shore  up  the  plaintiff's  house,  and  to  pull 
down,  rebuild,  and  reinstate  some  of  the  wainscots  and  partitions 
therein,  which  were  done  by  the  direction  of  the  plaintiff,  and 
not  by  Wilson  or  his  workmen :  and  the  plaintiff,  to  avoid  being 
sued  by  the  workmen  he  had  so  employed,  paid  for  the  same  the 
further  sum  of  1941.  lis.  2d. ,  beyond  what  is  paid  into  court, 
whicji  were  reasonable  charges  of  so  shoring  up  the  house,  and 
pulling  down  and  reinstating  the  wainscots  and  partitions  j  but 
the  same  was  never  submitted  to  the  surveyors  or  to  any  other, 
nor  was  any  account  thereof  ever  taken  by  the  builder  of  the  said 
[  230  ]  wall,  or  left  by  him  at  the  plaintiff's  or  defendant's  house ;  but 
the  same  were  before  this  action  was  commenced  communi- 
cated by  the  plaintiff  to,  and  demanded  of  the  defendant,  with 
an  offer  to  have  them  examined;  but  the  defendant,  conceiving 
himself  not  liable,  declined  any  interference  in  the  business. 
That  the  money  paid  into  court  is  the  amount  of  the  reduced 
estimate  to 70/.  9s.  6d.,  and  the  51.  l2s.Qd.  the  surveyor's  charge, 
and  the  verdict  is  found  for  the  194Z.  14s.  2d.  the  extra  ex- 
penses above  mentioned.  The  question  for  the  opinion  of  the 
.1  Court  was,  Whether  the  plaintiff  were  entitled  to  recover  the 
194L  4s.  2d.  the  expenses  so  paid  by  him  for  shoring  up  the 
house  occupied  by  him,  and  pulling  down  and  reinstating  the 
wainscots  and  partitions  ?  If  he  were,  tlie  verdict  was  to  stand: 
if  not,  a  verdict  was  to  be  entered  for  the  defendant. 

The  Stat.  14  Geo.  3.  c.  78.  s.  38.  provides  that  every  owner 
of  a  house  who  shall  think  it  necessary  to  pull  down  and  rc build 
any  party-wall,  in  case  the  owner  of  the  adjoining  house  will  not 
agree  touching  the  same,  shall  give  3  months'  notice  in  writing 
to  the  owner  if  known,  or  otherwise  to  the  occupier  of  such  ad- 
joining house,  of  such  his  intention,  by  delivering  a  copy  of 
such  notice,  &c.  (in  which  notice  is  given  of  the  intention  of 
having  the  party- wall  surveyed,  naming  his  surveyors,  and  the 
time  of  attendance,  and  requiring  the  other  owner  to  appoint  two 
other  surveyors  to  meet  them  at  the  appointed  time  and  place  to 
certify  the  state  and  condition  of  the  party- wall,  &c.) ;  and  that 
every  such  owner  or  occupier  of  the  adjoining  house  shall  ap- 
point two  surveyors  to  meet  the  other  surveyors  to  view  and  cer- 
tify, &C.J  or  in  default  of  such  nomination,  the  jiarty  giving 
r  231  1  ^l^c  notice  shall  namotwo  other  surveyors  to  meet  those  named  ia 
"■  ^  .»  the 
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the  notice,  who  are  to  meet,  view,  and  certify  the  same  to  the 
justices  at  the  quarter  sessions,  &c.     And  if  the  majority  of  the 
surveyoi-s  certify  that  the  party-wall  ought  to  be  repaired  or 
pulled  down,  a  copy  of  their  certificate  is  to  be  delivered  to  the 
owner  or  occupier  of  the  adjoining  house,  and  filed  with  the 
clerk  of  the  peace :  and  an  appeal  is  given  to  such  owner,  &c. 
And  if  there  be  no  appeal,  or  the  certificate  be  confirmed  on  ap- 
peal, the  party  giving  the  notice  may,  in  14  days  after  delivering 
a  copy  of  such  certificate  as  therein  mentioned,  pull  down  and 
rebuild  the  party-wall,  and  enter  the  adjoining  house,  and  re- 
move the  wainscot,  furniture,  &c.,  and  shore  up  the  house,  and 
rebuild  the  party-wall,  &c.  And  section  41  directs  how  the  ex- 
pences  of  the  party  so  rebuilding  are  to  be  reimbursed  by  the 
owner  of  the  adjoining  house :  and  particularly  that  the  owner 
or  occupier  of  the  adjoining  house  shall,  together  with  a  propor- 
tional part  of  the  expence  of  building  the  party-wall,  "also  pay 
"  a  proportional  part  of  all  other  expences  which  shall  be  neces- 
"sary  to  the  pulling  down  the  old  party- wall,  &c.;  and  the 
"  whole  of  all  the  reasonable  expences  of  shoring  up  such  ad- 
"  joining  house,  and  of  removing  any  goods,  furniture,  or  other 
'*  things,  and  of  pulling  down  any  wainscot  or  partition,  and 
"  also  all  costs,  if  any,  awarded  by  the  sessions,"  &c.    It  then 
directs,  that  within  ten  days,  &c.  after  such  party-wall  shall  be 
so  built,  such  first  builder  shall  leave  at  such  adjoining  house  a 
true  account  in  writing  of  so  much  thereof  for  which  the  owner 
of  such  adjoining  house  shall  be  liable  to  pay,  and  also  an  ac- 
count of  such  other  expences  and  costs;  "  whereupon  it  shall  be 
'*  lawful  for  the  tenant  or  occupier  of  such  adjoining  building  to 
"  pay  such  proportional  part  as  aforesaid  to  such  fii-st  builder, 
"  and  also  for  shoring  such  adjoining  building,  and  for  all  such 
"  other  expences  as  are  herein  before  directed  to  be  paid  by  the 
"  owner  of  such  adjoining  building,  and  to  deduct  the  same  out 
"of  his  rent,  &c.,  until  he  shall  be  reimbursed."     And  if  the 
expences  be  not  paid  within  21  days  after  demand,  a  remedy  is 
given  against  the  owner  by  action  of  debt,  or  on  the  case. 

The  case  was  argued  in  last  Michaelmas  term  by  Holroyd  for 
the  plaintiff,  and  Wigley  for  the  defendant;  when  it  was  insisted 
for  the  defendant,  that  the  tenant,  being  bound  byhis  covenant  to 
make  all  repairs,  could  recover  nothing  against  his  landlord,  ex- 
cept that  which  he  had  been  compelled  to  pay  under  the  express 
provisions  of  the  act  above  mentioned ;  and  that  the  course  there 
pointed  out  not  having  been  pursued  here,  but  the  plaintiff  hav- 
ing 
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J  808.       ing  voluntarily  incurred  the  expences  sought  to  be  recovered, 
"  he  had  no  remedy  over  against  his  landlord. 

against  ^^  the  Other  hand,  it  was  contended  for  the  plaintiff,  that  a» 

Lewis.  he  would  have  been  protected  by  the  act  in  paying  to  the  first 
builder  the  expences  of  shoring  up  and  pulling  down  and  rein- 
stating the  wainscot  and  partitions,  which  are  found  to  have  been 
necessarily  incurred,  if  the  same  had  been  first  paid,  and  after- 
wards demanded,  by  such  first  builder  of  him,  the  tenant ;  it 
could  not  make  any  difference  as  to  his  remedy  over  against  hi* 
landlord,  that  he  had  paid  these  expences  himself  in  the  first 
instance.  That  the  inconvenience  to  a  lessee  would  be  very 
great  if  hewere  obliged  to  entrust  theworkmen  employed  by  the 

[  233  ]  owner  of  the  next  house,  to  enter  his  premises  and  remove  all  his 
furniture  and  stock  in  trade,  instead  of  having  it  done  by  per- 
sons employed  by  himself,  when  the  necessity  of  doing  it  at  all 
was  imposed  upon  him  by  the  regulations  of  the  act.  That  the 
act  only  meant  to  give  the  power  of  doing  these  things  to  the 
owner  of  the  house  meant  to  be  repaired,  where  the  owner  or 
tenant  of  the  adjoining  house  would  not  take  it  upon  himself: 
That  all  the  expences  necessarily  attendant  upon  the  pulling 
down  and  replacing  the  party-wall,  such  as  the  removing  and 
rei)lacing  of  the  wainscot  and  partitions,  were  also  intended  to 
be  thrown  on  the  landlord.  As  in  Hyde  v.  Cogan  and  others  (a), 
the  hundred  was  held  liable  for  furniture  destroyed  by  rioters  in 
pulling  down  a  house,  as  well  as  for  the  damage  done  to  the  house 
•itself,  though  the  latter  only  is  named  in  the  statute  1  Geo.  1 .  st. 
2.  c.  5.  s.  6.  And  upon  the  construction  of  the  building  act,  the 
cases  of  Southall  v.  Leadbeater  (6),  Beardmore  v.  Fox  (c),  Bar- 
rett V.  The  Duke  of  Bedford  (d),  and  Sangster  v.  Birkhead  (e), 
were  referred  to :  and  it  was  insisted,  upon  the  authority  of  the 
latter,  that  the  operation  of  the  statute  was  not  varied  by  a 
covenant  for  repairs  on  the  part  of  the  tenant.  The  case  stood 
over  for  consideration  till  this  term,  when 

Lord  Ellenborough  C.  J.  delivered  judgment.  The  money 
sought  to  be  recovered  in  thisactionistheexpence  of  shoring  up 
the  plaintiff's  house,  which  work  Avas  done  by  a  workman  em- 
ployed by  the  plaintiff  for  that  purpose,  and  the  money  paid  by 
the  plaintiff  to  such  workman.  This  is  an  expence  which  pro- 
[  234  ]      perly  belonged  to  the  plaintiff,  except  so  far  as  the  stat.  14.  G.  3. 

(a)  Dougl.  699.  (b)  3  Term  Rep.  A58.  (r)  8  Term  Rep.  214. 

(rf)  lb.  602.  (e)  1  Bos.  ^  Pull.  303. 

C.78. 
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€.  78.  has  shifted  the  burthen;  because  the  plaintiff  was  tenant        1808. 

under  covenant  by  the  terms  of  his  lease  to  repair  uphold  and        

support  the  demised  premises ;  and  the  defendant,  the  landlord,        against 
is  no  fiirther  or  otherwise  liable  to  this  expence  than  as  the  act       Lewis.    ^ 
of  parliament  has  made  him  so :  the  rule  and  manner  of  his 
liability  must  therefore  be  found  in  the  act.    Now  the  act  em- 
powers the  person  at  whose  expense  a  party- wall  is  rebuilt,  in  '   • 
other  words  the  owner  of  the  house  adjoining  to  his,  pursuing  the 
directions  and  giving  the  notices  pointed  out  therein,  to  shore 
up  the  house  and  build  the  party-wall;  and  after  the  expense 
has  been  ascertained  by  surveyors  in  the  manner  pointed  out 
by  the  act,  to  leave  a  true  account  in  writing  at  the  adjoining 
house:  whereupon  the  act  directs  that  it  shall  be  lawful  for  the 
tenant  or  occupier  of  the  adjoining  building  or  ground  to  pay  one 
third,  or  such  proportional  part  of  building  the  wall  as  aforesaid, 
and  also  for  shoring  and  supporting  such  adjoining  building,  and 
such  other  expenses  as  are  directed  to  be  paid  by  the  owner,  and 
to  deduct  the  same  out  of  the  rent  which  shall  become  due  from 
him  to  such  owner  under  whom  he  holds  the  same,  until  he  shall 
be  reimbursed :  and  in  case  the  same  be  not  paid  within  21  days 
next  after  demand  thereof,  then  that  the  same  may  be  recovered 
with  fiill  costs  of  suit  of  such  owner,  by  action  of  debt  or  on  the 
case.  All  the  powers  and  authorities  given  by  this  act,  in  respect 
to  any  works  to  be  done,  are  given  to  the  owner  of  the  house 
intended  to  be  pulled  down  and  rebuilt,  and  the  money  is  to  be 
paid  by  him;  and  it  is  only  in  the  event  of  the  money  for  doing 
such  works  having  been  paid  to  him  by  the  tenant,  that  such 
tenant  can  reimburse  himself  as  against  his  landlord.  This  being      [  235  ] 
therefore  an  expence  incurred  by  the  tenant  by  his  own  act,  and 
not  in  pursuance  of  the  provisions  of  the  statute,  cannot  be 
recovered  against  the  defendant,  his  landlord. 

His  Lordship  added,  that  Mr.  Justice  Lawrence,  who  sat 
in  this  Court  when  the  case  was  argued,  concurred  in  this 
opinion. 

Postea  to  the  defendant. 


The 
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Juit/Ttk.^'  The  King  against  Lucas  and  Another. 

One  who  has  jyAMPlER  obtained  a  nile  calling  ui)on  the  lord  and  the 
tit?e  toic^y-  steward  of  the  several  manors  ofFilby  In  Norfolk  to  shew 

hold  is  entitled  cause  why  a  mandamus  should  not  issue,  commanding  them  to 
*"un  roHs'^^  permit  Mr.  Searle,  who  claimed  certain  copyhold  lands  within 
and  take  co-  these  manors,  to  inspect  the  Court  rolls  and  to  take  copies 
pies  of  them,    thereof.    This  was  obtained  upon  an  affidavit  settincr  forth 

SO  i^r  SJ&  rc— 

lates  to  the  Mf.  Searh's  claim  as  grandson  and  heir  at  law  of  the  copyholder 
copyhold  last  seised,  who  died  in  1774,  having  first  devised  certain  estates 
though  no  fo**  life  and  in  tail,  which  were  spent,  with  remainder  to  his 
cause  be  de-  daughter  Mary  in  fee,  whose  eldest  son  the  present  claimant 
at  the  time.  "**'*s:  and  which  affidavit  also  stated  that  application  had  been 
made  to  the  lord  and  his  stewai'd  for  leave  to  make  the  required 
inspection,  which  they  had  refused. 

Park  shewed  cause  on  behalf  of  the  lord,  whose  father  had 
purchased  the  premises,  of  which  he  had  been  in  possession  for 
[  236  ]  some  years,  and  objected  to  the  right  of  the  claimant  to  in^wjct 
the  rolls,  there  being  no  cause  depending  in  which  the  title  was 
involved:  for  which  he  cited  The  King  v.  Allgood  (a),  where  a 
similar  application  was  denied  on  that  ground. 

Lord  Ellbnborough  C.  J.  I  do  not  know  why  there  should 
be  any  cause  depending  in  order  to  found  an  application  of  this 
sort.  This  is  not  the  impertinent  intrusion  of  a  stranger ;  but 
the  application  of  one  who  is  clearly  entitled  to  the  copyhold, 
unless  there  be  some  conveyance  of  it  by  those  under  whom 
he  claims :  he  may  therefore  well  require  to  see  whether  there 
appears  upon  the  rolls  to  be  any  such  conveyance. 

The  Court  thereupon  made  the  rule  absolute,  so  fer  as  related 
to  the  copyhold  lands  claimed. 


Blewitt 
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Wednesday 

Blewitt  against  Marsden.  ^^^  ^^^^' 

^^^  Where  a  sham 

njpO  an  action  against  the  acceptor  of  a  bill  of  exchange  the  pieawasplead- 

-*     defendant  pleaded  a  sham  plea  of  judgments  recovered  in  ments'reco" 

the  Court  of  Piepoudre  in  Bartholomew  fair,  which  were  framed  vered  in  the 

in  terms  obviously  denoting  fictitious  proceedings ;  and  Park  for  ^uJe  inBor- 

the  plaintiff  in  consequence  applied  for  a  rule  to  shew  cause  why  tholo?new¥a.iT, 

the  plaintiff  should  not  be  at  liberty  to  sign  interlocutory  judg-  pabrySSous 

ment  in  this  case  as  for  want  of  a  plea  (treating  it  as  a  nullity;  and  out  of  the 

it  being  palpably  and  upon  the  face  of  it  a  sham  plea,)  and  why  [^f  "cou?t"e*^ 

the  defendant's  attorney  should  not  pay  the  costs  occasioned  by  probated  the 

the  plea  and  of  this  motion.  And  on  cause  shewn  by  the  Attorney-  ^^^^^^^^^^ 

General^  he  did  not  attempt  to  justify  what  had  been  done,  but  plaintiff  to 

endeavoured  to  excuse  the  pleader  and  the  defendant's  attorney,  signinterlocu- 

.    ,       .  .  ,    ,   ,  .  toryjudgment 

upon  the  ground  ot  their  havmg  been  misled  by  an  improper  as  for  want  of 

practice  which  had  crept  in  of  putting  su^h  sham  pleas  upon  the  a  plea,  and 

files  of  the  Court.      He  observed  that  it  might  be  difl&cult  fendant's  at- 

to  prevent  altogether  the  practice  of  putting  in  sham  pleas  tomey  pay  all 

of  judgments  recovered  in  the  usual  form ;  and  he  would  not  gioned  by  the 

discuss  the  different  merits  of  the  respective  forms  of  pleading  plea,  and  the 
.  I  costs  of  the 

^^^^-  ^  rule  for  cor- 

The  Court  said  that  there  might  be  occasions  where  they  would  recting  the 
not  enter  into  any  question  as  to  the  truth  of  a  plea  of  judgment  P^*^'^^^  "S^* 
recovered  pleaded  in  the  usual  form,  upon  motion,  but  await  the  [  238  ] 
time  for  producing  the  roll  when  such  a  plea  would  be  regularly 
disproved ;  but  they  expressed  great  indignation  against  the 
abuse  which  had  grown  up  of  late  and  was  continually  increas- 
ing, of  loading  and  degrading  the  rolls  of  the  Court  with  sham 
pleas  of  this  nonsensical  nature,  making  them  the  vehicles  of  in- 
decorous jesting ;  by  which  it  sometimes  happened  that  the  time 
of  the  Court,  which  ought  to  be  better  employed,  and  was  suf- 
ficiently engaged  with  the  real  business  of  the  suitors,  was  taken 
up  in  fiitile  investigations  of  nice  points  which  might  arise  on 
demurrer  to  such  sham  pleas.  And  therefore  in  order  effectually 
to  put  a  stop  to  this  practice  in  future,  they  made  the  rules  ab- 
solute in  this  and  several  other  causes  wherein  the  same  form 
of  plea  had  been  filed. 

END    or   TRINITY  TBRM, 

Vol.  X.  M 
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MEMORANDA. 

Mr.  Serjeant  Heywood  was  made  a  Welsh  Judge  in  March 
I8O7.  And  in  Hilary  term  last  John  Balguy  Esq.  of  the  Mid- 
dle Temple  received  a  similar  appointment.  And  in  the  course 
of  the  long  vacation,  after  this  term,  Nathaniel  Goodwin  Clarke 
Esq.  of  Lincoln's  Inn  was  appointed  one  of  his  Majesty's  counsel 
learned  in  the  law,  and  took  his  seat  within  the  bar  in  the  en- 
suing temj. 


^ASElS 


ARGUED  AND  DETERMINED 


IN  THE 

1808. 


COURT  OF  KINGS  BENCH, 


In  the  Forty-ninth  Year  of  the  Reign  of  George  III. 


John  Lane  and  Anna  Louisa  his  Wife  and  Elizabeth 
HowoRTH,  Widow,  a^-mW^  Walter  Wilkins,  Henry 
Allen,  Tho.  Davies,  Morgan  Walters,  Clerk,  and 
Frances  his  Wife,  Richard  Norman,  and  Mary-Ann 
his  Wife  ,Jane  Howorth  Graham,  an  Infant,  (by- 
Guardian,)  and  William  Howorth  Davies,  an  In> 
fant,  (by  Guardian.) 

M  [  *242  ] 

npHE  Lord  Chancellor  sent  this  case  for  the  opinion  of  the  ^    having  np 

-*-    Judges  of  this  Court.  issue,  and  be- 

*0n  the  26th  of  November  1773,  the  Rev.  Dr.  Griffiths,  being  J",^  under  the 

seised  in  fee  of  messuages  and  lands  in  Radnorshire,  by  his  will  ^^'11  of  Dr.G., 

duly  executed  and  attested,  devised  the  same  to  trustees  for  500  der  to  ^B"^and' 

years  (^-  ^"^  'i^e,  re- 
mainder to 
the  heiiirs  of  their  bodies  for  such  estates  and  in  £uch  proportions  as  they  or  the  survivor  shoidd 
appoint,  and  in  default  of  such  appointment,  remainder  to  the  heirs  of  the  body  of  B.,  with 
remainders  over;  made  his  will,  whereby,  after  devising  certain  estates  to  trustees  to  sell  and 
a{)ply  the  purchase-money  amongst  different  relations,  and  directing  them  to  sell  a// other  lus 
^eal  estates,  and  apply  the  money  to  some  of  those  relations ;  he  gave  5l.  a-piece  to  C  (who 
survived  jB.)  and  to  D.  the  orly  child  of  B.  and  C,  "  in  consideration  of  the  ample  provision 
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1808.  years  upon  the  trusts  therein  mentioned ;  and  subject  tliereto  he 
~~~"—"  devised  the  said  estates  to  his  cousin  John  Howorth  for  life  j  and 
against  ^^^'  ^is  decease  to  the  heirs  of  the  body  of  John  Howorth ;  and 
WiLKiNs.  for  default  of  such  issue,  then  subject  as  aforesaid,  to  Edward 
lloworthf  a.id  his  wife,  the  plaintiff  Elizabeth  Howorth,  whose 
maiden  namewas  iMne,  for  their  livesand  the  life  of  the  survivor; 
and  after  their  deceases,  subject  as  aforesaid,  to  the  use  of  the 
heirs  of  the  body  of  Edw.  Howorth  and  his  wife,  for  such  estates, 
and  in  such  parts,  shares,  and  proportions,  and  subject  to  such 
charges  and  limitations,  as  Edw.  Howorth  and  his  wife,  by  deed 
or  writing,  duly  executed  in  the  presence  of  three  witnesses, 
should  appoint ;  and  in  default  thereof,  as  the  survivor  of  them 
{Edw.  Howort^  and  his  wife)  by  will  or  any  other  deed  or  writ- 
ing, to  be  in  like  manner  duly  attested,  should  appoint;  and  in 
[  243  ]  default  of  such  appointment,  to  the  use  of  the  heirs  of  the  body  of 
Edw.  Howorth;  and  for  default  of  such  issue,  to  the  right  heirs 
of  Edw.  Howorth.  Dr.  Griffiths!  died  in  1774 ;  on  whose  death 
the  devisee,  John  Howorth,  entered  upon  the  devised  premises, 
and  continued  seised  thereof  until  his  death.  The  devisee,  Edw. 
Howorth,  died  in  the  lifetime  of  John  Howorth,  and  without 
having  joined  with  his  wife  in  making  anyappointment  pursuant 
to  the  will  of  Dr.  Grijiths;  leaving  the  plaintiff,  Elizabeth,  his 
widow,  and  four  children  by  her,  viz.  Edward,  Douglas,  and 
Emma,    (all  since  deceased  without  issue),  and  the  plaintiff 


"  made  for  them  after  my  decease  by  Dr.  G  who  has  by  his  will  devised  to  tliem  certain  estates 
"  in  R.,  now  in  my  possession,  which,  though  I  could  now  legally  dispose  of,  I  mean  fully  to 
•  '*  confirm  to  them,  according  to  the  intent  of  the  said  will."  After  this  A.  suffered  a  recovery, 
and  declared  the  uses  to  himself  for  life,  remainder  to  such  persons  and  for  such  uses  as  he 
by  deed,  will,  or  codicil,  to  be  properly  attested,  should  appoint ;  and  for  default  of  such  ap- 
pointment, to  C.  for  life,  remainder  to  D.  for  life,  with  remainder  over  in  fee.  After  this  he 
made  a  codicil,  duly  executed,  whereby  he  confirmed  his  said  will  in  all  respects  not  thereby 
altered;  and  after  making  some  alterations  in  respect  of  other  property,  he  declared  such  codi- 
cil to  be  part  of  his  said  wiU. 

Held  that  C.  and  D.  took  nothing  under  the  will  and  codicil  of  J .  in  the  property  which  had 
belonged  to  Dr.G. :  for  it  did  not  appear  that  A.  intended  by  his  will  to  devise  the  property 
in  question,  but  rather  to  let  it  pass  as  it  was  devised  by  the  will  of  Dr.  G. :  and  his  confirma- 
tion of  his  will  by  his  codicil  could  ^ot  carry  it  further. 

But  even  if  he  had  intended  to  ex  excise  a  devising  power  by  the  will,  according  to  the  estates 
carved  out  by  Dr.  G'$  will  for  C.  and  D.,  yet  he  afterwards  altered  that  intent,  and  took  a 
new  estate  in  the  premises  by  suffering  a  recovery,  the  uses  of  which  were  different  from  those 
of  Dr.  G.'s  will ;  reserving  to  himselfa  power  of  appointment  by  deed,  will,  or  codicil ;  and 
when  he  executed  a  codicu  afterwards,  confirming  his  will  in  all  respects  except  where  altered, 
or  revoked  by  his  codicil,  and  then  making  specific  alterations  as  to  other  parts  of  his  property, 
without  reference  to  his  power  or  to  the  property  in  question  (though  such  reference  be  not 
essentially  necessary  to  the  execntion  of  a  power,  if  it  plainly  appear  that  the  party  meant  to 
execute  it)  nothing  appeareiJ  to  shew  that  he  meant  to  execute  the  power  by  his  codocil  con- 
firnung  his  will  generally,  supposing  it  could  take  efjiect  through  the  medium  of  such  a  will. 
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j4nna  Louisa  Lane.    On  the  19th  of  November,  1800,  after  the        1808. 
death  of  Edw.  Howorth,  and  his  first  three  named  children,       ""! 
John  Howorth  made  his  will,  duly  executed  and  attested,  be-        against 
ginning,  "  This  the  last  will  of  me  John  Howorth,  of  Hay,"     Whkins. 
&c.  and  he  thereby  devised  to  W.  fVilkins  and  H.  Allen,  and  to 
the  survivor  and  his  heirs,  his  messuage,  farm,  and  lands,  &c. 
called  Lumpadery,  in  the  parish  of  Lowes  in  the  county  of  Rad- 
nor; and  also  his  dwelling  house  in  Hay,  &c.  (describing  par- 
ticular parcels)  habendum  to  the  trustees  in  trust,  after  his  de- 
cease, to  sell  and  dispose  of  the  premises,  and  lay  out  the  pur- 
chase-money, viz.  the  first  1000/.  of  it,  in  real  or  government 
security,  and  apply  the  interest  half-yearly, for  theuse  and  benefit 
of  his  sister  Frances  Davies,  during  her  life,  and  in  the  meantime 
out  of  the  rents  and  profits  of  the  devised  estates,   (which  he 
charged  with  the  same)  to  pay  his  sister  201.  half-yearly,  &c.  and 
he  directed  the  remainder  of  the  rents  and  profits  to  be  divided 
and  paid  by  his  trustees  amongst  his  nephew,  Tho.  Davies,  and 
his  nieces,  Frances  the  wife  of  the  Rev.  Morgan  Walters,  and 
Mary  Ann  the  wife  of  Captain  Richard  Norman,  l-4th  to  each, 
and  the  other  fourth  to  his  nephew  Wm.  Davies  and  Mary  his      [  244  ] 
wife,  and  their  children,  in  such  manner  as  the  trustees  should 
think  proper.  And  as  to  the  surplus  sale-money  above  the  1000/. 
to  be  laid  out  for  the  benefit  of  some  of  the  above-named  and  cer- 
tain other  of  his  relations  in  certain  proportions  and  for  Such  in- 
terests, as  were  there  therein  particularly  specified.   And  then 
reciting  that  he  had  contracted  with  certain  persons  for  the  pur- 
chase of  three  dwelling-houses  in  the  town  of  Hay,  with  an  or- 
chard, &c.  and  was  to  complete  the  same  on  the  2d  of  February 
next,  on  having  a  good  title  made  thereto;  he  willed  that  in  case 
the  purchase  should  be  completed  during  his  life,  the  premises 
so  contracted  for  should  be  sold  by  his  trustees;  and  h6  thereby 
directed  them  to  sell  and  dispose  of  the  same  and  all  other  his  real 
estates,  in  such  manner  and  at  such  time  as  he  had  therein  before 
directed  for  the  sale  of  his  estates  mentioned  in  the  former  part 
of  his  will,  and  to  pay  and  crpply  the  money  arising  from  the  sale 
thereof  to  and  amongst  his  said  several  nephews  and  nieces,  (chil- 
dren of  his  sister  Frances  Davies),  in  such  proportions  and  in 
such  manner  to  all  intents  and  purposes  as  he  had  therein  before 
directed  in  respect  of  the  money  to  arise  from  the  sale  of  the  pre- 
mises first  therein  devised.     And  as  to  his  personal  estate,  after 
payment  of  his  debts  and  funeral  expenses,  he  bequeathed  as  fol- 
lows, viz.  "  I  give  to  the  widow  of  my  late  brother  Edwd.  Ho- 
"  worth,  and  to  her  daughter  Mrs.  Louisa^  Lane,  51.  each :  and  I 

"  give 
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1808.       "  give  them  these  small  sums  only,  in  consideration  of  the  ample 

"  provision  made  for  them  after  my  decease  by  the  late  Dr.  Tho- 

ofraimt        "  ™'^^  Griffiths,  wlio  has  by  his  will  devised  to  them  certain  estates 

WxLiLiNs.  «  iri'  the  county  o/ Radnor,  now  in  my  possession,  and  which, 
"  though  I  could  now  legally  dispose  of,  I  mean  fully  to  confirm 
"to  tTiem  according  to  the  intent  of  the  said  will."   He  then  gave 

[  245  ]  to  his  niece,  Frances  fValters,  all  his  silver  plate  and  plated 
goodiJ,  and  to  his  godson  F.Allen,  son  of  the  said  Henry  Allen,  hi.; 
and  the  rest  and  residue  thereof  he  gave  and  bequeathed  to  the 
said  W.  Wilklns  and  H.  Allen,  and  the  survivor  of  them,  his 
executors,  S^c.  in  trust  to  be  applied  by  them  in  like  manner  as 
he  had  liefore  directed  as  to  the  produce  of  his  real  estates  when 
sold,  and  to  go  in  aid  thereof;  appointing  the  said  W.  Wilkins 
and  H.  All^n  his  executors.  And  the  will  ended  thus:  "In 
•'  witness  whereof  I  have  to  this  my  last  will  and  testament  set 
"  my  hand  and  seal  the  19th  day  of  November  IBOO.  John 
"  Howorth.  (L.  S.)"  (with  the  signature  and  attestation  of  the 
subscribing  witnesses). 

By  indentures  of  lease  and  release  of  the  20th  and  21st  of 
Afarc/i  1^01,  between  John  Howorth  of  the  first  part,  Henry 
Allen  of  the  second,  arid  Walter  Wilkins  of  the  third  part;  John 
Howorth  conveyed  and  released  the  premises  so  devised  by  the 
will  of  Dr.  Griffiths  to  the  defendant  H.  Allen  and  his  heirs,  to 
enable  him  to  become  tenant  to  the  praecipe,  in  order  that  a  com- 
mon recovery  might  be  suffered  thereof,  which  should  enure  to 
the  use  of  himself  (John  Howorth)  for  life,  with  remainder  to  the 
use  of  such  persons  and  for  such  uses,  intents,  and  purposes, 
OS  lie,  by  any  deed  or  by  his  last  will  in  writing,  or  by  any  codicil 
tli'ei'eto,to  be  properly  attested,  should  limit, appoint, give,  grant, 
or  dispose  of  the  same;  and  for  want  of  such  limitation,  appoint- 
ment, &;c,  or  disposition,  to  the  use  of  Elizabeth  Howorth  for 
life,  subject  to  impeachment  of  waste,  with  remainder  to  the  use 
of  the  plaintife,  John  Lane  and  Anna  Louisa  his  wife,  for  their 
lives  an^  the  life  of  the  survivor,  with  remainder  to  the  use  of 
JV.  Davies,  Thomas  Davies,  Frances  Walters,  the  wife  of  the  Revi, 
Morgan  Walters,  and  Mary  Ann  Norman  the  wife  of  Richard 

t  246  ]  Norman,  all  therein  named,  as  tenants  in  common  in  fee.  In  pur- 
suance of  these  deeds  a  common  recovery  of  the  premises  was 
duly  suffered  in  the  Court  of  Great  Sessions  of  the  county  of 
Radnor  at  the  then  Spring  Sessions ;  by  the  record  whereof  it 
appears  that  the  Great  Sessions  commenced  on  Monday  the  23d 
of  March  1 801,  and  that  the  writ  of  seisin  was  sued  out  retuniable 
on  Friday  the  27th  of  the  same  month,  and  that  the  sheriff  re- 

turned 
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turned  the  writ  accordingly  j  having  by  virtue  of  the  same  writ        l808. 
caused  seisin  to  be  delivered  to  Walter  Wilkins  on  Thursday  the        "Z 
26th  of  the  same  month.  against 

John  Howorth,  on  the  25th  of  the  same  month  of  March  1801,  Wilkiws. 
made  and  published  the  following  codicil  to  his  will,  duly  exe- 
cuted and  attested;  "A  codicil  to  be  added  to,  deemed  and 
"  taken,  as  and  for  part  of  the  last  will  of  me  John  Howorth,  of 
"  Hay,  &c.  dated  in  November  last  past.  In  the  first  place  I 
'*  cor\firm  my  said  last  will  in  all  respects,  except  where  the  same 
"  shall  be  altered  or  revoked  by  this  codicil.  Item,  I  give  to 
"  Wm.  Prosser,  son  of  W^m.  and  Eliz.  Prosser,  of  Hay,  &c.  all 
**  that  messuage,  &c.  wherein  fVm.  Prosser  the  elder  doth  now 
"  dwell,  &c.  to  hold  to  the  said  fVm.  Prosser  the  younger,  his 
*^  heirs,  &c.  Item,  I  give  unto  Frances,  wife  of  Morgan 
"  Walters,  of  Hay,  &c.  her  heirs  and  assigns,  all  my  household 
"  furniture,  plate,  &c.  for  her  sole  use,  &c.  In  witness  whereof 
^*  I  the  said  John  Howorth  have  to  this  codicil,  which  I  declare 
"  part  of  my  said  will,  set  my  hand  and  seal,  this  25th  of  March 
**  1801."  The  testator,  John  Howorth,  at  the  time  of  making 
the  codicil,  had  no  real  estates  except  the  estates  mentioned  in 
his  will.  When  John  Howorth  suflfered  the  recovery  and  made 
his  said  codicil,  the  plaintiffs,  John  Lane  and  his  wife  had  been 
married  several  years  without  having  had  issue.  John  Howorth 
died  on  the  29th  of  March  1801 ;  and  thereupon  the  plaintiff,  [  247  ] 
Eliz.  Howorth,  entered  on  the  premises,  and  soon  afterwards 
executed  a  deed  of  appointment,  conformable  to  the  will  of  Dr. 
Griffiths,  and  thereby  limited  the  premises,  after  her  own  decease, 
to  the  plaintiff  Anna  Louisa  Lane,  and  the  heirs  of  her  body; 
and  the  plaintiffs,  having  suffered  a  recovery  of  the  premisesi 
exhibited  their  bill  in  Chancery  against  the  defendants,  praying, 
among  other  things,  to  have  the  title  deeds  of  the  premises 
delivered  up  to  them.  And,  on  the  8th  of  May  1807,  the  Lord 
Chancellor  ordered  this  case  to  be  stated,  and  the  following  queS- 
tion  to  be  put  for  the  opinion  of  the  Court,  viz.  Whether  the 
plaintiffs  took  any  and  what  estate  in  the  premises  under  the  will 
and  codicil  of  John  Howorth? 

The  case  was  first  argued  in  last  Michaelmas  term,  and  again 
in  last  Trinity  terra ;  the  Court  having  directed  it  to  stand  over, 
upon  an  intimation  that  certain  parts  of  the  will,  which  were  not 
stated  in  the  case  as  directed  by  the  Lord  Chancellor  to  be  sent 
for  theopinion  of  this  Court,  had  been  aftei*wards  added  by  con- 
sent of  pai'ties:  until  it  was  ascertained  that  his  Lordship  upon 
such  new  statement  of  facts,  entertained  any  doubt  on  which  he 
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1808.       Avas  desirous  of  having  the  advice  of  this  Court.    And  harA 
"T  Ellenboroush  C.  J.  said,  that  the  Court  did  not  sit  to  answer 

LA.VE  °  ' 

against        cases  which  the  parties  themselves  chose  to  bring  before  them 

WiLKiNs.      jn,  this  form  for  their  opinion.  And  that  veiy  recently  the  Court 

of  Common  Pleas  had  refused  to  hear  a  case  argued  before  them 

•tt^hich  had  been  sent  there  by  agreement  between  the  parties 

concerned,  without  the  desire  of  the  Lord  Chancellor. 

Abbott,  for  the  plaintiffs,  contended  that  the  plaintiffs  took 

[  248  ]  under  the  will  and  codicil  of  John  Howorth  such  estates  as  they 
would  have  taken  under  the  will  of  Dr.  The.  Griffiths,  if  /. 
Howorth  had  not  suffered  a  recovery;  viz.  that  the  plaintiff 
Elizabeth  Howorth  took  an  estate  for  life,  with  a  power  of  ap- 
pointing to  the  plaintiff  y/nna  Louisa  Lane,  or  in  default  of 
appointment,  that  A.  L.  Lane  took  in  tail.    Then,  after  observ- 

^  ing  upon  the  dates  of  the  several  facts  and  proceedings  relating 

to  or  affected  by  the  recovery;  as  that  the  will  of  J.  Howorth' 
was  of  the  19th  of  November  1800;  the  deeds  to  lead  the  uses  of 
the  recovery,  of  the  20th  and  21st  of  March  1801 ;  the  codicil, 
of  the  25th  of  the  same  month;  that  the  Great  Sessions, in  which 
the  recovery  was  suffered,  commenced  on  the  23d  of  the  same 
March;  that  the  writ  of  seisin  was  returnable  on  the  27th, 
and  the  sheriff's  return  that  he  had  caused  seisin  to^be  delivered 
on  the  26th ;  (which  day  was  not  material  (a) ;)  on  which  facts 
.  *  the  recovery  must  be  taken  to  be  as  of  the  first  day  of  the  Great 
Sessions,  according  to  Shelly's  case  (6),  and  therefore  prior  to  the 
codicil :  though  he  observed  that  the  case  should  have  stated  the 
first  process,  (which  was  the  writ  of  quod  ei  deforciat,  before  the 
codicil:)  he  argued  the  case,  First,  as  if  the  recovery  had  been 
suffered  by  John  Howorth,  without  any  declaration  of  its  uses ; 
so  as  to  have  given  him  the  fee.  Then  the  case  would  have 
stood  thus — The  testator,  John  Howorth,  having  obtained, 
through  the  bounty  of  Dr.  Grijiths,  such  an  estate  as  enabled 
him  to  obtain  complete  dominion  over  it  by  suffering  a  recovery, 
which,  if  he  had  not  suffered,  the  plaintiffs  would  take  the  estate ; 

[  249  ]  heing  by  such  recovery  seised  in  fee,  makes  his  will,  whereby, 
after  making  provision  for  several  other  relations,  he  gives  to  the 
plaintiffs,  Elizabeth  and  Anna  Louisa,  only  bl.  each;  observing 
that  he  does  this  because  "  of  the  ample  provision  made  for 
**  them  after  my  decease  by  the  late  Dr.  Griffiths,  who  has  by 

(o)  Goodright  v.  Rigby,  3  H.  Blac.  46.  and  5  Term  Rep.  177.  and 
Tide  Selwyn  v.  Sehcyn,  3  Burr.  1131.  The  writ  of  seisin  is  never  in  fact 
executed. 

{b)  1  Rep.  93. 

"  hit 


iN  THS  Forty-ninth  Year  bv  GEORGE  IIL 

**  his  will  devised  to  them  certain  estates  in  the  county  of  Radnor        1 808. 
"  now  in  my  possession,  and  which,  though  I  could  now  legally      *" 
"dispose  off  I  mean  fully  to  confirm  to  thenij  according  to  the        against 
"  intent  of  the  said  will.*'    The  effect  of  that  would  be  a  devise     Wjlkiks. 
to  tliem  of  the  same  estates  as  were  devised  by  Dr.  Griffiths'  will 
by  reference  to,  and  through  the  medium  of,  that  will.  It  would 
then  be  like  the  case  of  Milford  v.  Smith,  which  is  thus  reported 
in  1  Salk.  225.     J.,  being  seised  in  fee,  in  consideration  of  mar- 
riage, covenanted  to  levy  a  fine  to  certain  uses ;  but  no  fine  wbs 
levied.    Then  ^.,  reciting  this  deed,  by  his  will  "  devises  and 
"  cor\firms  all  estates  given  and  granted  to  his  son  in  marriage, 
"  according  to  the  deed."     And  the  Court  on  a  special  verdict, 
held  that  the  will  had  reference  to  the  deed,  and  j)assed  such 
lands  and  estates  as  were  intended  to  be  conveyed  by  the  deed 
and  fine.     If  the  word  devise  had  been  in  the  will,  it  could  hardly 
have  borne  an  argument;  but  by  the  report  of  the  same  case  in 
4  Mod.  131.,  which  professes  to  give  the  words  of  the  will,  they 
were  " Item,  / do  ratify  and  make  good"  &c. ;  in  1  Show. 350. 
they  are  "  ratify  and  confirm;"  and  in  Omb.  195.  the  words 
are,  **  I  do  hereby  make  good  and  cor\firm  the  estates  granted  in 
"  marriage  for  the  use  of  my  son,"  &c.    Here,  then,  taking  the 
recovery  as  suffered  prior  to  the  codicil,  and  to  the  will  as  speak- 
ing from  the  date  of  the  codicil,  the  word  confirm,  with  reference 
to  Dr.  Griffiths*  will,  is  equivalent  to  the  word  devise,  and  shews 
the  intent  of  John  Howorth,  the  testator,  to  be,  that  the  plaintiffs      r  250  1 
shouldhave  by  hiswill  the  same  estates  and  interest  as  they  would 
have  had  imder  the  will  of  Dr.  Griffiths,  supposing  no  recovery 
had  been  suffered:  the  codicil  operating  as  a  republication  of  the 
will  in  respect  of  every  thing  not  thereby  altered.    Then,  2dly, 
The  declaration  of  the  particular  uses  of  the  recovery  will  not 
differ  the  case  from  what  it  would  have  been  if  the  use  had  been 
declared  merely  to  John  Howorth  himself  in  fee.  In  fact  he  was 
then  seised  for  life  only,  with  a  power  of  appointment  by  deed, 
will,  or  codicil ;  and  in  default  of  such  appointment,  remainder 
to   Elixabeth  Howorth  for  life;   remainder  to  John  Lane  and 
Anna  Louisa  his  wife  for  their  lives  and  the  life  of  the  survivor  j 
with  remainders  over.    And  he  had  by  his  will  devised  to  these 
persons  the  same  estates  and  interests  as  they  would  have  taken 
under  Dr.  Griffiths*  will.    The  import  then  of  John  Howorth's 
will  is  this;  *•  Dr.  GriffitJis  meant  to  give  you  certain  lands  and 
for  certain  interests  specified  in  his  will.    I  have  the  power  of 
preventing  thisj  and  I  have  already  done  an  act  by  which,  if  I 
ilo  not  make  a  change,  you  will  derive  a  less  interest  than  Dr. 

Griffiths 
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1808.        Gnjffiihs  meant  to  give  you:    but  I  chuse  you  should  have 

"~~  exactly  what  he  meant  to  give  you  j  and  for  that  reason  I  give 

agdinst       yo"  only  nominal  legacies.    Take,  therefore,  such  estates  and 

\\riLKiKs.  interests  as  are  expressed  in  Dr.  Griffiths'  will.*'  This  would 
operate  as  a  good  execution  of  his  power  of  appointment :  and 
for  this  purpose  a  precise  and  formal  reference  to  the  power  is 
not  necessary ;  as  was  said  by  Lord  TTiurlow  in  Andrews  v.  Em- 

I  251  ]  rnot  (a),  and  may  be  collected  from  other  cases  (6).  3dly,  Con- 
sidering the  case,  as  it  really  is,  that  is  the  will  as  having  been 
made  prior  to  the  recovery,  and  the  codicil  afterwards,  the 
codicil  is  a  republication  of  the  will,  and  makes  the  latter  speak 
after  the  recovery.  This  is  now  fully  settled,  by  Acherley  v. 
Vernon  (c),  Doe  v.  Davy  (d),  Barnes  v.  Crowe  (e),  and  Figott 
V.  Waller  (f).  It  will  be  objected,  however,  that  by  giving 
this  eifect  to  the  codicil,  it  will  be  attributing  to  the  words  of  the 
will  a  different  meaning  from  that  which  they  had  when  the  will 
was  made  :  but  if  the  legal  effect  of  the  codicil  be  to  make  the 
will  speak  from  the  date  of  the  codicil,  the  meaning  of  the  words 
must  be  taken  at  that  date.  The  intention  of  the  testator  must 
in  the  first  place  be  sought  for  in  the  words  he  has  used;  though 
it  may  be  admitted  that  if  it  elsewhere  appear  that  the  ordinary 
sense  of  the  words  does  not  express  the  intention,  another  sense 
may  be  given  to  them.  But  that  must  be  shown  clearly,  other- 
wise the  ordinary  sense  of  the  words  must  prevail.  It  is  clear 
however  that  the  ordinary  sense  of  them  is  not  contrary  to  the 
true  intention  of  the  testator,  who  certainly  meant  these  plaintiffs 
to  take  the  same  estates  they  would  have  had  under  Dr.  Griffiths' 
will;  though  he  inaccurately  states  in  his  will  that  he  had  then 
a  legal  power  of  disposing  of  the  property  in  question ;  which 
he  had  not  in  him  then ;  though  he  might  acquire  that  power  at 
any  time  by  suffering  a  recovery,  as  he  afterwards  did.  Then  the 
codicil  made  after  the  recovery,  and  confirming  the  will,  must  be 
taken  to  have  intentionally  adopted  the  language  of  the  will  as 
applied  to  the  then  existingstate  of  things,  when  he  had  acquired 
that  power.  [Le  Blanc  J.  May  it  not  be  argued  that  the  testator 

[  252  ]  John  Howwth  did  not  mean  to  dispose  of  this  property  at  all  by 
his  will,  but  meant  to  leave  it  to  pass  as  it  would  do  under  the 
will  of  Dr.  Griffiths,  supposing  that  he  did  not  bar  the  entail, 

!    (o)  2  Bro.  Chan.  Rep.  303. 

(b)  Vide  Standcn  v.  St^nden,  2    Ve$.  jun.  589.  and  Ualct  v.  Margerum,  3 
Ves.  jun.  300. 

(c)  Ctwi.  Bep.  381.  {d)  Otwp.lbS: 

,:  '.  which 
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Nyhich  at,  that  time  he  hfid  not  doi^t;?  Th^re  is  the  difl|ciilty. 

Suppose  he  had  said  in  tefms,  "  Though  I  have  thp  power  by      -= -^ 

suffering  a  recovery  to  dispose  of  this  property ;  yet  I  do  not        aimfrnt 

mean  to  dispose  of  it,  but  shall  let  i|;.  pass  to  thosp  in  remainder     Wilxirs. 

under  Dr.  Griffiths'  will."    Lord  EllenbQXQU^b  C.  J.     Supposp 

he  had  only  said  as  to  this  esta,te,  "I  sliia,UI^a]t'P.it;  tp  go  to  the? 

persons  to  whom  Dr,  Griffiths  h^^  deyisf^d  it«'*J     The  words 

Used  in  the  will  are  stronger,  when  he  says  that  he  "  means  fuUy 

to  confirm  it  to  them,  according  to  the  intent  of  the  said  will ;"  fop 

that  it  is  an  adoption  of  the  same  intent;  and  a  corifirmutiou  of  a^ 

estate  by  one  who  has  power  to  convey  operates  as  a  grant  of 

it.    Then  when  he  aftervyards  confirmed  his  will  by  the  codicil^ 

he  had  the  power  which  he  before  supposed  himself  to  have. 

Owen,  contraj  assuming  for  the  pU|rposp  of  the  argument  that;^  - 
the  recovery  was  complete  before  the  date  of  the  codicil,  first- 
argued  the  question  how  far  the  codicil  wa?  a  republicatiou,  of: 
the  will,  as  to  the  property  in  dispute,  in  whjlph  the  testator  had[ 
acquired  a  new  estate  subsequent  to  the  will.  Down  to  the  case 
oiAcherleyy.  Vernon  (a)  the  decision^  had  been  uniform,  as, 
was  said  by  the  Master  of  the  Rolls  in  Pigott  v,  Waller  (6),  that 
after-purchased  lands  could  not  pass  virithout  an  aqtual  republi- 
cation of  the  will :  but  eyenin,-^cAerZev  V.  Kenton  the  House,  of 
Lords  did  not  determine,  that  every  codicil  duly  executed  would 
republish  a  will:  but, as  the  Master  of  the  Rolls  considered,  it  is  [  253  1 
a  question  of  intention  upon  the  particular  wording  of  the  codicil 
in  each  case.  The  ground  the  Judges  took  in^c/ieHej/ v.  Ver- 
non^ i\s  ^.]^\}e.dir^  ivoxn  what  Lord  Hardwicke^  said  in  Gibson  v. 
Rogers  (c),  was,  that  the  words  of  the  codicil  referring  to  the 
words  of  the  will,  they  w^r^e  so  incorporated  together  that  they 
necessarily  made  but  one  instrument.  In  Barnes  v.  Crowe  (d) 
the  Lords  Commissioners  decided  on  the  same  ground.  It  is  so 
stated  by  the  Master  of  the  Rolls  m,  Pigott  \.  Waller  (e)  :  for 
the  first  codicil  was  begun  upon  the  last  shieet  of  the  will,  and 
continued  to  another  sheet;  and  the  second  codicil  duly  attested 
was  begqn  upon  the  last  sheet  of  the  first.  And  there  was  this 
furt^ier  circumstance, that  thewill  assumed  to  pass.aU  the.e^tates 
the  testator  might  die  seised  or  possessed  of :  as  it  did  also  in 
Jcherley  \.  Vernon.  And  finally  his  Honor  determined  Pigott 
V.  Waller  (which  he  admitted  was  not  materially  .different  from 

(a)  Com.  Rep.  381.  (b)  7  Ves.jun.  118. 

(c)  Amhl.  97.  (d)  4  Bro.  Ch.  Cos.  2.  and  1  Ves.jun.  486. 

(e)  7  Ves.jun.  180. 

the 
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1808.       the  present  as  to  the  question  of  republication  of  the  will)  on  the 
"-  ground  of  an  apparent  intention  in  the  testator  by  his  codicil, 

against  directed  to  be  annexed  to  his  will  and  made  part  thereof,  and 
WiLKiNs.  referring  to  and  altering  it  in  part,  to  republish  his  will.  But  in 
Lady  Strathmore  v.  Bowes  (a),  (which  has  never  been  over- 
ruled), though  Lord  Kenyan  admitted  that  a  codicil,  confirming 
a  will  of  lands  in  general  words,  will  pass  land  purchased  In  the 
interval ;  yet  he  states  the  question  to  be,  whether  it  were  the 
intention  of  the  devisor  to  pass  by  that  codicil  any  thing  more 
than  would  have  passed  by  the  will  itself?  and  in  that  case  the 
after-purchased  lands  were  held  not  to  pass,  by  reason  of  the 
word  said  (said  lands)  in  the  codicil,  which  confined  it  to  the 
[  254  ]  same  lands  before  given  by  the  will.  Then  2dly,  taking  the 
codicil  to  have  been  a  republication  of  the  will,  the  question  is, 
whether  upon  theface  of  the  two  instruments  there  appears  to  have 
been  any  intention  in  the  testator  to  dispose  of  this  estate  which 
he  had  not  at  the  time  of  making  the  will,  or  toexecute  the  power 
of  appointment  which  he  had  at  the  time  of  making  the  codicil  ? 
It  is  admitted  that  John  Howorth  when  he  made  his  will  had  no 
power  to  dispose  of  the  estate.  He  appears  to  have  accurately 
known  what  property  he  had  j  and  he  makes  a  distinct  disposi- 
tion of  different  parts  of  it.  And  after  directing  the  sale  of  cer- 
tain estates  by  his  trustees,  and  making  a  disposition  of  different 
suras  to  different  relations,  he  directs  his  trustees  to  sell  certain 
newly  purchased  houses  ''and  all  other  his  real  estates"  in  such 
manner  as  he  had  before  directed  for  the  benefit  of  his  nephews 
and  nieces.  Then  he  goes  on  to  state,  that  with  respect  to  the 
/  estates  in  the  county  of  Radnor,  then  in  his  possession  under  the 

will  of  Dr.  Griffiths,  "  though  I  could  now  legally  dispose  of 
**  them,  I  mean  fully  to  confirm  to  them  (the  devisees  in  remain- 
"  der  under  Dr.  Griffiths'  will)  according  to  the  intent  of  the 
"said  will."  Then  what  is  this  in  effect  but  saying,  "I  know 
that  I  am  tenant  in  tail  of  these  estates,  and  that  I  might  make 
them  my  own  by  sufiering  a  recovery;  and  that  if  I  do  not  suffer 
a  recovery,  you,  the  devisees  in  remainder  under  Dr.  Griffiths' 
will,  will  take  after  me  the  estates  which  he  has  given  you.  And 
I  hereby  shew  you  that  by  not  making  them  my  own  and  dispo- 
sing of  them,  you  the  devisees  will  not  succeed  to  them  by  any 
mistake  or  inadvertence  of  mine;  but  because  I  purposely  for- 
bear to  suffer  a  recovery  of  them  and  to  make  any  disposition  of 

(a)  7  Term  Rep.  48T. 

'  them 
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them-;  meaning  that  yon  shall  sncceed  to  them  by  my  permission        1808. 
according  to  the  *intent  of  his  will."  This  is  no  devise  of  the  pro-      "Z 
perty;  but  a  notification  that  he  did  not  mean  then  to  exercise       against 
the  power  of  disposition  which  he  knew  he  might  acquire  by     Wilkimi. 
suffering  a  recovery.     But  the  testator  afterwards  altered  his    [  *235  ] 
intention,  and  did  suffer  a  recovery :  and  by  the  deed  to  lead  the 
uses  he  actually  gives  to  the  plaintiff  Elizabeth  Howorth  and 
ji.  L.  Lane  mere  life  estates,  being  less  interests  than  they  would 
have  taken  under  Dr.  Griffiths'  will ;  with  remainder  over  in  fee 
to  the  nephews  and  nieces.     But  still  looking  to  the  possibility 
of  his  again  altering  his  mind,  or  having  issue  of  his  own,  the 
testator  reserves  to  himself,  after  the  limitation  of  his  own  life 
estate,  a  power  of  appointment  by  deed,  will,  or  codicil  properly 
attested.    Then  taking  the  codicil  to  be  after  the  recovery  suf- 
fered, and  to  be  republication  of  the  will,  what  more  can  it  do 
than  to  bring  the  words  of  the  will  down  to  its  own  date,  and  to 
declare  the  intention  of  the  testator  as  it  is  to  be  collected  from  ', 

those  words  at  that  period,  the  same  as  if  it  had  re-stated  the  will. 
The  codicil  does  not  affect  to  express  any  new  intention  of  the 
testator  respecting  this  property:  it  is  a  simple  confirmation  of 
his  will  in  this  respect,  and  consequently  a  confirmation  of  his 
intention  at  the  time  of  making  his  will.  And  there  is  no  case 
where  a  codicil  republishing  a  will  has  been  held  to  give  a  diffe- 
rent sense  to  the  words  than  what  they  would  have  borne  at  the 
time  of  making  |he  will.  In  Milford  v.  Smith  (a)  the  will  which 
referred  to  the  deed  was  only  held  to  pass  such  lands  and  for  such 
estates  as  were  intended  to  be  conveyed  by  the  deed  and  fine :  and 
if  the  testator's  intention  appeared  to  devise  those  estates,  it  was 
matterof  indifference  whether  he  named  them  expressly  in  the 
will,  or  by  reference  to  the  deed  in  which  they  were  included,  r  256  l 
But  here  it  appears  by  the  will  that  the  testator  did  not  mean  to 
devise  these  estate*,  which  he  had  not  the  power  of  devising  at 
that  time,  but  to  leave  them  to  pass  by  Dr.  Griffitlis'  will;  and 
that  intention  was  defeated  by  the  recovery,  which  gave  him  a 
new  estate.  But  if  the  effect  of  the  republication  of  the  will  be 
to  pass  any  after-acquired  property  which  is  within  the  words  of 
it,  though  not  within  the  testator's  intentionat  the  time  of  the 
will;  the  only  words  capable  of  passing  this  property  are  those 
whereby  he  directs  his  trustees  to  sell  and  dispose  of  "  all  other 
"  HIS  real  estates/'  &c.  in  the  manner  before  directed,  and  to 

(a)  Sa/ft.  925. 

pay 
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1808.        pay  atod  apply  the  money  arising  from  the  sale  amongst  the  de- 
~~  fendarits,  his  nephews  and  nieces  there  named.  For  at  the  time 

agaimi  ^^  execiitirig  the  codicil  these  were  his  real  estates,  though  the 
WnAtiKS.  words  were  used  in  the  will  in  a  different  sense.  3dly,  As  to  the 
codicil  and  will  being  an  execution  of  the  power  reserved  to 
John  H&worth  by  thfe  deed;  although  it  be  not  necessary  that 
the  instrument  exfecuting  a  powisr  should  refer  expressly  to  the 
power;  as  in  Sfandkh  v,  Standen  (a),  where  one  devised  all  her 
estates,  and  had  nbiie  other  to  give  but  under  the  power;  yet 
here  the  same  objectioti  applies  as  before  stated :  it  must  appear 
that  the  person  having  the  power  meant  to  pass  the  estate  by  his 
own  act,  and  not  to  leave  it  to  pass  by  the  act  of  another.  The 
rule  was  laid  down  by  Lord  Thurlow  in  Andrews  v.  Emmett  (6), 
that  "  if  a  man  dispose  of  that  over  which  he  has  a  power,  in 
silch  a  maimer  that  it  is  impossible  to  impute  to  him  any  other 
intention  but  that  of  executing  the  power,  the  act  done  shall  be 
an  execution  of  the  power.  But  the  doctrine  is  not  carried  by  any 
[  257]  case  further  than  this."  Besides,  here  the  words  of  the  power 
look  to  a  will  or  codicil  to  he  executed ;  it  is  to  appoint  to  the 
use  of  any  person  as  he  by  deed  or  will,  &c.  to  be  properly  at- 
tested, should  limit  or  appoint.  This  could  not  be  intended  of  a 
will  then  actually  made,  and  the  disposition  of  which,  if  any, 
was  completely  at  variance  with  the  deed  reserving  the  power. 
Then  supposing  the  codicil  to  bring  down  to  its  date  the  words 
of  the  will,  it  could  not  give  a  new  sense  to  them,  nor  to  the 
words  of  the  deed.  But  it  is  impossible  to  impute  to  the  testator 
an  intention  to  execute  this  power  by  his  codicil,  the  utmost  ope- 
ration of  which  can  be  to  republish  the  words  of  the  will.  For 
when  he  made  his  will,  it  is  clear  that  he  did  not  mean  to  alter 
the  disposition  of  the  property  made  by  Dr.  Gri^i/is*  will:  but 
he  afterwards  altered  his  mind,  and  suffered  a  recovery,  reserving 
to  himself  a  life-estat6  with  a  general  power  of  appointment. 
Then  it  must  be  supposed  that  he  meant  by  the  codicil  to  set 
up  the  will  of  Dr.  Griffiths  in  order  to  give  an  estate  tail  to  Mrs. 
Lane,  by  which  he  would  have  defeated  his  own  issue,  in  case 
he  had  any ;  and  by  which  he  would  destroy  the  operation  of 
the  recovei*y  and  the  deed  to  lead  the  uses,  which  he  had  but 
just  before  executed.  4thly,  If  the  will  be  set  up  by  the  codicil, 
as  devising  the  property  according  to  the  limitations  of  Dr.  Grif- 
fiths' will,  the  limitation  to  the  plaintiffs  will  be  after  an  indefinite 

(a)  2  Ves.  jun.  589.  (b)  2  Bro.  Ch.  Cos.  303. 

failure 
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failure  of  issue  of  the  testator  liimself,  and  therefore  void:  for        1808. 

he  cannot  be  taken  to  have  devised  first  to  himself  in  tail.  

Abbott,  in  reply,  said,  that  the  reference  to  Dr.  Griffiths'  will        figainst 
must  be  taken  to  be  partial  and  not  general,  as  giving  only  to  the     Wilkivs. 
plaintiffs  the  estates  which  they  would  have  taken  under  that  will. 
[Lord  Ellenborqikgh  C.  J.    What  words  would  you  insert  in 
carving  out  the  estates  that  these  several  persons  would  take,  to     [  258  ] 
make  an  effectual  republication  of  the  will  ?  You  could  not  make 
the  testator  devise  to  himself.]  If  the  testator  had  left  a  son,  he 
would  have  taken  an  estate  tail,  with  remainder  in  tail  to  the  plain- 
tiff £K2a6ef/i,  &c.  [Bayley  J.  Supposing  an  elder  son  of  the  tes- 
tator had  died  in  the  testator's  life-time,  leaving  a  son;  then  that 
son  would  not  have  taken,  if  you  suppose  the  testator  to  have 
devised  to  his  eldest  son  in  tail,remainderto  his  second  and  other 
sons  in  tail.]     In  that  event  it  would  be  necessary,  to  effectuate 
the  intent,  to  introduce  a  remainder  in  tail  to  the  son  of  such 
eldest  son.     [Le  Blanc  J.    The  objection  to  this  construction  is 
that  it  introduces  so  many  distinct  limitations  which  are  not  to 
be  found  in  Dr.  Griffiths'  will,  to  which  the  testator  referred.] 
If  the  testator  be  taken  as  referring  to  the  whole  of  Dr.  Griffiths* 
will,  then  such  a  construction  must  be  put  upon  it  as  would  be 
consistent  with  the  whole  of  his  intention,  which  was  that  all  the 
issue  of  the  testator  himself  and  their  issue  should  take  estates 
tail  in  succession  before  the  estate  went  over:  but  it  may  also 
be  taken  to  refer  to  such  parts  only  of  Dr.  Grijiths'  will  as  gave 
estates  to  the  plaintiffs.   And  in  the  event  none  of  the  difficulties 
suggested  would  arise.    Then  this  construction  will  not  make 
the  codicil  give  a  different  meaning  to  the  words  of  the  will  than 
the  testator  intended  at  the  time;  for  he  conceived  that  he  had 
a  power  of  disposing  of  the  property  when  he  made  his  will,  and 
therefore,  however  mistaken  in  that  fact,  his  intention  was  the 
same  at  both  times.     [Lord-  Ellenborough  C.  J.     May  he  not 
have  meant  by  the  words  he  used, — "  I  could  have  defeated  Dr. 
Griffiths'  will;  but  I  will  not,  you  should  take  under  it  as  he 
meant  you  to  take :"  without  executing  any  devising  power  at 
all  ?]  But  then  he  confirms  the  will,  which  assumes  ai  devising      r  959  i 
power.    Then  it  is  clear  that  he  did  not  mean  by  the  will  to 
give  this  estate  to  the  defendants,  by  the  devise  of  all  other  his 
real  estates  to  the  trustees,  &c. ;  because  he  gives  the  plaintiffs 
only  hi.  each,  in  consequence  of  the  ample  provision  made  for 
them  by  Dr.  Griffiths'  will. 

Lord  Ellbnborough  C.  J.     The  question  will  turn  very 
muchupontheiutentionof  the  testator;  we  will  certify  our  opinion. 
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1808.  The  following  certificate  wag  afterwards  sent : 

This  case  has  been  argued  before  ns  by  counsel :  we  have 
agaimt       considered  it,  and  are  of  opinion  that  the  plaintiffs  did  not  take 
WmiNs.     any  estate  in  the  premises  under  the  said  will  and  codicil  of  the 
said  John  Howorth. 

Ellbnborough. 
N.  Grose. 
S.  Lb  Blanc 
John  Baylby. 


Tuesday,  SoANE  afralnst  IRELAND  and  OthCFS. 

Nov.  8lfi.  ° 


An  Allegation  TN  an  action  for  a  false  return  to  a  mandamus  for  appointing 
in  a  declara- 


T 

rion  tharone  sexton,  the  second  count  stated  that  T.  S.  Champneys  was 

was  seised  of  a  seised  in  fee  of  the  manor  ofFroome  Sehvood,  with  the  appurte- 
andrfit  if  *  nances,  and  that  he  and  all  those  whose  estate  he  has,  and  at  the 
and  all  those  several  times  hereinafter*mentioned,had  in  the  said  manor,  with 
whose  estate  |.|,g  appurtenances,  for  the  time  being,  from  time  immemorial 
said  manor  have  had,  exercised,  and  enjoyed,  and  been  used  and  ought  of 
have  imme-  fight  to  have,  &c.  the  privilege  and  right  of  appointing  a  sex- 
pointed  a  sex-  ton  of  the  parish  of  Froome  Selwood  when  the  office  was  and 
*?"  °^^he  p-  should  be  vacant.  It  then  stated  the  vacancy  of  the  office,  at 
sustained  by     »  certain  time,  and  that  T.  S.  Champneys  duly  appointed  the 

proof  of  his      plaintiff  to  it:  and  that  the  defendant  Ireland  being  then  the 

seisin  of  £L     • 

quondam  ma-  vicar,  and  the  other  defendants  the  churchwardens  of  the  parish, 

nor,  which       had  notice  of  such  appointment,  and  ought  to  have  admitted  the 
beakiuna-  plaintiff  to  the  office,  but  had  refused  to  do  so;  in  consequence 
nor  for  defect  of  which  the  mandamus  issued  to  them;  to  which  they  had  re- 
nant7and  ^^'  turned  that  the  plaintiff  was  not  duly  appointed  to  it  in  manne 
existed  now     and  form  as  stated :  and  for  this  false  return  the  action  was 
Stion^  ""^P"'  brought.     The  evidence  at  the  trial  at  IVells  was  that  Froome 
r  *2fi0  1    ^^^^'ood,  which  was  once  a  legal  manor,  had  ceased  to  be  so  for 
some  period  before  the  vacancy  in  question,  for  want  of  any  free- 
hold tenants:  though  in  all  other  respects  Mr.  Champney's  right 
was  proved  as  laid.    But  for  this  objection  it  was  urged  that  the 
plaintiff  ought  to  be  nonsuited;  his  right  to  the  appointment 
being  laid  as  appurtenant  to  his  alleged  seisin  of  a  manor  which 
had  no  longer  any  legal  existence :  but  Bayley  J.  over-ruled 
the  objection,  and  the  plaintiff  recovered.    And  now 

Pdl  Serjt.  moved  for  a  new  trial,  upon  the  defect  of  evidence 

to 
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to  sustain  the  allegation  of  Mr.  Cliampneys*  seisin  of  the  manor        1808. 
in  right  of  which  the  prescriptive  privilege  was  claimed.  But  by      "~ 

*Lord  Ellbnborough  C.  J.     If  Froome  Selwood  were  once        against 
a  manor,  as  it  appeared,  this  prescriptive  right  would  still  be-      Ireland. 
long  to  it,  though  other  manerial  rights,  such  as  that  of  holding     [  *26J  ] 
courts  for  want  of  freehold  tenants,  might  be  gone  and  severed 
from  it.  It  would  still  be  a  manor  by  reputation  for  this  purpose, 
which  will  satisfy  the  allegation;  and  it  was  not  necessary  to 
prove  it  a  continuing  manor  for  all  purposes. 

Per  Curiam.  Rule  refused  (a). 


Denn,  on  the  Demise  of  Brunb,  Clerk,  against  S"oth^' 
Rawlins. 

rMlHIS  was  another  ejectment  brought  to  recover  other  lands  Tenant  in  tail 

-"-    upon  the  same  title  as  was  stated  in  the  former  case  re-  ^^'i"g  receiv- 

^  ed  an  ancient 

ported,   of  Roe  d.  Bnine  v.  Prideaux  (6).      The  defendant  rentof  i/.  I8s. 

claimed  under  a  defective  lease  made  by  the  last  tenant  for  life  f      *^."^  ^^ 

•'  lessee  in  pos- 

under  the  power  there  stated;  which  lease  reserved  the  ancient  session  under 

yearly  rent  of  \l  I8s.  6d.,  and  a  heriot,  or  H.  5*.  in  lieu  of  it;  ^rlntldt'^te- 

and  this  rent  had  been  received  by  the  lessor  of  the  plaintiff,  the  nant  for  life 

first  tenant  in  tail  under  the  settlement,  from  1795, when  the  last  ""derapower, 

'  '       '  the  rack-rent 

tenant  for  life  died,  up  to  Michaelmas  1805;  the  rack-rent  value  value  of  whick 

of  the  premises  being  301.  a  year.     This  ejectment  was  brought  ^^^  ^^^-  ^ 

in  1806,  and  the  demise  laid  after  the  last  receipt  of  rent,  but  maintain  an 

before  the  ejectment  brought:  but  no  notice  to  quitof  any  kind  ejectment, 
,     ,,           .          __.,        ,.       .           «  ,  .         1       ,        .  ,    ,       ,  laymg  his  de- 
had  been  given.  W hereiore  it  was  *objected  at  the  trial,  thatthe  mise,  at  least 

receipt  of  this  ancient  reserved  rent  by  the  tenant  in  tail  was  a  o"?  a  prior  day, 
recognition  of  the  defendant's  holding  under  a  tenancy  of  some  thelesseesom^ 
sort ;  if  not  as  tenant  from  year  to  year,  at  least  as  tenant  at  will ;  notice  to  quit, 
and  that  the  tenancy  could  not  be  determined,  so  as  to  make  the  h^rn  a  tro "pas- 
defendant  a  trespasser  atthetime  of  theejectment  brought  with-  ser,  aftersuch 
out  notice.  And  the  defendant's  counsel  put  his  case  to  the  jury  aTawful  uos- 
on  that  ground.  And  Bayley  J.  before  whom  the  cause  was  session  either 
tried  at  the  last  assizes  at  Bodmin,  left  the  question  to  the  jury  o"  tenant  o^ra't 

[  *262  ]  leas^t  as  conti- 

a  Vide  Sir  Moyle  Finch's  case,  G  Rep.  64,  and  Rex  y. The  Bishop  of  Chester,  feraifcetilT'io- 

per  Holt  C.  J.  Skin.  G61,  2.  tice.'  ^ 

(6)  Ante,  158. 
.  Vol.  X.  N  whether 


Rawlins. 
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1808.       whether  by  this  receipt  of  the  old  rent  the  lessor  did  not  agtee 

that  the  defendant  should  continue  in  possession  until  he  received 

dem  Brune  some  notice  to  quit,  so  as  to  legalize  his  possession  in  the  mean 
^against  time,  and  prevent  his  being  treated  as  a  trespasser  at  the  time  of 
the  ejectment  brought?  the  learned  judge  observing  that  the  de- 
mise was  laid  on  the  1st  of  January  1806,  which  was  before  the 
delivery  of  the  declaration;  in  answer  to  an  argument  urged  by 
the  counsel  for  the  lessor  of  the  plaintiff,  that  taking  the  defen- 
dant to  be  a  tenant  at  will,  (which  he  had  denied;  contending 
that  there  was  no  tenancy  at  all  subsisting  between  these  parties;) 
the  bringing  of  the  ejectment  was  a  determination  of  that  will. 
And  the  jury  having  found  for  the  defendant. 

Lens  Serj.  now  moved  for  a  new  trial  on  the  ground  that  there 
was  no  evidence  to  be  left  to  the  jury  of  any  tenancy  at  all  sub- 
sisting which  it  required  any  notice  to  determine  before  the 
bringing  of  the  ejectment;  the  receipt  of  the  old  conventionary 
rent  of  II.  I8s.  6d.beijfig  clearly  referrable  to  the  void  lease  under 
the  power,  which  had  been  determined  not  to  be  binding  on  the 
tenant  in  tail;  and  the  great  disparity  between  that  and  the  fair 
[  263  ]  rack  rent  of  30^  furnishing  no  ground  for  presuming  a  contract 
of  any  kindbetween  the  parties  for  the  defendant  to  hold  as  tenant 
on  the  terms  of  the  void  lease.  And  he  referred  to  the  case  of 
Right  V.  Bawden  (a)  as  in  point;  the  only  difference  being,  that 
that  was  a  case  of  copyhold,  but  the  principle  was  the  same.  He 
further  m*ged  the  difficulty,  that  if  the  receipt  of  the  old  rent 
were  to  be  considered  as  any  evidence  of  a  contract  that  the  de- 
.  fendant  should  hold  as  a  tenant  at  all,  as  the  doctrine  of  modern 
times  had  been,  that  what  was  formerly  a  tenancy  at  will  was 
now  to  be  considered  as  a  tenancy  from  year  to  year,  it  might  be 
contended  that  he  was  entitled  to  the  regular  notice  to  quit:  but 
the  Court  having  decided  against  that  in  the  late  case,  it  seemed 
to  follow  that  no  notice  was  necessary;  because  the  relation  of 
landlord  and  tenant  did  not  in  fact  subsist,  and  could  not  be  im- 
plied from  this  evidence  from  the  manifest  improbability  of  any 
contract  upon  such  terms. 

Lb  Blanc  J.  asked  from  what  time  before  the  ejectment 
brought  it  could  be  said  that  tlie  defendant  became  a  trespasser? 
And  Bayley  J.  having  stated  as  before  mentioned  the  manner  in 
which  the  question  had  been  left  to  the  jury,  the  Court  after  some 
hesitation  granted  a  rule  to  shew  cause,  &c.  But  on  a  subse- 
quent day  in  the  terra,  Daxnpierj  who  was  also  of  counsel  for  the 

(a)  3  East.  4§0, 

plaintiff. 
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plaintiff,  informed  the  Court  thatMr.  Scrjt.  Lem  and  himself  had  1808. 

considered  more  fully  of  the  question,  and  were  satisfied  that  they  "T 

could  not  support  the  rule,  and  therefore  moved  that  it  might  be  ^^^^  Brune 

discharged ;  which  was  ordered  accordingly.  against 

*       '                                                            o  .^  Rawlins. 


[  *264  ] 
Lord  Viscount  Gallway  aminst  Mathew  and        Wednesday, 

°  Nov.  9th. 

Smithson. 


T' 


\UE  plaintiff  declared  on  a  promissory  note  made  by  the  . 

defendants  and  one  fVhilehoiise  deceased  on  the  16th  of  of  one  partner 
December  1805,  payable  sixty  days  after  date  to  the  plaintiff,  or  to  bind  an- 
order,  for  200L  value  received;  and  also  on  the  common  money  "jjcr^^^i  J o^f ex- 
counts.     It  ap})eared  at  the  trial  before? Lord  Ellenborough  at  change  and 

Westminster  that  the  defendants  and  Whitehoiise  were  partners  pro™i?sory 

^  notes  m  their 

in  a  breweiy  5  and  on  thfe  16th  o^  December  1805  Mathew  wrote  joint  names  is 

to  the  plaintiff,  allesfinfif  the  misconduct  of  his  partner  Smithson,  °"^y  ^"  i™' . 
-     ,  .   ,     ,  ,.  »  ,  ,  .    ,      1  .        pl'cd  authon- 

in  consequence  of  which  the  creditors  oi  the  partnership  had  in-  ty,  and  may 

sisted  on  the  ])avment  of  their  demands :  thatthere  was  a  certain  ^^  rebuttedby 

,  .      .         /•         1  ^  ,  expressed  pre- 

sum  to  pay  to  the  excise  in  a  tew  days,  and  no  resource  but  to  vious  notice  to 

apply  to  friends,  and  therefore  requesting  of  the  plaintiff  to  the  party  tak- 

lend  him  his  acceptance  for  2001.  at  two  months,  for  which  he  curity  from'  ' 

would  send  him  the  promissoiy  note  of  the  firm  payable  four  one  of  them, 
1         ,     /^        ,1         1   •    ,.rr>  i  1  1  T  that  tlie  other 

days  before  the  plamtiit  s  acceptance  became  due.     In  conse-  ^o^y  ^ot  be 

quence  of  this  the  plaintiff  agreed  to  lend  his  acceptance,  and  liable  for  it, 

Mathew  drew  the  note  in  question,  which  was  signed  by  him  iJ"^ere"repre- 

for  himself  and  his  partners.     Mathew  immediately  procured  sented  to  the 

the  plaintiff's  acceptance  to  be  discounted,  and  applied  ISOl.  ^^aJtner  sf  n-^ 

of  the  money  to  the  payment  of  the  partnership  debts,  rcserv-  ingsuchsecu- 

ing  the  rest  for  himself.     But  the  note  in  question  not  being  ^'''•>'  that  the 

'^  -1  a    jyioney  ad- 

paid  when  demanded  of  the  defendants,  the  plaintiff,  after  re-  vancedonit 

newing  his  acceptance  to  the  holder,  was  ultimately  obliged  to  ^'^^  raised  for 

•       c        TTTi  -7  ,1       1         »i  n^T.       •         1       the  purpose  ot 

pay  it  alter  Whitehouse  s  death.     And  now  Mathew  having  let  being  applied 

judgment  go  by  default,  .Smtf/j5on  defended  the  action  on  the  to  tiie  pay- 

11       1       1  .     .,v>  „i    /•       1  .•  ,  .  .       ,     ,  mentot part- 

ground  that  the  plaintiff,  *bclore  he  took  the  note  inqiiestion,  bad  nershipdebts; 

notice  of  an  advertisement  then  recently  published  in  a  news-  3"d  tJio'  the 

paper  by  Smithson,  wherein  he  warned  all  persons  not  to  give  ft'^^^xre  Intact 

[  *2G5  1  so  applied 

'-  J  Nor  can  he 

recover  against  tlie  other  partner  the  amount  the  sum  so  applied  to  the  payment  of  the 

partnership  debts  against  such  notice. 

'  N  2  credit 
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[266] 


credit  to  the  defendant  Matliew  on  his  {Smithson' ii)  account,  and 
that  he  would  no  longer  be  liable  for  drafts  drawn  by  the  other 
partners  on  the  partnership  account.  This  fact  being  proved 
Lord  Ellenborough  C.  J.  held  that  the  plaintiff  could  not  recover 
upon  the  count  for  money  paid  to  the  use  of  the  three  partners ; 
the  payment  not  having  been  in  fact  made  till  after  the  death  of 
Whitehouse,  nor  upon  the  count  on  the  promissoiy  note,  which 
the  plaintiff  had  been  previously  warned  by  the  defendant 
Smithson  that  Mathew  had  no  authority  from  him  to  draw  on 
their  joint  account :  and  therefore  directed  a  nonsuit,  which 

Topping  now  moved  to  setaside  on  the  last-mentioned  ground ; 
contending  that  one  partner  had  authority  by  law  to  pledge  the 
credit  of  his  copartners  with  his  own,  on  the  partnership  account; 
and  that  the  plaintiff  had  advanced  the  money  on  their  joint 
account,  to  which  it  had  afterwards  been  for  the  most  part 
applied.  And  that  the  declaration  of  the  defendant  Smithson 
that  he  would  not  be  jUable  for  the  contracts  of  his  partners  on 
their  joint  account,  could  not  get  rid  of  his  legal  responsibility. 
And  that  at  all  events,  as  the  plaintiff's  acceptance  was  dis- 
counted, and  180Z.  of  it  immediately  applied  to  the  partnership 
account,  the  partnei-s  were  answerable  for  that. 

Lb  Blanc  J.  Can  an  assumpsit  be  raised  by  one  man's 
discharging  the  debt  of  another  who  desires  him  not  to  do  it  upon 
his  credit? 

Lord  ElIjENBORough  G.  J.  The  general  authority  of  one 
partner  to  draw  bills  or  promissory  notes  to  charge  another  is 
only  an  implied  authority:  and  that  implication  was  rebutted  in 
this  instance  by  the  notice  given  by  Smithson,  who  is  now  sought 
to  be  charged,  which  reached  the  plaintiff,  warning  him  that 
Mathew  had  no  such  authority.  It  is  not  essential  to  a  partner- 
ship that  one  partner  should  have  power  to  draw  bills  and  notes 
in  the  partnership  firm  to  charge  the  others :  they  may  stipulate 
between  themselves  that  it  shall  not  be  done;  and  if  a  third 
person,  having  notice  of  this,  will  take  such  a  security  from  one 
of  the  partners,  he  shall  not  sue  the  others  upon  it,  in  breach  of 
such  stipulation,  nor  in  defiance  of  a  notice  previously  given  to 
him  by  one  of  them,  that  he  will  not  be  liable  for  any  bill  or  note 
signed  by  the  others. 


Per  Curiam, 


Rule  refused. 


denn;  ' 
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[  *267  ] 
Denn,  on  the  Demise  of  Joddrell,  against  Wednesday, 

Johnson.  •^'^•^'''• 

THIS  was  an  ejectment  for  a  copyhold  in  the  county  of  Whereacopy- 
Derby,  brought  by  the  lord,  on  the  ground  of  a  supposed  heritence  "*' 
forfeiture,  by  tenant  for  life,  without  impeachment  of  waste,  having  power 
cutting  down  trees  on  the  copyhold.    It  appeared  at  the  trial,  cut  ti^mber  *° 
at  Derby,  that  this  was  a  copyhold  of  inheritance,  surrendered  surrendered  to 
in  1777  to  the  use  of  the  will  of  *  Wm.  Brooks  the  then  copyholder,  ^n"^nd^de^ 
who  had  devised  all  his  freehold  and  copyhold  lands  to  the  vised  to  .4.  for 
defendant  and  others,  in  trust  to  raise  money  and  pay  off  incum-  i'^'^  without 
brances,  and  when  his  nephew  D.  should  attain  23,  then  in  tiiist  of  waste,  with 

for  him  for  life,  without  impeachment  of  waste:  remainder  to  his  ^^"^^^loders 

.,..,..  ,  .     ,  ,       over;  though 

first  and  other  sons  m  tail  hi  strict  settlement ;  remainder  to  the  there  was  no 

trustees  in  fee,  one  of  whom  was  the  defendant.  And  the  trees  instance  in 
were  cut  down  by  D.  after  he  was  in  possession.  But  it  appear-  holder  lor°Efe 
ing  also  that  there  was  a  custom  in  the  manor  for  the  copy-  ^^  the  manor 
holders  to  cut  trees;  though  no  instances  where  shewn  where  ber;^°yet^Se 
this  had  been  done  by  copyholders  tenants  for  life ;  Grose  J.  rightbeingan- 
nonsuited  the  plaintiff.  ^  fe?andi*nheri. 

Vaughan  Serjt.  now  moved  to  set  aside  the  nonsuitj  contend-  tance,  the  co- 
ing  that  no  copyholder  for  life  could  cut  trees,  even  with  a  |^ncarv^^"^^t 
custom  which  would  only  protect  copyholders  of  inheritance :  his  estate  may 
but  that  here,  the  only  instances  proved  of  the  exercise  of  such  J^r  m- ^I^"*"' 
I  right  were  by  copyholders  of  inheritance ;  and  therefore  the  nishable  of 
•opyholder  for  life  not  being  within  the  custom,  his  cutting  tim-  ^'^ste:  and  at 
)er  was  a  forfeiture  of  his  estate ;  of  which  the  lord  was  entitled  lord  cannot 

0  take  advantage.     And  he  referred  to  Mardiner  v.  Elliot  (a),  enter  upon  the 

°  ^  '^   copyholder  for 

is  taking  the  distinction  between  copyholder  for  life  and  copy-  life's  estate,  as 

lolder  of  inheritance  in  this  respect,  and  negativing  the  power  for  a  forfeiture 
r  ^      r  .../-,.  or  upon  his  cut- 

^f  the  former  to  cut  timber  m  any  case  tor  his  own  use.  ting  timber; 

Lord  Ellenborough  C.  J.    There  is  a  mistake  in  consider-  f^*^  ^^^  jiyury* 

ing  this  copyholder  as  tenant  for  life,  with  respect  to  the  lord;  theremain- 

i  jr  the  whole  inheritance  is  out  of  the  lord,  and  the  fee,  as  to  der-manof 

»im,is  inall  the  several  persons  fclaimingunderthesurrenderto  ance. 

he  use  of  the  will  of  the  last  copyholder  of  inheritance:  and  if    r  4.058  1 
the  next  owner  of  the  fee  in  remainder  do  not  dispute  the  act  of 
the  tenant  for  life,  it  is  for  this  purpose  a  cutting  down  by  him. 
The  injury,  if  any,  is  to  the  remainder-man :  but  no  injury  has 

(a)  2  Term  Rep.  746. 

been 
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been  done  to  the  lord,  and  therefore  there  can  be  no  forfeiture 
to  him  by  such  an  act. 

Grose  J.  If  the  remainder-man  had  cut  down  the  timber, 
the  lord  could  not  have  maintained  trovfer  for  it. 

Le  Blanc  J.  agreed. 

Bayley  J.  The  surrenderor  and  testator  was  the  owner  of 
the  inheritance,  and  he  might  have  cut  the  timber.  Tlien  he 
might  carve  out  his  estate  to  the  several  objects  of  his  bounty 
in  what  pi'oportions  he  pleased ;  and  he  might  give  to  him  whom 
he  made  tenant  for  life  the  right  of  cutting  the  timber. 

Rule  refused. 


Thursday, 
Nov.  10th. 

The  Court 
■will  not  grant 
a  new  trial  in 
_  a  penal  action 
■where  the  ver- 
dict has  pass- 
ed for  the  de- 
fendant, on 
the  ground  of 
its  being 
against  the 
evidence. 

[269] 


Brook  qui  tarn  against  Middleton. 

THE  jury  hfiving  found  a  verdict  for  the  defendant  in  an 
action  for  usury,  Garrow  mov6d  for  a  new  trial,  with 
respect  to  one  of  the  counts,  as  being  a  verdict  against  all  the 
evidence :  the  usui-y  consisting  in  taking  a  quarter  per  cent,  upon 
the  loan  in  the  name  of  commission;  the  lender  having  nothing 
to  do  for  it  but  to  receive  the  money  at  the  appointed  time  of 
repayment.  And  the  Court  appeared  inclined  to  have  granted 
a  rule  nisi :  but  they  were  not  satisfied  that  they  had  authority 
by  precedent  in  a  penal  action,  where  a  verdict  had  been  found 
for  the  defendant,  without  any  alleged  misdirection  of  the  Judge 
in  point  of  law,  as  in'  Wilson  v.  Rasiall  (a),  to  grant  a  new  trial: 
and  they  ordered  the  matter  to  stand  over,  to  give  them  an  op- 
portunity of  looking  into  the  precedents;  Lord  Ellenborough  C. 
J.  saying,  that  if  the  Court  did  not  find  themselves  precluded 
from  entertaining  the  motion,  on  the  ground  of  the  verdict  being 
against  the  evidence,  they  would  hear  Garrow  further  upon  it. 
and  before  the  Court  rose  on  this  day,  his  Lordship  referred  to 

the  case  of  Fonnereau  v. (b),  where  the  court  said 

that  the  nile  had  been  laid  down  for  50  years  past,  not  to  grant 
new  trials  in  actions  on  penal  laws  where  the  verdict  was  for  the 
defendant.  There  indeed  the  doctrine  was  laid  down  rather  too 
generally,  as  the  Court  would  certainly  grant  a  new  trial  in  case 


(a)  4  Term  Hrp.  763. 

(*;  3  Wils,  59.    The  defendant'! 


nam<:  was  Bennet. 


of 
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of  the  misdirection  of  the  Judge  in  point  of  hiw:  but  in  case  1808. 

of  a  verdict  against  evidence,  the  rule  was  now  settled  that  no  ~~ 

new  trial  would  be  granted ;  which  was  sufficient  to  dispose  of  against 

the  present  motion :  and  therefore  they  refused  the  rule.  Middleton.' 


[  *270  ] 


Williams  and  Others  against  Powell,  Clerk.  Thursday, 

^  Nav.lOth. 

HE  late  vicar  of  ^6erg'aue»iw7/ made  certain  compositions  Compositions 

with  his  parishioners  for  the  vicarial  tithes,  which  were  on'^thedeatho^ 

payable  on  the  '29th  of  September;  and  the  *  ^as/er-offerings  the  incumbent 

were  payable  on  the  10th  of  Jpril  in  each  year;  and  having  ^g  ^  g™ 

received  his  compositions  up  to  the  29th  of  Sepfem6er  1802,  he  made,  at  least 

died  on  the  10th  of  March  1803.     In  the  May  following  the  ^^  *»  ^\^''% 

c6ssor '  but  II 
defendant,  the  present  vicar,  was  presented, ^nd  in  November  the  successor 

foUowintf  was  inducted.  The  JEasfer-offerings  were  collected  by  continue  lore- 

ccivG  tnG  next 

the  sequestrator  after  Jpril  1803,  and  were  paid  over  by  him  to  payment  due 

the  defendant;  and  after  Michaelmas  in  the  same  year  the  de-  after  the  death 

fendant  received  the  vicarial  tithes  from  some  of  the  parishioners  cesser  he  caa 

according  to  the  composition  of  his  predecessor,  and  from  others  only  be  ac- 
,. '      ,  ...  1         .lu       >.>       countable  to 

accordmg  to  new  compositions,  some  more,  some  less,  than  the  ^i^g  executors 

former;  in  all  to  the  amount  of  181 L  and  upwards.  The  plaintiffs,  (or  such  por- 

who  were  the  personal  representatives  of  the  late  vicar,  brought  th  "value  of 

this  action  for  money  had  and  received  against  the.present  vicar  the  tithes,  if 

to  recover  a  proportion  of  such  compositions  up  to  the  time  of  the  P      ^.'^  ^ ^  ' 

late  vicar's  death,  amounting  as  they  calculated  them,  to  68Z.  and  between  the 

upwards.  The  defendant  disputed  his  liabilitv  to  account  for  the  '?^*  composi- 

tion  received 
compositions  which  were  not  due  till  his  own  time,  but  paid20L  by  the  late  in- 

into  court,  in  order  to  cover  any  small  sums  which  mighthavebeen  cumbent  and  , 

due  for  tithes  or  dues  which,  if  received  in  kind,  might  have  ac-  would  have 

crued  between  the  29th  of  September  1802,  and  the  death  of  his  amounted  to; 

predecessor  on  the  10th  of  March  1803;  which  sum  it  clearly  ap-  i-^ta  accord- 

peared  was  more  than  sufficient  to  cover  any  such  tithes  or  dues.  i"g  to  the  time 

And  Le  Blanc  J.  before  whom  the  cause  was  tried  at  Monmouth,  before  Ws '"" 

being  of  opinion  that  the  representatives  of  the  late  vicar  could  death  from 

have  no  claim  to  the  Easier-offerings  due  after  his  death,  and  ment*.^*  ^*^' 

that  his  death  put  an  end  to  the  compositions  for  the  vicarial 

tithes,  at  least  with  respect  to  his  successor;  and  that  the  present 

vicar  could  not  be  liable  to  account  for  more  of  the  compositions 

which  he  had  received  from  the  parishioners  than  the  value  of     {  271  ] 

the 
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1808.        the  tithes  due,  if  any  vicarial  tithes  for  milk,  eggs,  &c.  might 
~  have  accrued  in  that  interval,  between  the  29th  of  September 

*W  ILLIAUS 

against  1802  and  the  10th  of  March  1803,  when  the  late  vicar  died, 
Powell,  would  amount  to;  which  were  more  than  covered  by  the  money 
paid  into  court;  directed  the  jury  to  find  for  the  defendant;  but 
gave  liberty  to  the  plaintifTs  counsel  to  move  to  set  the  verdict 
aside,  and  enter  a  verdict  for  the  plaintiffs  for  the  whole  or  so 
much  of  the  composition  as  the  Court  should  think  them  enti- 
tled to  recover. 

Jervis  now  moved  accordingly  to  enter  a  verdict  for  the  pWin- 
tifFs  for  681.  and  upwards.  He  admitted  that  the  compositions 
ceased  in  point  of  law  on  the  death  of  the  former  vicar,  and  that 
each  vicar  would,  if  there  had  been  no  compositions,  have  only 
been  entitled  to  the  tithes  accruing  due  in  his  own  time:  but  he 
contended  that  the  present  vicar,  having  adopted  the  composi- 
tions made  by  his  predecessor,  and  received  them  as  such;  and 
the  consideration  for  such  payment  being  for  times,  part  of 
which  at  least  had  accrued  in  the  time  of  such  predecessor,  had 
thereby  charged  himself  with  receiving  a  proportionable  part  of 
the  gross  sum  up  to  the  time  of  his  predecessor's  death  for  his 
use,  and  had  admitted  his  liability  pro  rat^  to  the  plaintiffs  by 
payment  of  money  into  court.  And  he  compared  this  to  the 
case  of  Paget  y.  Gee  (a),  where  tenant  in  tail  having  leased,  but 
not  according  to  the  statute,  and  dying  without  issue  between 
the  days  of  payment;  and  the  remainder-man  having  received 
the  whole  rent ;  Lord  Hardwicke  held  the  latter  liable  to  account 
for  a  proportion  up  to  the  death  of  tenant  in  tail.  According  to 
[  272  ]  a  note  of  the  same  case  in  1  Burn's  Just.  tit.  Distress,  s.  18. 
which  is  cited  from  a  MS.,  Lord  Hardwicke  is  made  to  say,  "  I 
ground  my  opinion  in  this  case  upon  the  tenant's  having  sub- 
mitted to  pay  the  rent:  he  has  held  himself  bound  in  conscience 
to  pay  it  for  the  use  and  occupation  of  the  land  the  last  half 
year:  he  paid  it  to  the  defendant,  which  he  was  not  bound  to 
do  in  law :  and  in  such  a  case  the  person  he  pays  it  to  shall  be 
accountable,  and  considered  as  receiving  it  for  those  who  are 
in  equity  entitled  to  it."  He  admitted  that  the  stat.  II  Geo.  2. 
c.  19.  s.  15.  did  not  apply  to  this  case,  the  demand  not  being 
against  the  occupiers  of  the  land. 

Lord  Ellenbobough  C.  J.  In  the  case  cited  each  day's 
occupation  by  the  tenant  was  valuable  to  him,  and  therefore 
there  might  be  an  equitable  apportionment  of  the  rent  accruing 

(a)  Ambl.  19a. 

from 
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from  day  to  day,  in  respect  to  such  valuable  occupation :  and 
the  remainder-man  who  received  the  whole  migiit  well  be  con- 
sidered as  equitably  accountable  for  the  proportion  which  accrued 
in  the  time  of  the  tenant  in  tail.  But  here  the  composition  was 
at  an  end  by  the  death  of  the  former  vicar ;  and  the  present 
vicar  in  fact  received  nothhig  for  him ;  for  no  tithes  had  become 
due  since  the  last  payment  in  Sepfem6er  beyond  what  the  money 
paid  into  court  was  sufficient  to  cover. 

Per  Curiam  Rule  refused  (a). 


272 

1808. 

Williams 
against 
Powell. 


(a)  An  anonymous  case  in  Bunbury,  294.  was  cited  at  the  trial,  with  the 
conclusion  of  which  it  appears  that  the  learned  Judge's  opinion  did  not  alto- 
gether coincide.  "  A  rector  agrees  with  a  parishioner  for  his  tithes  for  a  cer- 
tain sum,  payable  yearly  at  Michaelmas.  The  rector  dies  the  beginning  of 
September.  The  agreement  determining  by  the  death  of  the  parson  the  suc- 
cessor shall  be  entitled  to  tithes  in  kind  only  from  the  death :  and  the  executor 
of  the  lost  incumbent  te  a  proportion  according  to  the  agreement  till  the  time  of 
his  testator's  death ;  and  this  by  an  equitable  construction.  Qua;re  the  case  of 
Muly  V.  Webber,  wherein  it  was  so  resolved  in  Scaccario.? 

It  seems  that  if  the  tithes  in  kind,  for  which  the  composition  was  made, 
would,  supposing  there  had  beeft  no  composition,  have  been  wholly  due 
before  the  death  of  the  rector,  his  representatives  would  be  legally  and  equit- 
ably entitled  to  the  whole;  however  they  might  be  restrained  by  his  agree- 
ment with  the  parishioners  not  to  demand  payment  till  the  day  agreed 
upon  :  and  the  successor  could  not  be  entitled  to  any  part  of  such  pompo- 
sition. 


[273] 


Sir  William  Curtis  and  Others  against  Daniel-.        Thursdo 

Nov.  mth. 

IN  trover  for  copper  ore  raised  from  mines  upon  Towail,  in  the  jhoueh  the 
parish  of  St.  Jgnes'm  Cornwall  the  plaintiffs  claimed  on  the  lordofa manor 
part  of  Mr.  Donythome,  the  lord  of  the  manor  of  Tywarnehaile  *"  ^'"[««'«^^ 
Tyas,Mvithm  which  manor  Towan  lay,  though  detached  from  the  veyance  and 

body  of  the  manor :  and  it  appeared  that,  besides  the  manor,  the  ^9^^  °^  ^YJI^f- 
,,,,.,  ,  ,1^*.  ,,  ,,  ship  establish 

lord  had  title  to  the  toll  of  tm;  and  that  he  and  those  under  his  right  toall 

whom  he  claimed  had  always  in  fact  received  tin  dues  from  mines  tin  mines 
within  Towan,  aswell  under  the  freehold  as  under  the  customary  manor,aswell 

lands  there,  and  also  under  the  wastrellor  common  called  Towan  ""^er  the 

freehold  tene- 
ments as  un- 
der customary  tenements  and  the  wastes;  yet  consistently  therewith  the  tenants  of  certain  tene- 
ments in  a  vill  within  the  manor,  some  of  them  freehold  and  some  customary,  may  by  acts 
of  ownership  for  more  than  ao  years  past  establish  their  right  to  copper  mines,  as  well  under 
the  waste  and  customary  lands,  as  under  the  freehold  lands,  within  the  vill. 

Common ; 
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1808.        Common;  but  no  other  acts  of  ownership  had  been  exercised 

^"        T"  .    over  Towan  soil  by  the  lord  of  the  manor.     The  defendant 
Curtis,  Bart.  1 1_     , 

against       Claimed  by  Icaseunder  therespective  owners  of  six  ancient  tene- 

Danjei.  ments  in  Towan  \i\\,  five  of  which  Avere  freehold,  and  the  sixth 
was  a  customary  freehold  tenement,  held  according  to  the  custom 
of  the  manor,  but  not  at  the  will  of  the  lord.  And  on  their  part 
it  was  proved  that  for  between  20and30  years  they  had  made  sets 
of  the  copper  mines,  as  well  under  the  customary  lands  and 
under  the  wastrell  as  under  the  freehold  lands  j  and  that  these 

[^274  ]  mines  had  been  worked  to  a  considerable  extent,  and  in  a  man- 
ner which  was  notorious  to  the  whole  neighbourhood,  to  the  plain- 
tiff's agents,  and  to  the  former  proprietors  of  the  plaintiffs'  estate. 
That  dues  to  the  amount  of  above  7001.  for  copper  ore  raised 
under  the  freehold  and  customary  lands,  and  as  much  more  for 
.dues  raised  under  the  wastrell,  had  from  time  to  time  been  paid 
to  the  tenants,  and  that  the  value  of  the  ore  raised  was  ten  times 
the  amount  of  the  dues.  It  was  also  shewn  that  stone  had  been 
twice  taken  out  of  a  quaiTy  on  the  wastrell,  which  was  applied  to 
he  repairs  of  buildings  on  the  customary  tenement;  and  in  other 
astances  earth  had  been  taken  by  the  tenants  of  some  of  the  six 
lucient  tenements  from  the  wastrell  for  building  a  wall  and  for 
making  manure:  and  all  the  six  tenants  exclusively  stocked  Towan 
common.  It  also  appeared  that  the  plaintiff's  and  the  former 
lords  of  the  manor  hadan  agent,  who  annually  collected  their  tin 
dues ;  and  that  the  former  lord  used  to  be  in  the  parish  about  a 
month  every  year.  At  the  trial  at  the  last  assizes  at  Bodmin,  it 
was  at  first  insisted,  on  the  part  of  the  plaintiff's,  that  as  the  lord 
of  themanor  hadalways  received  tindues  for  the  tinmines  under 
Towan,  he  was  also  entitled  to  the  copper  mines,  even  under  the 
freehold  tenements  :  but  this  claim  was  finally  abandoned.  And 
it  was  contended,  2dly,thatat  any  rate  he  was  entitled  to  the  cop- 
per under  the  customary  tenement,  the  freehold  of  the  soil  being 
in  him.  And,  3dly.  a  fortiori,  he  was  entitled  to  the  copper 
under  the  wastrell :  and  he  claimed  not  merely  the  dues,  but  all 
tlie  copper  raised.  But  Bayley  J,  held,  first,  that  the  presump- 
tion of  law  was  that  all  mines  under  freehold  belonged  to  the 
freeholder,  though  in  Cornwall  it  might  be  otherwise  as  to  tin 
mines,  which  were  governed  by  peculiar  laws  and  customs. 
275  1  Secondly,  that  as  to  the  customary  lands,  the  right  to  the  copper 
mines  might  be  gran  ted  to  the  tenant,  and  it  was  to  be  collected 
fromactsof  ownership  exercised  by  him  whether  it  was  or  not. 
Thirdly^  that  though  the  general  presumption  of  law  was  that  the 
soilofUiewastewasiu  the  lordof the  manor,  yet  itmight  be  shewn 
.  by 
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by  evidence  of  acts  of  ownership  to  be  in  the  tenants  of  the  six        1808, 

tenements.  That  it  appeared  by  admissions  entered  into  between      

ttie  parties  before  tlie  trial  that  the  tenants  of  these  six  tenements  ^^^ainst^ 
meant  to  claim  the  wastrell  as  their  jjroperf?/,  so  that  the  lord  was  Daniel. 
apprised  of  the  necessity  of  proving  acts  of  ownership  therein  ou 
his  part ;  but  that  all  the  acts  of  ownership  over  the  wastrell  and 
the  customary  lands,  as  well  asov^r  the  freehold  lands,  except  in 
respect  of  the  tin  mines,  which  was  governed  by  a  peculiar  law 
and  custom,  had  been  exercised  by  the  freehold  and  customary 
tenants,  who  had  for  between  20  and  30  years  past  received  dues 
of  copper  to  a  veiy  considerable  amount  opeidy  from  time  to 
time  in  the  face  of  the  lord  of  the  manor  or  his  agents,  while  he 
had  only  received  his  tin  dues.  And  upon  this  weight  of  evi- 
dence the  learned  Judge  left  it  to  the  jury  to  find  for  the  defen- 
dant ;  which  they  did. 

Moore  now  moved  for  a  new  ti'ial,  and  contended  that  the  evi- 
dence given  on  part  of  the  defendant  di<l  not  warrant  the  ver- 
dict of  the  jury  with  respect  to  the  copper  raised  under  the  cus- 
tomaiylands  and  under  the  wastrell,  (the  claims  as  to  the  copper 
raised  under  the  freehold  being  abandoned)  against  the  general 
presumption  of  law  in  favour  of  the  lord's  claim  to  mines  under 
the  customary  lands  and  the  wastes  within  the  manor,  fortified  as 
it  was  in  this  case  by  the  undisputed  right  of  the  lord  to  the  tin 
mines  under  all  the  lands  of  the  manor,  which  was  decisive  to  r  276  ] 
shew  that  he  was  entitled  to  all  other  minerals  in  the  soil  of  which 
the  freehold  must  be  taken  to  be  in  him.  And  he  relied  upon 
the  case  of  The  Bishop  of  JVinchester  v.  Knight  (a)j  where  the 
freehold  of  the  soil  of  a  customary  tenement,  though  not  held  ad 
voluntatem  domini,  but  only  secundum  consuetudineni  manerii, 
was  adjudgedto  be  in  the  lord,  and  that  he  was  entitled  to  copper 
ore  raised  by  the  then  tenant  and  his  ancestor  out  of  a  new  mine. 
[Lord  Ellenborough  C.  J.  The  tenants  here  claim_  the  whole 
soil.]  It  is  said  at  the  conclusion  of  that  report  that  there  never 
having  been  any  mine  of  copper  before  discovered  in  the  manor, 
the  jury  could  not  find  that  the  customary  tenant  might  by  cus- 
tom dig  and  open  new  copper  mines.  That  here  the  taking  of 
copper  dues  by  the  tenants  was  not  proved  many  years  back;  and 
it  was  notorious  that  no  copper  mines  had  been  opened  in  Corn- 
wall  till  within  the  last  century.  That  with  respect  to  the  waste, 
neither  the  depasturing  by  the  cattle  of  the  tenants,  nor  the  few 
instances  of  taking  earth  for  manure,  and  stone  for  building  for 

(a)  1  P.  Wms.  406. 

3  ^  the 


276  CASES  iM  MICHAELMAS  TERM 

1808.       theiiseof  the  customary  tenant,  shewed  anyright  tominesunder 

.^  „   ^    the  soil  J  while  the  lord  of  the  manor  had  at  all  times  past  taken 

Curtis,  Bart,  '  /.,  .      .   t  „      ,  .  , 

against       t*"*  Which  was  evidence  or  his  right  to  all  other  minerals;  and  it 

Damiel.  ^as  not  till  of  late  years  that  the  quantity  of  copper  raised  was 
considerable  enough  to  draw  attention  to  it. 

Baylet  J.  recapitulated  the  leading  facts  given  in  evidence 
with  respect  to  the  acts  of  ownership  by  the  tenants  in  taking 
copper  for  between  20  and  30  years  past,  continually  from  time 
to  time  to  a  very  considerable  amount;  not  less  than  70001.  worth 

[  277  ]  of  copper  having  been  shewn  to  be  raised  during  this  period  from 
the  wastrell;  and  this  in  the  face  of  the  lord  who  used  to  be  in 
the  parish  every  year,  and  had  agents  on  the  spot,  and  who  must 
have  known  it.  And  he  stated  that  he  had  left  it  to  the  jury  to 
determine  whether  from  these  acts  of  ownership  in  working  the 
mines,  which  were  by  far  the  most  valuable  part  of  the  wastrell 
the  property  was  in  the  tenants  or  in  the  lord  of  the  manor,  who 
had  exercised  no  act  of  ownership  there,  except  that  of  taking 
tin,  which  was  under  a  particular  title  and  custom. 

Lord  Ellenborough  C.  J.  Why  may  there  not  be  two 
customs,  one  for  the  lord  of  the  manor  to  have  the  tin,  and  an- 
other for  these  tenements  to  have  the  copper  under  their  estates, 
and  the  waste  in  question?  The  usage  which  establishes  the 
right  of  the  lord  to  have  the  one,  will  also  establish  the  right  of 
the  tenants  to  have  the  other.  And  here  has  been  an  adverse 
possession  of  these  copper  mines  by  these  tenants  for  above  20 
years  past.  Besides,  if  the  lord  of  the  manor  thinks  he  can  esta- 
blish his  right  to  the  copper  by  further  evidence  upon  another 
trial,  there  is  nothing  in  thisvei'dict  to  conclude  him.  The  case 
was  properly  left  to  the  jury. 

Per  Curiam,  <  Rule  refused. 


Doi 
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Doe,  on  the  Demise  of  LawtoNj  offo/w*/ Radclippe.     Friday, 

°  Nov.  lUh. 

THE  defendant  claimed  under  a  lease  made  in  1799  by  the  A  lease  of  43/. 
last  tenant  for  life  of  the  estate  under  a  power  to  lease  for  ej^under  a 
the  best  rent;  and  the  remainder-man  now  endeavoured  to  im-  power  direct- 
peach  the  lease,  which  had  been  granted  at  a  bon&  fide  rack-  J."°j.  /ot  "re- 
rent  of  43/.  a- year,  by  evidence  that  the  last  tenant  for  life  be-  seryed,cannot 
fore  he  leased  had  two  offers  from  other  tenants,  one  at  50i.,  ^gj^^  bT^*^** 
and  the  other  at  near  60Z.  a-year,  against  whose  responsibility  shewing  that 
nothing  appeared.     But  there  was  contradictory  evidence  of  ^Vd^^t^^th^ 
opinion  as  to  the  value,  whether  43Z.  a-year  were  not  a  fair  rent  time  two  spe- 

at  the  time:  and  Lawrence  J.  before  whom  the  cause  was  tried  cificoffers.one 

.  I       .  1         ,1    ,        .  of  50/.  and 

at  Staffordj  left  the  question  to  the  jury  under  all  the  circum-  another  from 

stances,  who  found  a  verdict  for  the  defendant.  ^oZ.  to  ooL 

Abbott  now  moved  for  a  new  trial,  on  the  ground  that  this  nants;  though 

was  a  verdict  against  the  evidence ;  the  fact  not  being  contro-  the  responsi- , 

verted,  that  the  late  tenant  for  life  received  the  two  specific  other  tenants 

offers  of  a  higher  rent  at  the  time  of  the  lease  granted  from  could  not  be 

.,  ,     ,  .  disproved:  for 

responsible  tenants.  in  t^e  exercise 

The  Court  however  refused  the  rule ;  there  being  no  pretence  of  such  a 
to  impeach  the  lease  on  the  ground  that  the  letting  at  43Z  |-^7ly'^inten(l- 
a- year  was  not  done  bon^  fide  by  the  tenant  for  life  at  the  time;  ed,andno  fine 
he  not  having  taken  any  fine  or  other  consideration  for  the  lease,  teralconsider- 
and  having  a  manifest  interest  to  get  the  best  rent,  which,  under  ation  is  re- 
all  the  circumstances.  *and  due  consideration  had  of  the  ability  ?^^y*^^'  ^^ '"" 
'                                                                                  •'  junous  parti- 

and  good  management  of  the  tenant,  could  reasonably  be  ob-  ality  plainly 
tained.     And  they  said  that  where  the  transaction  was  fair,  and  manifested  by 

t)ri6  lessor    2.11 

no  fine  or  other  collateral  consideration  was  taken  by  the  tenant  other  requi- 

for  life  leasing  under  the  power,  or  iniurious  partiality  mani-  sites  of  a  good 

tenant  are  to 
festly  shewn  by  him  in  favor  of  the  particular  lessee,  there  ought  be  re<^arded  as 

to  be  something  extravagantly  wrong  in  the  bargain  in  order  ^^11  as  the 

.J  1  .  1     /      •      ,        I     .         r  1  mere  amount 

to  set  It  aside  on  this  ground;  tor  m  the  choice  or  a  tenant  tliere  of  the  rent  of- 

were  many  things  to  be  regarded  besides  the  mere  amount  of  ^ered;  unless 
^i_  ^     XT       J  something 

the  rent  offered.  ,  extravagantly 

Rule  refused,   wrong  in  the 
bargain  for 
rent  be  shewn. 
Sernble  that  the  bett  rent  means  the  best  rack-rent  that  can  reasonably  be  required  by  a 
landlord,  taking  all  the  requisites  of  a  good  tenant  for  the  permanent  benefit  ol  Ihe  ebtate 
into  the  account, 

[  *2r9  ]  Splidt 
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Friday,  Splidt  and  Others,  Assignees  of  Holmes  a  Bankrupt, 

JVoi;.  lli/t.  .       .  -r.  1^1 

against  Bowles  and  Others. 

A  covenant  in   X^Y  a  charter-party  of  affreightment,  made  on  the  11th  of 

a  charter  par-  M3  Pebniary  1801,  Holmes  of  London,  the  then  owner  of  the 
tyofaffreight-   ,    .      t,..         ,  /.  -^t  ,         -^       ,        .     , 

nient,  to  pay     hrig  Elizaj  then  on  a  voyage  from  Newcastle  to  London,  let  her 

freight  to  the  freight  to  Faulder  of  London,  upon  a  voyage  to  Port  Malion  in 
hire  of  the  Minorca,  with  a  cargo  of  coals:  and  Faulder  covenanted  with 
vessel,  is  not  the  owner,  upon  condition  of  his  fulfilling  all  his  covenants,  to 
tlie  vendee  by  V^Y  freight  to  the  owner  or  his  order  at  the  rate  of  51L  5s.  per 
a  bill  of  sale  keel  of  15  British  chaldrons  in  London,  by  good  bills  at  60  days 
made^  during  from  the  receipt  of  the  certificate  of  delivery,  with  demurrage  at 
the  voyage :  the  rate  of  5^  per  day.  Soon  after  the  execution  of  the  charter- 
er afterward""  party  the  brig  arrived  from  Newcastle  at  London,  and  in  Jpril 
becoming  1801,  sailed  from  thence  to  Portsmouth,  where  she  lay  waiting 

bankrupt,  his    f^jj.  convoy  till  Ausust  following,  when  she  proceeded  on  her  vov- 

assignees,  and  •'  r,  r 

notthevendee  age,  and  arrived  at  Port  Mahon  on  the  24th  of  October  1801,  and 

of  the  ship,  there  *delivered  her  cargo :  and  in  March  1802  the  certificate  of 
have  the  legal  .       i  ,      V.     ,  -r       ■,  i     i  .     i 

right  to  re-       delivery  was  received  by  Faulder  in  London;  and  there  is  due 

ceiye  the  from  him  for  freight  932L  hs.  and  95/.  for  demurrage.  Holmes, 
demurrage  being  considerably  indebted  to  the  defendants,  in  April  1801  de- 
due  from  the  posited  with  them,  by  way  of  security,  the  bills  of  sale  of  the  brig 
the° barter-  Eliza,  and  three  other  vessels;  and  on  the  14th  of  September 
party.  1801  the  debt  due  from  him  to  the  defendants,  amounting  to 

[  *280  ]  2760L,  Holmes  executed  an  absolute  bill  of  sale  to  them  of 
15-16ths  of  the  said  brig;  which  being  then  at  sea,  all  the  re- 
quisites for  transferring  the  property  in  her  from  Holmes  to  them 
were  di^ly  complied  with,  except  the  indorsement  on  the  certifi- 
cate ofregistry  required  by  the  stat.  34  Geo.  3.  c.  68.  s.  15  and 
16,  which  was  signed  by  one  of  the  defendants,  by  virtue  of  a 
i  power  of  attorney  from  Holmes,  on  the  14th  of  March  1803, 

being  within  ten  days  after  the  return  of  the  brig  to  London, 
which  was  on  the  6th  of  the  same  month:  but  the  ship  being, 
on  the  said  14th  of  September,  upon  her  voyage  to  Port  Mahon, 
every  thing  remained  in  the  same  state  with  respect  to  apparent 
ownership;  and  the  defendants  did  not  take  actual  possession 
imtil  her  return  to  the  port  of  London.  The.said  bill  of  sale  of 
the  brig  was  made  of  15-16th  parts  only,  because  slie  was  then  at 

mi, 
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sea,  and  to  prevent  the  necessity  of  a  new  register.   On  the  same        1 808. 
14th  of  September  1801,  Holmes  by  indenture  assigned  to  the       T    '^ 
defendants  the  policy  of  insurance  made  by  him  on  the  brig ;        against 
and  it  was  by  the  indenture  agreed  that  such  assignment,  and      Bowles. 
also  the  bill  of  sale  of  the  Eliza,  were  made  for  the  purpose  of 
securing  to  the  defendants  the  payment  of  the  said  debt  of  2760Z' 
and  interest.     And  Holmes  thereby  covenanted  that  in  case  of 
default  ofpayment  according  to  the  covenants  therein  mentioned,       [  281  ] 
(which  default  did  take  place),  the  defendants  might  sell  the  said 
brig  or  shares  absolutely,  and  also  the  said  policy  of  assurance, 
and  convey  or  assign  the  same  to  the  purchaser,  and  receive  the 
purchase-money,  and  apply  the  same  to  the  liquidation  of  their 
debt  and  interest,  and  of  all  charges,  &c.  rendering  the  overplus, 
if  any,  to  Holmes.     On  the  21st  of  November  1801  a  commission 
of  banknipt  issued  against  ifoZme*,  who  was  declared  a  bank- 
rupt, and  the  plaintiffs  were  chosen  his  assignees.    After  the  ar- 
rival of  the  brig  Eliza  the  defendants  paid  several  sums  for 
wages  due  to  the  seamen,  who  had  threatened  to  proceed  against 
the  brig,  and  the  said  debt  of  2/60/.  still  remains  due.  This  case 
came  on  before  the  Master  of  the  Rolls  upon  a  bill  of  inter- 
pleader filed  by  Faulder,  the  freighter  j  when  his  Honor  directed 
these  facts  to  be  stated  for  the  opinion  of  this  Court,  upon  the 
question;  Whether  the  defendants  or  the  assignees  of -fiToZme^ 
were  entitled  at  law  to  15-16ths  of  the  said  freight  and  demui*^ 
rage  ?     And  the  case  stood  for  argument  in  the  paper  of  thi^ 
day,  when  Lawes  was  to  have  argued  for  the  plaintiffs,  and 
Parnthei'  for  the  defendants :  but  when  it  was  called  on, 

Lord  Ellenborough  C.  J.  said,  that  if  the  rights  of  the  par- 
ties to  receive  the  freight  were  to  be  considered  with  respect  to 
the  charter-party  which  was  stated  in  the  case,  no  question  could 
be  made  at  law  but  that  the  assignees  of  the  bankrupt  were  enti- 
tled to  receive  it  from  Faulder.  For  the  charter-party  was  a  mere 
personal  contract  for  the  payment  of  the  freight  by  Faulder  to 
the  bankrupt,  and  could  not  be  assigned  to  the  vendees  by  the 
transfer  of  property  in  the  ship.  The  question  sent  to  us  to  re- 
solve is,  who  has  the  title  at  law  to  the  freight  and  demurrage,  [  282  ] 
which  are  covenanted  to  be  paid  by  the  charter-party;  and  at 
law  we  cannot  say  that  the  covenant  is  transferred  to  the  assignees 
of  the  ship  by  the  assignment  of  the  property  in  the  ship,  in  the 
same  manner  as  certain  covenants  are  said  to  run  with  land.  We 
must  therefore  certify  that  the  assignees  of  the  bankrupt  under 
the  bankrupt  laws,  and  not  the  assignees  of  the  ship  by  th e  bank- 
rupt's 
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riipt's  own  conveyance,  are  entitled  to  the  freight  and  demur- 
rage under  the  charter-party  (a). 

(a)  Vide  Chirmery  v.  Blackburne,  B.  R.  E.  24  G.  3.     1  H.  Bloc.  117.  n. 


Saturday, 
Nov.  12th. 


Tlie  King  against  The  Inhabitants  of  Brampton. 


IrLljArf*'  L^^^^'  ^^^  "^'if^ow  of  Edmund  Hudson,  deceased,  and  their 

jects  in  a  fo-  children,  were  removed  by  an  order  of  justices  from  Bramp- 

reign  country,  ton,  in  f^orfolk,  to  St.  Edmund,  in  Soi^wich;  which  order  was 

of  intermarry-  ^l^^shed  by  the  Sessions  on  appeal,  subject  to  the  opinion  of 

ing  went  to  a  this  Court  on  the  following  case : — 

purpose"'^    *  it/dia  the  pauper,  in  1/95,  accompanied  her  then  husband, 

where  a  ser-  a  Serjeant  of  dragoons  in  the  British  army,  to  St.  Domingo,  where 

Wilag*of  ^^  ^^^^*    ^^^^^  ^^^  death,  in  1796,  at  Caj)e  St.  Nichola  Mole,  in 

the  country  the  said  island,  she  became  acquainted  with  Edmund  Hudson,  a 

pe«on*h  b^t  *  seijeant  in  the  26th  light  dragoons,  then  serving  there  :  and  both 

ed  hke  a  parties  wishing  to  *marry  each  other  went  to  a  chapel  in  the 

priest,  and  m-  ^q^^  of  Cape  St.  Nicola  Mole  in  order  to  be  married :  and  there 
teipreted  into  ^  ' 

Evglishbythe  a  service  was  read  in  the  French  language  by  a  person  dressed 

'^i^^u*.*'"?-  u  lil^6  a  priest,  and  interpreted  into  the  English  language  by  a 
service  the  person  officiating  as  clerk.  The  pauper  Lydia  did  not  under- 
stand the  French  language,  but  by  the  interpreter  she  under- 
stood it  was  the  marriage-service  of  the  established  church  of 
England  read  in  French.  She  did  not  know  that  the  person 
officiating  was  a  priest.  She  received  a  certificate  of  marriage, 
which  she  has  lost.  There  was  no  chaplain  at  that  time  M'ith 
the  British  forces  in  St.  Domingo.  No  evidence  was  given  of 
the  laws  or  usage  respecting  the  marriage  ritual  in  that  island. 
The  said  Edmund  and  Lydia  lived  together  as  man  and  wife  till 
May  1807,  when  he  died;  being  at  the  time  of  his  death  a  set- 
tled inhabitant  of  St.  Edmund,  Norwich.  In  January  1808  the 
widow  was  removed. 


parties  under- 
stood to  be  the 


marriage-ser- 
vice of  the 
Church  of 
England,  and 
they  received 
a  certificate  of 
the  marriage, 
which  was  af- 
terwards lost, 
is  sufficient 
whereon  to 
found  a  pre- 
sumption (no- 
thing appear- 
ing to  the  con 


trary)  that  the 

marriage  was  duly  celebrated  according  to  the  law  of  that  country,  particularly  after  11  years 

cohabitation  as  man  and  wife,  till  the  period  of  the  husband's  death. 

And  such  British  subjects  being  attached  at  the  time  to  the  British  army  on  service  in  such 
foreigh  country,  and  having  military  possession  of  the  place,  it  seems,  that  such  marriage  so- 
lemnized by  a  priest  in  holy  orders  (of  which  this  would  be  reasonable  evidence)  would  be  a 
good  marriage  by  the  law  of  England,  as  a  marriage  contract  per  verba  de  prjcsenti  before  the 
marriage  act;  marriages  beyond  sea  being  excepted  out  of  that  act.  And  it  would  make  no 
(Sffcrence  if  solemnized  by  a  Rpman  Catholic  priest. 

[  *283  ]  Wilson 
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Wilson  and  Alderson,  in  support  of  the  orderof  Sessions,  after 
observing  that  the  cohabitation  of  Edmund  and  Lydia  Hudson 
stated  in  the  case,  being  referable  to  a  marriage  in  fact  there 
stated,  must  depend  as  to  its  legality,  upon  the  validity  of  that 
marriage,  contended  that  the  marriage  was  invalid.  1st,  The 
marriage  cannot  be  supported  by  the  local  law  o^St.  Domingo ^ 
because  no  evidence  was  given  of  that  law,  by  which  only  it  can 
be  ascertained  to  have  been  legal  there ;  as  was  held  by  Lord 
Kenyon  in  Ganer  v.  Lady  Lanesborough  (a),  upon  a  siniilar  ques- 
tion of  divorce.  And  as  far  as  any  fact  can  be  noticed  out  of  the 
case,  it  is  notorious  that  the  established  religion  of  that  country 
is  the  Roman  Catholic;  and  the  evidence,  as  far  it  goes,  nega- 
tives that  it  was  by  that  ritual.  2dly,  It  is  not  a  good  marriage 
by  the  law  of  England :  for  though  marriages  beyond  the  seas 
are  excepted  out  of  the  prohibition  of  the  marriage  act  (bjj  yet, 
as  before  that  act  in  England,  they  must  be  celebrated  by  a  per- 
son in  holy  orders;  and  therefore  in  Hay  don  v.  Gould  (c),  where 
the  parties  were  Sabbatorians,  and  the  ceremony  was  performed 
according  to  the  rites  of  their  sect,  and  they  had  lived  togethev 
for  seven  years  as  man  and  wife,  till  the  death  of  the  latter;  yet; 
the  officiating  minister  being  a  mere  layman,  the  ecclesiastical 
Court  repealed  the  letters  of  administration  which  had  been 
granted  to  the  husband;  and  the  delegates,  on  appeal,  affirmed 
the  sentence.  In  Mr.  Fielding's  case  fd),  the  marriage  was  ce- 
lebrated in  his  own  lodgings  by  a  Roman  Catholic  priest  belong- 
ing to  the  suit  of  the  Imperial  Envoy:  but  here  there  is  no  proof 
that  the  person  who  officiated  was  a  priest;  it  only  appears 
that  he  was  habited  like  one.  [Lord  Ellenborough  C.  J.  A  Ro- 
man Catholic  priest  is  so  far  acknowledged  by  our  church  as  a 
person  in  holy  orders,  that  if  he  renounce  the  errors  of  tlie  church 
of  Rome,  he  is  a  priest  without  any  new  ordination.]  There  is 
this  singularity  also  attending  the  marriage,  that  though  per- 
formed in  a  Roman  Catholic  country,  by  a  French  priest  in  his 
own  language,  the  service  was  understood  to  be  periformed  ac- 
cording to  the  rite  of  the  church  of  England.  This  consideration 
might  have  weighed  with  the  Sessions  in  inducing  them  to  dis- 
credit, as  they  have  done  by  their  order,  the  whole  transaction. 

The  Court  here  observed  that  they  must  assume  that  the  Ses- 
sions believed  the  facts  sworn  to,  which  are  stated  in  the  case. 
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(a)  Pealie's  N.  P.  Cas.  18. 
(c)    Salk,  119. 
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othfenvise  they  would  not  have  reserved  the  question  for  their 
opinion. 

Peake  and  Frere,  contr^,  maintained  that  there  was  evidence 
of  a  good  maiTiage  both  by  the  laws  of  St.  Domingo  and  of  Eng- 
land. As  to  the  first,  there  is  evidence  of  a  ceremony  having 
been  performed  which  the  parties  meant  and  understood  to  be 
the  ceremony  of  marriage;  and  itwas  performed  in  a  public  place 
of  worship,  and  in  a  public  and  solemn  manner,  by  a  person  ha- 
bited like  and  believed  to  be  a  priest,  and  officiating  as  such : 
these  facts  therefore  raise  a  presumption  that  the  ceremony  was 
legally  performed  according  to  the  law  of  the  country,  unless 
the  contrai7  be  shewn.  But  if  that  were  doubtful,  2dly,  it  was  a 
good  marriage  by  the  law  of  England  as  it  stood  here  before  the 
marriage  act,  and  as  it  now  stands  with  respect  to  marriages  be- 
yond sea,  which  are  excepted  out  of  that  act.  In  Haydon  v. 
Gould  it  was  found  as  a  fact  that  the  person  who  officiated  as 
minister  was  a  layman;  and  that  decision  went  upon  the  ground, 
that  as  the  husband  demanded  aright  in  the  ecclesiastical  court, 
which  was  only  due  to  him  by  the  ecclesiastical  law,  he  must 
prove  himself  a  husband  according  to  that  law.  But  the  Court 
seem  to  have  distinguished  his  claim  from  that  of  the  wife  or  issue 
entitling  themselves  by  such  marriage  to  a  temporal  right.  And 
in  Jesson  v.  Collins  fa),  where  a  prohibition  Avas  moved  for  to 
stay  a  suit  in  the  spiritual  court  upon  a  contract  of  marriage  per 
verba  de  praesenti,  upon  a  suggestion  that  it  was  per  verba  de  fu- 
ture, the  writ  was  denied ;  it  being  a  matrimonial  question  of 
which  that  court  had  jurisdiction:  and  Lord  C.  J.  Holt  said, 
that  a  contract  per  verba  de  praesenti  was  a  maniage ;  viz.  *'  1 
maiTy  you :"  "  you  and  I  are  man  and  wife."  And  in  the  re- 
port of  the  same  case  in  6  Mod.  155,  he  says  that  such  a  contract 
*'  amounts  to  axiuctual  marriage,  as  if  it  had  been  in  facie  ecclesice.** 
And  in  this  all  the  Court  agreed.  Dyer  369,  a.  is  to  the  same 
effect.  In  The  King  v.  Fielding  (h)  the  marriage  here  by  a 
Homan  Catholic  priest  was  held  good,  on  evidence  of  the  words 
of  present  contract,  which  were  spoken  in  English ;  the  rest  of 
the  ceremony  being  read  in  the  Latin  tongue,  which  the  witness 
present  did  not  understand.  Though  the  curtesy  of  the  law  of 
England  recognizes  marriages  in  a  foreign  country  celebrated 
according  to  their  law;  it  does  not  follow  that  a  marriage  between 
English  sulyects  according  to  the  law  of  England  would  not  be 


(o)  Salk,  48T.  and  6  Mod.  155. 


(Jb)  5  St.  2V.  610. 
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good  if  celebrated  in  a  foreign  country;  though  not  according 
to  their  law.  Marriages  by  English  subjects  have  often  been 
made  abroad  in  the  chapels  of  our  ambassadors.  [Lord  Ellenbo- 
rough  C.J.  If  made  by  the  allowance  of  the  foreign  state  in  such 
places,  they  would  be  good  marriages  in  those  countries.  But  if 
not  a  good  marriage  in  the  place  where  it  is  celebrated,  it  cannot 
be  a  good  marriage  any  where.]  Still  if  celebrated  openly  in  that 
country,  the  presumption  is  that  it  is  good  there:  and  the  onus 
of  shewing  that  it  is  void  lies  on  the  party  who  disputes  it.  It  is 
at  least  evidence  that  it  was  allowed  by  the  curtesy  of  the  foreign 
state.  Lord  Mansfield  in  The  King  v.  Stockland  (a)  considered 
the  mere  cohabitation  together  as  man  and  wife  for  30  years  as 
evidence  of  a  marriage  on  a  question  of  settlement,  and  the  only 
exceptions  made  to  the  rule  in  Morris  v.  Miller  (6)  were  in 
prosecutions  for  bigamy  (c)  and  in  actions  for  criminal  conver- 
sation. Upon  a  late  prosecution  for  bigamy  at  Guildford^  before 
the  Lord  Chief  Barouj  where  the  first  marriage  was  at  Gretna 
Green  in  Scotland,  his  Lordship  refused  to  receive  evidence  of 
the  law  of  Scotlandy  in  respect  to  the  legality  of  such  marriage 
from  the  witness  who  was  a  tobacconist. 

Lord  Ellenborough  C.  J.  The  facts  are  shortly  these : 
a  soldier  on  service  with  the  British  army  in  St.  Domingo,  m 
1796  being  desirous  of  marriage  with  the  widow  of  another  sol- 
dier who  had  died  there  in  the  service,  and  both  parties  b^ing 
desirous  of  celebrating  their  marriage  with  effect,  they  went  to 
a  chapel  in  the  town  where  they  were,  and  there  the  ceremony 
was  performed  by  a  person  appearing  there  as  a  priest  and  offici- 
ating as  such  J  the  service  being  in  French,  but  interpreted  into 
English  by  one  who  officiated  as  clerk;  and  which  the  pauper 
understood  at  the  time  to  be  th«  maiTiage  service  of  the  church 
of  England.  After  this  they  cohabited  together  as  man  and  wife 
for  1 1  years  until  the  death  of  the  husband.  And  now  it  is  made 
a  question  upon  these  facts,  which  we  must  take  it  the  Sessions 
ihelieved  to  be  true,  otherwise  they  would  not  have  stated  them 
•to  us  for  our  opinion,  whether  this  were  reasonable  evidence  of  a 
marriage  in  St.  Domingo  at  that  time,  upon  which  the  Sessions 
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(a)  Burr.  S.  C.  509.  (b)  4  Bvrr.  2055. 

(c)  Vide  the  report  of  Morris  v.  Miller  in  1  Blac.  682.  where  the  Court  refer 
to  the  case  of  an  indictment  for  bigamy  on  the  Norfolk  circuit,  in  which  Deni- 
4on  J.  ruled  that  "  though  a  lawful  canonical  marriage  need  not  be  proved,  yet 
a  marriage  in  fact  (whether  regular  or  not)  must  be  shewn."  This  it  seems 
«mst  be  understood  where  there  is  prima  facie  evidence  «f  a  ^Mvful  mjkyrijigc^ 

0  2  ought 
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ought  to  have  adjudged  the  settlement  of  the  wife  to  be  in  the 
husband's  parish.  First,  considering  it  as  a  marriage  celebrated 
in  a  place  where  the  law  of  England  prevailed :  for  I  may  sup- 
pose in  the  absence  of  any  evidence  to  the  contrary,  that  the  law 
of  jEwgZand  ecclesiastical  and  civil  was  recognised  by  subjects  of 
England  in  a  place  occupied  by  the  King's  troops,  who  would 
impliedly  carry  that  law  with  them.  It  is  then  to  be  seen  whe- 
ther this  would  have  been  a  good  marriage  here  before  the  mar- 
riage act.    Now  certainly  a  contract  of  marriage  per  verba  de 
preesenti  would  have  bound  the  parties  before  that  act;  and  this 
appears  to  have  been  per  verba.de  preesenti,  and  to  have  been 
celebrated  by  a  priest,  that  is  by  one  who  publicly  assumed  the 
office  of  a  priest  and  appeared  habited  as  such;  of  what  persua- 
sion indeed,  whether  Roman  catholic  or  protestant,  does  not 
appear.     But  even  if  it  were  performed  by  a  Roman  catholic 
priest,  that  would  not  vary  the  case ;  for  such  a  person  would  be 
recognized  by  our  church  as  a  priest  capable  of  officiating  as 
such,  upon  his  mere  renunciation  of  the  errors  of  the  church  of 
jRome,  without  any  new  ordination.  But  the  case  of  The  King  v. 
Fielding  is  in  point  to  shew  that  a  marriage  by  a  Roman  catholic 
priest  (before  the  marriage  act)  was  effectual  for  this  purpose. 
That  was  a  marriage  in  England  by  a  Roman  catholic  priest  in 
the  year  1705  before  the  marriage  act;  and  upon  evidence  that 
the  prisoner,  in  answer  to  the  question,  whether  he  would  have 
the  woman  for  his  wedded  wife,  said  that  he  would ;  and  that 
the  woman  answered  affirmatively  to  the  question  put  to  her, 
whether  she  would  have  Mr.  Fielding  for  her  husband ;  Mr.  Jus- 
tice Powel  upon  a  question  of  felony  considered  it  as  a  marriage 
contracted  per  verba  de  preesenti ;  in  like  manner  as  it  was  con- 
sidered by  Lord  Holt  in  Jesson  v.  Collins.  And  here  there  is  this 
further  circumstance,  that  the  ceremony  was  performed  in  a  pub- 
lic chapel,  instead  of  in  private  lodgings,  as  it  was  in  Mr. Fielding's 
case.  Considering  the  case  therefore  to  be  that  the  King's  forces 
carried  with  them  the  law  of  England  to  St.  Domingo,  by  which 
they  and  other  subjects  who  accompanied  them  (in  the  absence 
of  proof  that  any  other  law  was  in  force  there)  may  be  considered 
as  continuing  to  be  governed;  this  would  be  a  good  marriage  by 
that  law.    But  supposing  the  law  of  England  not  to  have  been 
carried  to  St.  Domingo  by  the  King's  forces,  nor  obligatory  upon 
them  in  this  particular,  let  us  consider  whether  the  facts  stated 
would  not  be  evidence  of  a  good  marriage  according  to  the  law 
of  that  country,  whatever  it  might  be.   And  indeed  after  the  cc* 
refDony  of  marriage,  as  it  was  understood  and  intended  by  the 
•   4.  J        '  .  parties 
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parties  at  the  time  to  .be,  performed  openly  in  a  chapel  hy  a 
person  appearing  there  as  a  priest  authorized  to  perform  the  ce- 
remony of  marriage;  and  this  followed  by  a  cohabitation  between 
the  parties  as  man  and  wife  for  1 1  years  afterwards;  every  pre- 
sumption is  to  be  made  in  favour  of  its  validity.  I  should  have 
considered  myself  as  safe  in  resting  my  opinion  in  favour  of  this 
marriage  upon  the  law  of  England  as  it  exists  independent  of  the 
provisions  of  the  marriage  act.  But  without  the  aid  of  that  I 
think  every  presumption  must  be  made  in  favour  of  its  validity 
according  to  the  law  of  the  country  where  it  was  so  celebrated; 
having  been  performed  there  in  a  proper  place,  and  by  a  person 
officinting  as  one  competent  to  perform  that  function, 

Grose  J.  The  question  is,  whether  this  were  a  good  mar- 
riage ?  And  in  determining  that,  I  have  no  objection  to.consider 
whether  it  be  a  good  marriage  either  according  to  the  \awof Eng- 
land, or  according  to  the  law  of  the  country  where  it  took  place. 
Upon  the  former  ground,  I  rather  think  that  it  was  good  by  the 
law  of  England  for  the  reasons  which  have  been  stated  by  my 
Lord.  But  considered  as  a  marriage  by  the  law  of  the  country 
where  it  was  celebrated,  I  think  there  can  be  no  doubt.  The 
parties  meant  to  be  married ;  they  went  openly  to  a  chapel  in  the 
country  where  they  were ;  they  found  there  a  person  appearing 
as  a  priest  of  the  country,  and  they  were  married  by  him;  the 
serA  ice  was  performed  in  French,  but  it  was  translated  to  the 
parties,  and  they  understood  it  to  be  the  marriage  ceremonj% 
From  these  facts  the  presumption  would  be  that  it  was  a  mar- 
riage according  to  the  law  of  that  country,  by  a  priest  of  that 
counti7  cognizant  of  its  laws  in  that  respect,  and  who  it  must 
be  presumed  would  celebrate  it  according  to  the  law  of  his  own 
country.  There  is  therefore  a  fair  and  reasonable  presumption 
that  these  parties  were  regularly  and  legally  married  according 
to  the  law  of  St.  Domingo.  I  should  think  the  marriage  might 
be  sustained  according  to  the  law  of  England,  but  I  have  no 
doubt  that  it  is  sustainable  by  the  law  of  the  country  where  it 
was  celebrated. 

Lb  Blanc  J.  The  Sessions  have  stated  to  us  the  facts  proved 
in  evidence  before  them,  and  they  desire  to  know  what  is  the  le- 
gal conclusion  from  that  evidence.  They  state  in  substance  that 
the  parties  named,  being  in  St.  Domingo,  and  wishing  to  be  mar- 
ried, went  in  1/96  to  a  place  of  worship  in  that  countiy,  and  were 
married  by  a  person  appearing  there  as  the  priest,  and  that  they 
have  since  cohabited  as  man  and  wife  till  his  death  in  1 807-  And 
th^  question  is,  whether  this  be  not  sufficient  evidence  that  the 
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ment  between 
two  parishes, 
a  parishioner 
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having  pro- 
perty there 
which  is  rated, 
though  not  in 
his  own,  but  in 
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for  the  pur- 
pose of  mak- 
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rishioner a 
witness,  is  ne- 
vertheless in- 
competent to 
prove  the  set- 
tlement in  the 
Pthw  pi^ish. 


marriage  was  properly  celebrated.  It  is  ho  objection  to  it  for  the 
woman  to  say  that  she  did  not  know  that  the  person  officiating 
was  a  priest :  for  the  same  answer  would  probably  be  given  by 
most  persons  who  are  married  here.  They  must  for  the  most 
part  say  that  they  did  not  know  that  the  person  who  officiated 
was  a  priest ;  but  it  would  be  sufficient  evidence  of  the  mar- 
riage that  the  ceremony  was  performed  by  a  person  officiating 
as  a  priest  in  a  regular  place  of  marriage.  And  this  answer  of 
hers  was  no  reason  for  the  Sessions  to  say  that  the  marriage  was 
not  performed  by  a  person  in  holy  orders. 

Baylby  J.  The  facts  stated  are  strong  evidence  of  a  majr- 
riage  i  and  I  cannot  presume  from  any  of  these  facts  that  the 
person  who  officiated  was  not  a  priest  in  holy  orders,  or  indeed 
that  he  was  a  Roman  catholic  priest.  He  officiated  as  a  priest 
in  an  appropriate  place  in  the  country,  and  married  these  par- 
ties; and  after  so  many  years  cohabitation  as  man  and  wife  since 
that  period,  I  cannot  possibly  say  but  that  this  was  evidence  of 
a  marriage, 

Order  of  Sessions  quashed. 


The  King  against  The  Inhabitants  of  the  Township 

ofKn^LERBY. 

Tf/'M.  Ferguson,  his  wife,  and  family,  were  removed  by  an 
order  of  justices  from  Cleathq,m  or  Killerbyi  in  the  county 
of  t)urham;  and  on  appeal  the  order  was  confirmed  at  the  Easter 
Sessions,  subject  to  the  opinion  of  this  Court  upon  the  following 
case. 

George  Dentj  the  master  of  the  pauper,  was  offered  as  a  wit- 
ness on  the  part  of  the  appellants,  but  was  rejected  by  the 
Court.  Upon  the  voir  dire  it  appeared  that  Dent  had  rateable 
property  in  Killerby,  but  was  in  fact  not  rated  for  it  at  the  time 
of  hearing  the  appeal.  He  was  however  rated  for  it  at  the  time 
of  lodging  the  appeal  at  the  Christmas  Sessions  preceding,  but 
his  name  was  omitted  out  of  the  rate  made  for  Killerby  in  the 
last  Easter  week,  for  the  purpose  of  rendering  him  a  witness  at 
the  hearing  of  the  appeal,  at  which  time  the  property  still  be- 
longed to  him,  though  it  was  in  fact  r^ted  in  the  name  of  his 
son,  who  had  no  interest  therein. 

Rame  was  to  have  argued  in  support  of  the  decision  of  the 
Sessions,  that  George  Dent  was  an  incompetent  witness;  but 
the  Court  thought  it  unnecessai7  to  hear  him.    And 

Hullock 
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Hulhck,  contra,  briefly  insisted  that  only  the  legal  interest  of       J1808. 
the  witness  could  be  regarded:  and  that  he,  having  been  struck , 
out  of  the  rate,  was  not  legally  liable  to  the  payment  of  it.  against 

Lord  Ellknborough  C.J.    The  property  rated  belonged   Thelnhabi- 
whoUy  to  the  father  who  was  tendered  as  a  witness ;  the  son  had  ^^e  Township 
no  interest  in  it;  and  whatever  he  paid  towards  the  rate  must  have  of  Killerby. 
been  allowed  again  to  him  by  the  father.    The  parties  here     L  ^'^  J 
meant  to  commit  a  fraud,  but  did  not  know  how  to  do  it  with 
eflfect. 

Grose  J.  The  father's  property  is  still  rated,  though  his 
name  has  been  fraudently  left  out  of  the  rate. 

Lb  Blanc  J.  The  witness  tendered  had  property  which  was 
rated  in  the  parish,  though  in  another  name,  that  of  his  son,  who 
had  no  property  there :  and  this  distinguishes  it  from  all  the 
cases  where  persons  having  rateable  property,  which  was  not 
in  fact  rated,  were  held  to  be  competent  witnesses  (a). 

Baylby  J.  assented. 

Order  of  Sessions  confirmed. 

(a)  Vide  Rex  v,  Kirdford,  2  East.  659.,where  all  the  cases  are  collected. 


HoLLis  and  Another,  Administrators,  &c.  against      Saturday, 
Smith. 


^  Nov.  Utfu 


THE  plaintiffs  sued  in  trover  as  administrators,  and  declared  Administra-  ■" 
in  one  count  for  a  loss  of  goods  in  the  lifetime  of  the  testa-  tors  declaring 
tor,  and  the  trover  and  conversion  after  his  death  by  the  defen-  possession  of 
dant ;  and  in  a  second  count  they  declared  on  their  own  possession  the  goods  by 
of  the  goods,  and  the  subsequent  trover  and  conversion.     And  and"  conver- 
having  been  *nonsuited  without  any  evidence,  and  the  Master  sion  in  their 
having  disallowed  the  defendant  his  costs;  Abbot  obtained  a  being  nonsuit- 
rule  for  the  Master  to  tax  the  costs:  against  which  Wigley  now  ed,are  Uable 
shewed  cause,  and  relied  upon  Cockerhillv.Kynaston  (6),  where  the*fact'of*^ 
the  executor  declared  in  one  count  on  a  troverand  conversion  in  their  posses- 
bistestator'slifetime,  and  in  another  count  on  a  trover  conversion  l^^^\^.  ^^ 
after  his  death;  and  the  evidence  oftered,  being  only  applicable  they  ma^  sue 
to  the  first  count,  he  was  held  not  liable  to  pay  the  costs  of  a  non-  "^^.^^ ''^  °^" 
suit.     And  Buller  J.  there  took  a  distinction,  that  if  the  goods    f  *294  1 
never  were  in  the  actual  possession  of  the  executrix,  it  was  abso- 
lutely necessary  for  Jier  to  declare  in  that  character.  And  here 

(b)  Trim.  Rep,  27T,  .  .  .  ■ 

no 
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no  evidence  having  been  given,  it  did  not  appear  that  the  goods 
ever  were  possessed  by  the  plaintiffs. 

Lonl  Ellenborodgh  C.J.  That  opinion  was  over-ruled  in 
Bollard  v.  Spencer  (a).  The  action  is  founded  upon  the  plaintiff's 
property  and  it  is  immaterial  whether  they  were  in  fact  possessed 
of  it  or  not,  before  the  conversion  by  the  defendant.  And  this 
latter  case  was  recognized  by  hor  dEldonin  Tattersallv.  Groote(b) 
where,  though  an  administratrix  suing  on  a  covenant  (c)  with 
her  testator,  was  held  not  liable  to  costs;  yet  all  the  decisions  in 
trover  the  other  way  were  left  untouched  by  that  judgment.  It 
was  once  endeavoured  by  Mr.  Justice  Bidlerto  makeitthe  test  of 
an  executor's  exemption  from  costs,  whether  the  money,  when 
recovered  in  the  action  would  be  assets :  but  that  is  certainly  not 
the  rule  now*  The  question  is.  Whether  it  were  necessary  for 
the  plaintiffs  to  have  declared  as  administrators?  and  here  it  cer- 
tainly was  not  necessary  j  fot  on  the  death  of  their  testator  they 
were  in  point  of  law  the  owners  of  good&  which  belonged  to  the 
jntestate;  and  whether  actually  possessed  by  them  or  not  before 
tlie  conversion,  they  might  declare  as  any  other  person  upon  their 
own  property  when  wrongfully  converted  by  another. 

Baylet  J.  referred  to  March  v.  Yellowby,  2  Stra.  1 107,  as- 
signing the  reason  why  executors  shall  be  liable  to  costs  in  these 
cases,  which  arises  upon  the  words  of  the  stat.  23  H.  8.  c.  15. 

Per  Curiam,  Rule  absolute. 

(a)  7  Term  Rep.  358  (b)  2  Box  and  Pull.  256. 

(c)  The  same  answer  was  given  to  Cook  v.  Lucas,  1  East,  395,  w,hidi  wa^ 
also  cited. 


Nov.  lotli. 

Where  the  RiTCHIE  agawst  AtKINSON. 

niasterandthe  ^v^{{i§  Was  an  action  of  indebitatus  assumpsit  for  the  freight 
freighter  ot  a      ■  *         _  ^ 

-vessel  of  400     -*-    of  goods  conveyed  in  the  ship  Adelphi,  of  which  the  plain- 

?"eedtn  wlv  tiff  W41S  master,  from  St.  Petersburgh  to  London,  and  delivered 
ting  that  the  to  the  defendant  or  his  order.  There  was  also  a  count  on  a  quan- 
ship,  '^^"^S  tum  meruit  for  freight,  and  the  common  counts  for  work  and  la- 
ted  for  the       bour,andformoneypaid,&c.  The  defendant  pleaded  the  general 

voyage,should  jgg^g.  jimiattlietrialatGwiZd/irtif  before Lord£//c)i6orouir/iC. J.  a 

with  all  con-  '  '^ 

venicnt  speed 

proceed  to  St.  Feiershursh,  and  there  load  from  the  freighter's  factors  a  complete  cargo  of  hemp 
and  iron,  and  proceed  therewith  to  London,  and  deliver  Ike  same  on  being  paid  freight  for  hemp 
rA,  por  ton,  for  iron  5s.  a  ton,  &c.  one  half  to  he  paid  on  right  delivery,  the  other  at  3  months, 
held  that  the  delivery  of  a  tovipletc  cargo  was  not  a  condition  precedent ;  but  that  the  masXer 
miglit  recover  freight  for  a  short  cargo  at  the  stipulated  latcs  per  ton ;  the  freighter  having  his 
jcmedy  in  damages  for  such  short  delivery, 

verdict 
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Verdict  was  found  for  the  plaintiff  for  960Z.  15^.  subject  to  the        1808. 
opinion  of  this  Court  on  the  following  case.  ""T 

♦The  plaintiff  being  master  of  the  ship  Adelphi,  in  August  1807        against 
chartered  her  to  the  defendant  by  the  following  instrument :      ^'^*<^^-*  , 
"  Memorandum  for  charter.     London  12th  August  1807.     It  is     L    ^^  I  ' 
this  day  mutually  agreed  between  Captain  J.  Ritchie,  of  the 
ship  Adelphi  J  burden  400  tons  or  thereabouts,  now  in  the  river, 
and  W.  Atkimon,  of  Loiidon,  merchant,  that  the  said  ship,  being 
tight,andeverywayfittedforthevoyage,shallwith  all  convenient 
speed  sail  and  proceed  to  St.  Petersburgh,  or  so  near  thereunto 
as  she  may  safely  get,  and  th^re  load  from  the  factors  of  Wm,  At- 
kinson^ a  complete  cargo  of  ^lean  hemp,  and  80  tons  of  iron  for 
ballast;^  not  exceeding  what  she  can  reasonably  stow,  &c.i  and 
being  so  loaded  shall  therewith  proceed  to  Woolwich  and  London , 
and  deliver  the  same,  on  being  paid  freight  for  clean  hemp  6Z.  per 
ton,  for  ballast  iron  5*.  per  ton,  with  two-thirds  port  charges  and 
pilotage  as  customary;  restraint  of  princes  and  nilers  during  the 
said  voyage  always  excepted :  one-half  of  the  freight  to  be  paid 
on  unloading  and  right  delivery  of  the  cargo,  and  the  remainder 
in  3  months  following.    Thirty  nmning  days  are  to  be  allowed 
the  said  merchant,  (if  the  ship  is  not  sooner  dispatched,)  for  load- 
ing her  at  St.  Petersburgh,  and  thirty  running  days  for  delivery 
at  Woolwich  and  London,  and  ten  days  on  demurrage  over  and 
above  the  said  laying  days  at  6/.  per  day.   Penalty  for  non-per- 
formance of  this  agreement  2000^.    The  ship  to  sail  with  convoy 
from  the   Sound  for  England.     Wm.  Atkinson."    The  Adelphi 
sailed  in  ballast  from  Deptford  on  the  24th  of  August  1807,  and 
arrived  at  Cronstradt,  the  port  of  St.  Petersburgh,  on  the  16th  of 
September  foUowirug ;  where  the  plaintiff  proceeded  to  take  in  her 
cargo  under  the  charter-party,  and  continued  loading  her  with, 
all  due  diligence  until  the  25th  of  SepteniJjeVy '^nd  h9,d  then  taUei^        r  297  I 
on  board  between70  and  80  tons  of  iron  for  ballast,  the  same  be- 
ing a  sufficient  quantity  for  ballast,  and  ^  considerable  quantity 
of  hemp.    On  the  25th  of  September  there  was  a  general  rumour 
of  an  embargo  being  intended  to  be  laid  by  the  fiussian  Govern- 
luent  on  all  ^ri^is/i  vessels;  and  there  was  every  appearance  that 
itWQuld  take  place  immediately;  but  it  did  not  in  fact  take  place 
then,  nor  until  six  weeks  afterwards;  but  on  the  25  th  of  Septem- 
ber Mr.  Booker,  the  agent  for  the  British  factory  at  Cronstadt, 
and  also  the  agent  to  the  house  of  Hubbard  and  Co.  the  defendan  t's 
pgents,  in  consequence  of  instructions  that  he  had  received  from 
Sir  Stephen  Shab-p,  his  Majesty's  Consul  General  at  St.  Peters- 
burgh, desired  the  captain?  "^ "■ "  '   '   "tw/i vessels  as  were  ready 

to 
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]  808.  to  proceed  to  sea,  to  do  so  as  sooa  as  possible,  as  he  expected  an 
embargo  might  take  place  immediately.  [The  case  then  set  out 
a  circular  letter  of  advice  to  that  effect,  written  to  the  captainsof 

AxkiHsoir.  jBrifwft  vessels  by  the  consul's  agents.]  In  consequence  of  which 
the  plaintiff  gave  directions  to  leave  off  screwing  down  any  more 
hemp,  which  is  the  usual  mode  of  loading,  and  to  fill  the  ship  up 
86  fast  as  possible  by  hand;  and  the  whole  of  this  day  was  occu- 
pied in  loading  the  vessel  in  this  manner  till  6  o'clock ;  at  which 
time  she  was  filled  up  as  far  as  could  be  done  by  hand;  and  the 
ship  sailed  on  the  evening  of  the  25th  of  September  with  a  cargo 
more  than  half  what  she  could  have  carried,  though  there  was  at 
the  time  as  much  hemp  of  the  defendant's  lying  in  lighters  along- 
side of  the  vessel  as  would  have  completely  loaded  her.  The 
plaintiff  acted  bonel  fide,  and  as  an  honest  man  under  the  existing 
circumstances,  and  therewasareasonableand  well-grounded  ap- 

[  298  ]  prehension  for  his  actingas  hedid;  and  he  brought  home  ascom- 
plete  a  cargo  as  he  could  under  the  circumstances.  Several  other 
Tessels  sailed  the  same  evening  as  the  Adelphi.  All  or  almost  all 
the  vessels  which  had  passes  sailed  either  the  same  evening  or 
the  next  morning  without  fiill  cargoes,  under  the  apprehensions 
of  an  embargo :  but  some  other  British  vessels  did  not  sail  from 
Cronstadt  at  that  time,  and  ^^ere  not  detained,  but  completed 
their  loading:  and  if  the  Adelphi  had  staid,  she  might  have  com- 
pleted her  loading.  The  plaintiff  sailed  without  any  previous 
communication  with  Hubbard  and  Co.,  the  defendant's  agents, 
to  whom  he  was  addressed;  they  residing  at  St.  Petersburgh.  As 
soon  as  they  had  notice  of  the  circumstances  they  immediately 
came  to  Cronstadt  with  an  intention  to  stop  the  ship,  but  it  was 
too  late;  and  they  then  formally  protested  against  him  for  breach 
of  his  charter-party.  The  Adelphi  arrived  in  London  and  de- 
•  livered  her  cargo  there  to  the  defendant,  who  refused  to  pay  the 
freight,  as  little  more  than  a  moity  of  the  quantity  of  hemp  sti- 
pulated by  the  charter-party  was  brought  by  the  plaintiff.  The 
freight  of  the  iron  and  hemp  ^o  brought  to  London  and  de- 
livered to  the  defendant  amounted,  according  to  the  rate  stipu- 
lated in  the  charter-party,  to  9601.  15s.  And  the  verdict  for  that 
sum  was  to  stand,  if  the  Court  thought  that  the  plaintiff  was 
entitled  to  recover;  otherwise,  a  nonsuit  was  to  be  entered. 

Littledale  contended  that  the  plaintiff  was  entitled  to  recover 
freight  on  the  charter-party  in  proportion  to  the  cargo,  although 
he  had  not  brought  home  a  complete  cargo  j  the  delivery  of  a 
complete  cargo  notbeinga  condition  precedent,  nor  the  payment 
Stipulated  for  entire,  but  to  be  made  at  the  rate  of  so  much  per 

ton 
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ton  on  the  different  *articles  brought  home  and  delivered,  and       1808. 
therefore  in  its  nature  apportionable.    The  words,  "and  deliver 
the  same,"  are  equivocal,  and  may  mean  the  cargo  actually  deli- 
vered, as  well  as  the  whole  quantity  stipulated  for :  and  the  for- 
mer is  the  more  reasonable  construction,  especially  in  a  mercan-     [  *299  ] 
tile  instrument;  because  the  plaintiff  would  then  be  entitled  to 
receive  the  just  proportion  of  freight  which  he  had  earned:  and 
if  by  negligence  he  did  not  bring  home  so  complete  a  cargo  as  he 
plight  have  done,  the  defendant  would  have  a  remedy  against 
him  upon  his  covenant.    The  true  rule  in  these  cases  was  laid 
down  by  Lord  Mansfield  in  Boone  v.  Eyre  (a),  that  "  where 
mutual  covenants  go  to  the  whole  of  the  consideration  on  both 
sides  they  are  mutual  conditions  j  but  where  the  covenants  go  only 
to  a  part,  and  where  a  recompence  may  be  had  in  damages,  it  is  a 
different  thing:"  and  this  wasrecognized  in  Campbellv.  Jones  (6), 
?ind  The  Duke  of  St.  Alban's  v.  Shore  (c) .  That  doctrine  must  at  all 
events  apply  to  a  case  where  the  amount  of  the  freight  was  to  be 
ascertained  pro  rat&.  As  in  Tompson  v.  Noel  (d) ,  where  the  master 
of  a  ship  covenanted  to  go  to  Ireland,  and  there  take  in  280  men 
from  the  defendant  and  carry  them  to  Jamaica  ;  and  the  defen- 
dant covenanted  to  have  the  280  men  ready,  and  to  pay  5i.  a 
man  for  their  conveyance ;  though  the  defendant  pleaded  that  he 
had  all  the  men  ready  and  tendered  them  to  be  carried,  and  the 
plaintiff  only  took  and  carried  180  of  them;  yet  it  was  held  on 
demurrer  to  the  plea  that  he  might  recover,  because  the  plea  was 
only  an  answer  to  part  of  the  declaration :  that  is,  though  the 
plea  in  bar  shewed  that  the  plaintiff  had  not  performed  the  whole      [  300  ] 
of  what  he  had  covenanted  to  do ;  yet  giving  po  answer  to  the 
part  which  he  had  performed,  he  was  held  entitled  to  judgment. 
But,  2dly,  though  the  delivery  of  a  complete  cargo  were  a  condi- 
tion precedent,  according  to  the  terms  and  intent  of  the  contract, 
yet  the  defendant  having  received  that  part  of  the  cargo  which 
was  brought  home,  the  plaintiff  is  entitled  to  recover  upon  a 
quantum  meruit,  in  respect  of  the  service  done,  as  upon  a  new 
cause  of  action.    For  though  in  Cook  v.  Jennings  (e),  upon  a 
covenant  to  pay  so  much  freight  for  goods  delivered  at  A.,  it  was 
held  that  freight  could  not  be  recovered  upon  the  covenant,  pro 
rata  itineris,  where  the  ship  was  wrecked  at  B.  before  her  arrival 
at  A.,  though  the  defendant  had  accepted  the  goods  at  B.;  yet 


(fl)  B.  R.  Easter,  17  Geo.  S.    6  Term  Rep.  573.  and  in  1  H.  Bloc.  873.  n. 
(6)  6  Term  Rep.  673.  (c)  1  H.  Bloc.  278. 

id)  1  Lev.  16,  and  1  Kch.  too,  (c)  7  Term  Rep.  381. 

,  Lawrence 
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1808.       Lawrence  J.  seemed  to  consider  such  receipt  of  the  goods  by  tU» 
•*;;;  owner  as  evidence  of  a  new  contract  between  the  parties.   And 

„gfiinst  LAike  V.  Lyde  (a)  went  upon  that  principle  j  as  did  also  Lut- 
Atkinso».  widge  v.  Gfret/  and  others  in  Dom.  Proc.  1733,  there  cited  (bj, 
and  the  case  of  the  Copenhagen,  in  the  Court  of  Admiralty  (cj^ 
The  case  of  Bright  v.  Cowper  (d),  which  seems  to  bear  the  other 
way  was  an  action  of  covenant,  and  it  does  not  appear  whether 
the  action  was  brought  for  the  whole  or  only  a  proportionable  part 
of  the  freight.  Besides,  by  the  terms  of  this  contract  theplaintiff 
was  not  bound  to  deliver  the  cargo,  without  receiving  payment 
of  half  of  the  freight  at  the  time,  and  the  remainder  in  three 
months  afterwards:  by  receiving  therefore  less  than  the  complete 
cargo,  which  the  plaintiff  was  not  bound  to  deliver  without  a 
[  SOI  ]  tender  of  the  half  freight,  the  defendant  impliedly  agreed  to  pay 
for  the  part  so  received.  [Lord  Ellenborough  C.  J.  I  do  not  see 
how  the  receiptof  the  goods  changes  the  situation  of  the  parties; 
because  these  were  the  defendant's  own  goods;  and  unless 
freight  were  due  upon  them,  by  the  contract,  the  defendant  was 
entitled  to-have  his  own  goods  without  any  cohsideration.  It  was 
therefore  only  taking  peaceable  possession  of  that,  for  which,  if 
wrongfully  withheld,  he  might  have  brought  trover.  But  on  the 
other  ground,  the  plaintiff  may  contend  with  strong  effect,  that 
the  defendant's  argument  must  go  this  length,  that  if  the  cargo 
wanted  a  single  ton  of  being  a  complete  cargo,  it  would  be  a 
defence  to  this  action  for  the  freight.]  The  plaintiff  might  have 
gone  back  again  to  St.  Petersburgh  for  the  remainder  of  the 
cargo,  and  was  not  bound  to  have  delivered  a  part  only  of  it : 
and  the  convenience  of  receiving  the  part  brought  home  would 
be  a  good  consideration  to  the  defendant  from  whence  to  imply 
a  new  promise  to  pay  for  it. 

Taddy  contra.  The  covenant  to  bring  home  a  complete  cargo 
is  a  condition  precedent  to  the  plaintiffs  right  t©  recover  freight 
upon  the  contract.  Is  is  necessary  for  the  safety  of  merchants 
that  these  charter-parties  should  be  strictly  executed;  and  the 
late  case  of  Smith  v.  fVikon  (e)  proceeded  upon  that  principle, 
although  the  freight  there  was  covenanted  to  be  paid  at  so  much 
per  month  during  the  voyage  out  to  Monte  Video  and  back  again 
to  the  ])(^\  of  discharge.   The  case  of  Bright  v.  Cowper  (f)  was 

*     (a)  2  Burr.  882.  and  1  Bloc.  Rep.190.  '      ^ 

(t)  This  case  is  given  at  length  by  ^r.Ahlot,  in  his  Law  of  Merchant  Shipn, 
ice.  280.  " 

(c)  1  Rob.  Ad.  Rep.  289.  -  (<0  ^  Brmunl.  21. 

(e)  8  £fl5<,  437— 445..    ,  (/)  Brownl.2l.  _:....,        ' 

there 
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there  relied  on  by  the  Court  j   and  it  is  immaterial  whether  the        1808. 

action  was  brought  for  the  whole  or  a  proportion  pro  rati  of  the      ■ 

freight ;  for  the  action  of  covenant  founding  in  damages,  a  part  t,„ainst 
only  might  be  recovered,  though  the  plaintiff  declared  for  the  Atkinsos. 
whole.  And  the  same  argument  might  have  been  urged  in  Cook  I  '^^^  J 
V.  Jennings  (a) ;  but  the  Court  held  the  performance  of  the  whole 
voyage  a  condition  precedent  to  the  recovery  of  any  part  of  the 
freight.  There  is  no  difference  in  this  respect  between  a  contract 
under  seal,  or  by  parol.  The  construction  in  both  cases  pro- 
ceeds on  the  ground,  that  if  the  parties  have  stipulated  for  them- 
selves, whether  reasonably  or  not,  the  Court  cannot  stipulate  for 
them.  The  substance  of  the  contract  in  Boone  v.  JEi/rewas  the 
conveyance  of  the  estate ;  and  the  exact  number  of  negroes  on  it 
was  only  the  subject  of  an  independant  covenant:  and  any  defi- 
ciency in  the  number  might  be  compensated  in  damages  without 
affecting  the  title  to  the  estate.  In  Campbell  v.  Jones  (b),  a  par- 
ticular sum  was  covenanted  to  be  paid  on  a  given  day  at  all 
events,  which  might  arrive  before  the  instruction  covenanted  to 
be  given  by  the  other  party;  and  consequently  such  instruction 
could  not  in  the  nature  of  the  thing  be  a  condition  precedent  to 
the  payment  of  the  money  on  the  day.  Tompson  v.  Noel  (c) 
seems  indeed  the  other  way ;  but  there  the  covenant  applied  only 
to  the  number  of  men  who  were  to  be  carried  out  at  so  much  per 
head;  which  may  perhaps  make  a  difference:  but  a  complete 
cargo,  which  was  covenanted  in  this  instance  to  be  brought 
home,  is  in  its  nature  an  entire  thing,  depending  on  the  capacity 
of  the  ship.  [Grose  J.  Does  it  not  depend  on  the  intention  of 
the  parties,  to  be  collected  from  the  whole  instrument,  whether 
the  completion  of  the  cargo  was  to  be  a  condition  precedent  to 
the  payment  of  any  freight :  and  could  it  have  been  their  inten- 
tion that  if  the  cargo  wanted  ever  so  small  a  quantity  to  complete 
the  loading  of  the  ship,  that  the  plaintiff  was  to  receive  nothing  [  303  ] 
for  that  which  he  brought  home?]  It  may  easily  be  conceived 
to  have  been  the  meaning  of  the  parties,  that  if  the  master  refused 
or  neglected  to  take  in  any  part  of  the  cargo,  ho^vever  small, 
which  was  ready  for  him,  he  should  not  receive  any  freight :  and 
that  the  only  effectual  way  of  preventing  the  omission,  whatever 
the  motive  might  be,  was  by  making  the  completion  of  the  cargo 
a  condition  precedent.  Then  if  so,  the  acceptance  here  by  the 
defendant  of  an  incomplete  cargo,  being  his  own  goods,  cannot 
make  any  difference.    And  as  to  the  argument  that  the  plaintift' 

(a)  7  Term  Rep.  381.  (6)  f»  Term  Rrp.  570.  (c)  1  Lev.  10, 

might 
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1806.       might  have  gone  back  to  St.  Petersbvrgk,  and  have  refiised  td 

deliver  any  part  of  the  cargo  till  he  had  completed  the  whole  ; 

a7ains^      the  answer  is,  that  he  has  brought  hisaction  before  he  has  sodone* 
Atkixson.     Or  at  any  rate  he  ought  to  have  declared  differently,by  stating  the 
partial  performance  of  the  original  contract,  and  that  in  conside- 
ration that  he  would  deliver  the  part  of  the  cargo  which  had  been 
first  brought  home,  the  defendant  promised  to  pay  freight  pro 
rata.  But  a  general  indebitatus  assumpsit  cannot  be  maintained 
by  a  parfy  under  contract  until  the  whole  duty  is  performed. 
[Lord  Ellenborough  C.  J.    There  is  a  covenant  by  the  plaintiff 
that  the  ship  shall  proceed  with  all  convenient  speed  to  St.  Pe- 
tersburghj  and  there  load  a  complete  cargo;  and  that  would  not  be 
satisfied  by  the  plaintifFbringing  part  of  the  cargo  at  one  time,  and 
then  going  back  and  bringing  the  remainder  of  it :  and  therefore 
we  may  lay  that,  which  is  not  the  material  part  of  the  case,  out 
of  the  question,  and  consider  whether  the  completion  of  the  cargo 
be  a  condition  precedent.]     In  Hadley  v.  Clarke  (a),  the  de- 
[  304  ]     fendant,  having  contracted  to  carry  the  plaintiff's  goods  from 
Liverpool  to  Leghorrij  was  held  liable  in  damages  for  the  non- 
performance of  his  contract  at  the  end  of  two  years,  during  which 
time  the  ship  was  under  an  embargo  of  our  own  government  at 
Falmouth,  in  her  way  out.     And  Lawrence  J.  referred  to  All. 
27.  '*  that  where  a  party  by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity;  because 
he  might  have  provided  against  it  by  his  contract."  As  to  Lut- 
toidge  V.  Grey  (6),  and  Luke  v.  Lyde  (c),  the  master  in  each  had 
done  all  that  he  could,  and  had  forwarded  the  goods  or  oflfered  to 
complete  the  voyage  ;  but  the  owner  preferred  to  take  them  at 
'     another  place.  He  then  argued  the  case  upon  the  marine  law,  as 
for  as  it  could  be  collected  from  local  ordinances  and  general  opi- 
nions; and  referred  to  1  Valin.  626.    2  Poth.  393, 4.    2  Mag, 
162.     1  Moll.  327.  and  Mai.  Lex  Merc.  98.  190.     Malynes,  in 
one  of  these  passages,  mentions  a  case  of  five  ships  which  were 
freighted  out  and  home  in  1587,  but  from  some  apprehension  of 
being  taken  returned  without  their  lading.  Two  of  them  having 
staid  out  all  their  time  in  the  foreign  ports,  and  protested  against 
the  factors  of  the  freightors  from  whom  they  were  to  have  recei- 
ved their  lading,  were  adjudged  by  the  law  of  admiralty  to  have 
deserved  their  whole  freight :  but  two  others  who  had  not  staid 

(a)  8  Term  Rep.  259.  {b)  Abbott's  Law  of  Merchant  Shfs,  280. 

{e)  i  Burr.  882. 

their 
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their  abiding  days,  nor  protested,  were  found  not  to  have  deser-        1808. 
ved  any  freight  at  all,  though  they  were  laden  outward  bound.      "T, 
The  fifth  ship,  under  the  like  circumstances  as  the  two  last,  had        against 
half  her  freight  by  a  particular  proviso  in  her  charter-party.  In     Atkinson. 
p.  100.  treating  on  "questions  about  freightings  and  their  solu- 
tions," he  says,  "  If  freight  be  agreed  upon  for  commodities  to      [  305  ] 
be  laden  for  a  certain  price  for  every  pack,&c.  without  regard  to 
the  burthen  of  the  ship,  but  to  give  her  the  full  lading,  no  man 
maketh  doubt  but  that  the  same  is  to  be  performed  accordingly.** 
[Lord  Ellenborough,  C.  J.   No  doubt  if  the  master  do  not  bring 
home  a  full  lading,  the  other  shall  recover :  but  the  writer  does 
not  say  that  that  is  a  condition  precedent  to  the  claim  of  freight 
in  proportion  to  what  is  actually  brought  home.  In  all  the  cases 
of  conditions  precedent  the  thing  to  be  done  is  some  indivisible 
thing;  but  the  delivery  of  a  cargo  of  goods  is  not  one  entire 
thing,  but  in  its  nature  divisible. 

Littledale,  in  reply,  observed  on  the  loose  and  doubtfiil 
opinions  of  the  writers  on  the  marine  law,  from  whence  no  certain 
rule  could  be  drawn  j  though  in  the  very  instance  quoted,  PotMer  ^ 

and  the  others  admit  that  something  is  to  be  paid  where  the 
master  is  in  no  fault.  But  the  intention  of  these  parties,  (the 
materialobject  of  inquiry,)  that  the  freight  should  be  paid  in  pro- 
portion to  the  quantity  of  the  cargo,  is  manifest  from  fixing  the 
rate  of  payment  by  the  ton ;  for,  othei-wise,  if  the  cargo  had 
been  meant  to  be  one  entire  thing  of  a  given  tonnage,  the  bring- 
ing home  of  which  was  to  be  made  a  condition  precedent  to  the 
demand  of  any  freight,  one  certain  sum  only  would  have  been 
stipulated  to  be  paid  on  the  performance  of  the  one  entire  duty. 
On  the  other  point:  if  the  expected  embargo  justified  the  carry- 
ing away  the  ship  till  the  expectation  of  danger  was  removed, 
the  returning  afterwards  for  the  remainder  of  the  cargo  would  be 
a  performance  of  the  voyage  with  all  convenient  speed.  But  it 
has  not  been  thought  necessary  in  this  case  to  argue  the  question 
of  the  embargo,  which  will  arise  in  another  case  now  standing  r  306  i 
for  argument.  As  to  Smith  v.  Wilson  (a)  the  owner  did  not  do 
every  thing  in  his  power  to  earn  the  freight  which  he  sought  to 
recover,but  merely  offered  to  prosecute  and  complete  the  voyage, 
in  the  progress  of  which  he  had  been  interrupted  for  a  time. 
That,  therefore,  was  the  case  of  a  failure  in  the  very  substance  of 
the  contract,  the  performance  ofwhichwasto  entitle  the  plaintiff 
to  fi-eight.    But  a  covenant  to  sail  with  the  first  fair  wind  has 

(a)  8  East,  437. 

been 
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1808.        been  held  (a)  not  to  be  a  condition  precedent  to  the  recovery 

*~ of  the  freight. 

against  Lord  EixBNBORouGH  C.  J.    If  the  delivery  of  a  complete 

Atkinson  ,  cargo  were  a  condition  precedent  to  the  recovery  of  any  freight, 
no  doubt  the  defendant  would  be  entitled  to  require  the  strictest 
performance  of  it :  but  the  question  is.  Whether  it  be  a  condition 
precedent?  and  that  depends  not  on  any  formal  arrangement  of 
the  words,  but  on  the  reason  and  sense  of  the  thing,  as  it  is  to  be 
collected  from  the  whole  contract :  whether  of  two  things  reci- 
procally stipulated  to  be  done,  the  performance  of  the  one  does 
in  sense  and  reason  depend  upon  the  performance  of  the  other. 
The  rule  was  well  laid  down  by  Lord  Mansfield  in  Boone  v.  Eyre 
(/;),  that  where  mutual  covenants  go  to  the  whole  of  the  conside- 
ation  on  both  sides,  they  are  mutual  conditions,  the  one  precedent 
to  the  other;  but  where  the  covenants  go  only  to  a  "part,  there  a 
remedy  lies  on  the  covenant  to  recover  damages  for  the  breach  of 
[  3Q7  ]  J^  J  '^ut  it  is  not  a  condition  precedent.  That  was  a  case  where 
the  plaintiff  had  conveyed  to  the  defendant  a  plantation  in  the 
West  Indies,  with  the  negroes  on  it,  and  covenanted  that  he  had 
a  good  title,  and  was  lawfully  possessed  of  the  negroes  j  and 
the  defendant  covenantedj  that  the  plaintifFj  well  and  truly  per- 
forming all  and  eveiy  thing  in  the  deed  contained  on  his  part  to 
be  performed,  he,  the  defendant,  would  pay  a  certain  annuity. 
And  to  an  action  on  covenant  for  non-payment  of  the  animity 
the  defendant  pleaded,  that  the  plaintiff  was  not  at  the  time 
legally  possessed  of  the  negroes,  and  so  had  not  a  good  title  to 
convey.  But,  on  demurrer,  Lord  Mansfield  said  that  if  such 
a  plea  were  to  be  allowed,  if  any  one  negro  w«re  not  the  property 
of  the  plain  tiffi  it  would  bar  the  action.  He  must  therefore  have 
considered  that  such  a  covenant  was  in  its  nature  apportionable 
according  to  the  damage  sustained  by  the  breach  of  it,  and  did 
not  make  a  condition  precedent  to  the  payment  of  the  annuity. 
Now  apply  that  to  the  present  case.  Here  is  a  ship  of  about 
400  tons,  which  is  freighted  to  go  to  St.  Petersburgh,  and  to 
bring  home  a  complete  cargo  of  hemp  and  iron,  and  to  deliver 
the  same  on  being  paid  freight  at  so  much  per  ton  on  each  com- 
modity. If  the  owner  be  not  entitled  to  recover  freight  for  any 
proportion  of  goods  he  may  bring  home  short  of  a  complete  cargo, 
and  it  should  appear  by  any  subsequent  admeasurement  of  the 

(«)  Constable  v.  Qoberie,  Palm  397.        Hall  v.  Cazenove,  4  FmsI,  477,  485, 
and  Bornmann  v,  Tookt,  1  CampbdVs  N.  P.  Cus.  377. 
(t)  1  H.  Blue.  -273.  and  6  Term  Rep.  673. 


vessel. 
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vessel,  even  after  the  delivery  of  the  cargo,  that  there  was  want-        18081 

ing  some  small  fraction  of  a  complete  cargo ;  if  the  ship  had  been      

supposed  to  measure  400  tons,  and  a  cargo  adapted  to  that  pro-        against 
portion  had  been  loaded,  and  it  turned  out  that  she  measured  10     Atkinson. 
or  20  tons  more;  the  owner  would  altogether  be  defeated  of  his 
remedy  for  the  whole  freight.  But  ^vould  not  such  a  construc- 
tion be  contrary  to  common  sense  and  the  true  nature  of  such  a      [  308  ] 
contract ;  and  can  any  such  meaning  be  fairly  inferred  from  the 
terms  of  it?  But  it  is  said  that  a  different  construction  will  bear 
hard  upon  the  merchant  who  has  stipulated  for  the  delivery  of  a 
complete  cargo.  It  does  not  follow,  however,  from  thence,  that 
if  there  has  been  an  imperfect  delivery,  he  will  be  ousted  of  his 
remedy  :  for  clearly  an  action  on  the  case  lies  against  the  captain 
who  has  made  an  imperfect,  when  he  could  have  made  a  perfect 
delivery.    But  I  should  i-equire  the  strongest  authority  to  be 
adduced  before  I  held  that  this  was  a  condition  precedent,  when 
the  consequences  of  such  a  construction  would  be  such  as  I  have 
before  stated.     There  is  no  case,  however,  where  the  delivery 
of  less  than  a  complete  cargo  has  been  held  not  to  be  apportion- 
able.  Where,  as  in  Smith  v.  fVilson  (a),  the  freight  is  made  pay- 
able upon  an  indivisible  condition,  such  as  in  that  case  the  arrival 
of  the  ship  with  her  cargo  at  her  destined  port  of  discharge; 
such  arrival,  &c.  must  be  a  condition  precedent ;  because  it  is 
incapable  of  being  apportioned :  but  hei'e  the  delivery  of  the 
cargo  is  in  its  nature  divisible,  and  therefore  I  think  it  is  not  a 
condition  precedent;  but  the  plaintiff  is  entitled  to  recover  freight 
in  proportion  to  the  extent  of  such  delivery ;  leaving  the  defen- 
dant to  his  remedy  in  damages  for  the  short  delivery.    And  all 
the  cases  of  conditions  precedent  have  been  where  the  thing  to 
be  done  was  a  strict  indivisible  condition.   The  same  may  be  said 
of  tlie  case  of  the  five  ships  mentioned  from  Malynes,  which' 
were  freighted  out  to  Leghorn  and  Civita  Vecchia,there  to  remain 
a  certain  time  and  take  in  their  lading  and  return  home ;  and 
some  of  them  came  away  without  any  lading,  before  the  precise      [  309  1 
time  stipulated  for  their  abiding  there  to  be  laden  had  expired. 
In  this  case,  however,  the  condition  is  divisible,  and  the  real 
justice  of  the  case  will  be  attained  by  the  plaintiff's  recovering 
his  freight  in  the  proportion  per  ton  of  the  goods  delivered;  and 
the  remedy  of  the  defendant  will  still  be  entire  to  punish  the 
master  for  his  imperfect  and  wrongful  delivery. 

Gro&e  J.  It  is  not  a  condition  precedent  to  the  claim  of 

(«)  8  FMit^  487'. 

freight 
Vol.  X.  P 
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1808.       freight  that  a  complete  cargo  should  be  delivered.  The  agree- 

mentj  however,  does  contain  a  condition  precedent  in  one  part ; 

against  ^^^  *^®  payment  of  the  freight  is  made  a  condition  precedent  to 
Atkinson,  the  delivery  of  the  cargo ;  the  master  being  to  "  deliver  the 
same  on  being  paid  freight."  This  is  strong  to  shew  that  the 
parties  knew  how  to  make  a  condition  precedent  where  it  was  so 
intended :  but  they  have  not  done  so  in  the  instance  now  ni 
question.  And  to  construe  the  delivery  of  a  complete  cargo  to 
be  a  condition  precedent  to  the  right  to  recover  any  freight 
would  be  manifestly  unjust;  because  if  default  were  made  in 
ever  so  small  a  proportion  of  that  which  would  be  a  complete 
cargo,  the  master  would  not  be  entitled  to  any  freight  for  how- 
ever large  a  proportion  of  goods  he  may  have  delivered.  The 
reasonable  constniction  therefore  is,  that  the  plaintiff  should 
receive  freight  according  to  the  quantity  per  ton  which  he  has 
delivered.  But  it  is  said  that  the  intention  of  the  parties  was, 
that  the  defendant  should  receive  a  complete  cargo,  as  much  as 
could  be  stowed  in  the  ship:  and  that  this  was  a  material  stipu- 
lation to  be  performed  for  his  benefit.  I  will  not  say  now  that  it 
was  not  so :  but  taking  it  to  be  so,  the  defendant  has  his  remedy 
[  310  ]  for  the  breach  of  it.  If  either  of  the  parties  break  his  part  of 
what  he  has  engaged  to  do,  he  will  be  answerable  to  the  other. 
In  this  way  perfect  justice  will  be  done  to  both :  but  not  so  if  the 
delivery  of  a  complete  cargo  were  made  a  condition  precedent  to 
the  payment  of  any  freight :  and  therefore  I  do  not  think  that  it 
was  the  intention  of  the  parties  to  make  it  so.  The  cases,  where 
acts  stipulated  to  be  done  by  one  party  have  been  held  to  be  con- 
ditions precedent  to  the  claim  of  the  other,  have  been  where  it 
appeared  upon  the  face  of  the  contract  to  have  been  the  inten- 
tion of  the  parties  that  the  one  thing  should  not  be  done  by  one 
party  till  something  else  had  been  done  by  the  other.  But  no 
such  intention  appears  here. 

Lb  Blanc  J.  The  question  depends  on  the  construction  to 
be  put  upon  this  instmmentj  whether  we  can  see  from  the  whole 
of  it  that  it  was  the  intention  of  the  parties  that  the  delivery  of  a 
compZeie  cargo  should  be  a  condition  precedent  to  the  recoverx 
of  any  freight  at  all.  This  rule  was  laid  down  in  one  of  the  early|; 
cases,  Kingston  v.  Preston  (a),  which  has  been  since  followed  lA 
othei*s.  Now  the  delivery  of  the  cargo  was  in  its  nature  divisi- 
ble J  for  it  consisted  of  hemp  and  iron, the  freight  of  which  was  to 
be  paid  for  by  the  ton,  according  to  a  different  rate  of  payment 

(a)  E.  IS.  Geo,  3.  stated  at  length  in  Jones  v.  Barkley,  Dougl.  689. 

for 
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for  the  one  and  for  the  other:  and  therefore  we  cannot  collect        1808. 
the  intention  of  the  parties  to  have  been  to  make  the  delivery  of  a      'T 
complete  cargo  a  condition  precedent  to  the  payment  of  freight       against 
for  any  part  which  was  delivered.     The  rule  was  laid  down  in    Atkinson. 
Boone  v.  Eyre,  and  approved   by  this  Court  in  Campbell  v. 
Jones,  and  by  the  Court  of  Common  Pleas  in  The  Duke  of  St. 
Albans  v.  Shore,  that  where  a  covenant  goes  to  the  whole  of  the      [  311  ] 
consideration  on  both  sides,  there  it  is  a  condition  precedent  i 
but  where  it  does  not  go  to  the  whole,  but  only  to  a  part,  there 
each  party  must  resort  to  his  separate  remedy  for  the  breach  of 
the  contract  by  the  other.     Here  it  is  clear  that  the  delivery  of 
a  complete  cargo  does  not  go  to  the  whole  consideration  of  the 
freight :  because  the  failure  of  bringing  home  one  ton  less  than 
the  full  quantity  of  400  tons  would  prevent  the  plaintiff  from 
recovering  for  the  399  tons  which  he  might  have  brought  over. 
The  loss  on  his  part  by  such  a  construction  would  bear  no  sort 
of  proportion  to  the  injury  suffered  by  the  defendant.     The 
fair  construction  therefore  is,  that  the  plaintiff  should  recover 
freight  for  what  he  has  performed;    and  that  the  defendant 
should  have  a  remedy  against  him  for  that  which  he  has  not 
performed,  and  which  he  ought  to  have  done. 

Bayley  J.  There  would  be  great  injustice  done  by  holding 
this  to  be  a  condition  precedent ;  and  none  by  a  different  con- 
struction; because  if  the  defendant  has  sustained  any  injury  by 
the  non-delivery  of  a  complete  cargo,  he  will  recover  a  compen- 
sation in  damages  commensurate  to  such  injury.  It  is  necessary 
to  look  to  the  instrument  to  see  whether  this  be  a  condition  pre- 
cedent; to  see  what  the  intention  of  the  parties  was  in  this  respect. 
It  begins  by  stating  that  "  it  is  this  day  mutually  agreed,"  &c. 
That  would  have  some  little  influence  to  shew  that  each  of  the 
parties  had  miitual  stipulations  to  make.  Not  that  those  words 
would  control  the  meaning  of  the  subsequent  words,  if  it  clearly 
appeared  that  a  condition  precedent  was  intended  by  them.  Then 
the  captain  engages  that  the  ship  shall  be  "  tight,  &c.  and  every 
way  fitted  for  the  voyage,  and  shall  with  all  convenient  speed  [  312  ] 
sail  and  proceed  to  St.  Petershurgh."  Now  if  those  were  to  be 
deemed  conditions  precedent,  then  if  there  were  any  defect  in  the 
fitting  out,  or  an  hour's  delay  in  the  sailing,  the  remedy  for  the 
freight  would  be  defeated.  Could  that  have  been  intended  by 
the  parties  ?  Then  the  ship  is  to  return  with  a  complete  cargo  : 
and  if  that  were  a  condition  precedent,  then  if  there  were  a 
deficiency  of  one  ton  only  in  the  cargo,  though  all  the  rest  were 
delivered,  the  defendant  would  have  all  the  benefit  of  such  de- 

P  2  livery 
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U^.       livery  \vlthotit  being  obliged  to  pay  any  thing  ibr  it.     Is  that 

— — —      jfeasonaWe?  and  can  >ve  collect  any  such  intention  from  the  in- 

against       stniment  ?     In  Cook  v.  Jennings  the  freight  >yas  to  be  paid  for 

J^j^ivsoj^.     deals  delivered  at  Liverpool :  none  were  delivered  at  Laverpool; 

and  therefore  no  freight  could  be  due.    In  Bright  v.  Cowper  an 

entire  sum  was  to  be  paid;  and  therefore  unless  the  plaintiff 

>yas  entitled  to  recover  the  whole,  he  could  not  recover  any 

.part.     Unless  therefore  there  was  a  performance  of  the  whole 

,  |br  which  that  entire  sum  was  to  be  paid,  which  there  was  not, 

he  could  recover  nothing.    But  there  is  nothing  h^e  to  shew 

that  it  was  the  intention  of  the  parties,  that  the  delivery  of  a 

complete  cargo  should  be  a  condition  precedent  to  the  recovery 

pf  any  freight  actually  earned.     Great  injustice  would  ensue 

fj^om  holding  it  to  be  so;  and  no  injustice  to  either  party  from 

holding  it  not  to  be  so. 


Postea  to  the  Plaintiff. 


[313] 


Tuesday,        Lady  Wilsoii  against  Wigg  and  another.  Executors  of 

Hw,  16/A. 


Anderson. 


To  a  count  in  fTjnHE  plaintiff  declared  in  covenant  upon  a  lease  granted  by 

chareinc'the  ^^^*  ^"^  ^^^  husband,  deceased,  to  the  defendant's  testator 

defendants  as  of  certain  lands  and  tithes  for  21  years  from  Micliaelmas  1787?  at 

breacSs'of  "^    a  certain  rent;  whereby  the  testator  covenanted  for  himself,  his 

covenant  by     executors,  administrators,  and  assigns,  to  perform  the  covenants 

S  kssle^^X)  ^"  '^'^  lease.  And  by  the  first  count,  after  stating  the  above,  and 

had  covenant-  that  the  testator  had  entered  and  was  possessed  of  the  premises, 

exeS[torr^nd  ^"^  i^ade  his.  will,  appointing  tlie  defendants  executors,  and  died, 

assigns,  may    and  that  the  defendants  had  proved  his  will,  the  plaintiff  alleged 

be  joined  an-  breaches  of  covenant  by  the  testator  in  his  lifetime.  And  by  the 
other  count,  •'  ,    j       i  ■ 

charging  them  second  count  she  charged,  tliat  after  the  testator  s  death,  and 

that  after  the  ^fter  the  defendants  had  proved  his  will,  &c.  and  during  the 

death,  and  term,  all  the  estate,  right,  title,  interest,  and  term  in  the  demised 

their  proving  premises  came  to  one  D.  Anderson  by  Assignment  thereof,  by 

the  will,  and  *^.  ^         r      u-  u  u  *        i        a  a  a  ^v.     \u 

during  the  Virtue  of  which  he  entered  and  was  possessed :  and  then  the 
term,  the  de- 
mised premises  came  by  assignment  to  one  D.A.  against  whom  breaches  were  alleged ;  and 
concluding  that  so  neither  the  testator,  nor  the  defendants  after  his  death,  nor  D.  A.  since  the 
assignment  to  him,  had  kept  tlie  said  covenant,  but  had  b^rojic^  tb^  s^Ri>^.  And  plcnc  admi- 
nistraverunt  may  be  pleaded  to  both  counts. 

plaintiff 
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Wilson 

against 

WiGG 

and  Another 

Executors', 

&c. 


pfefntifF charged,  that  the  sai^  t).  Anderson  since  the  assignrtient  1808. 
made  to  him  as  aforesaid,  and  his  said  entry  and  possession,  &c. 
had  not  kept  the  covenant  in  the  said  lease,  (speciiying  the 
breaches  in  the  usual  way  by  such  assignee  of  the  term ;)  con- 
cluding, and  so  the  plaintiff  saith,  that  neither  the  said  testator 
in  his  lifetime,  nor  the  defendants  after  his  death,  nor  the  said 
D.  Anderson  since  the  assignment  made  to  him  as  aforesaid, 
have  kept  the  said  covenant,  but  have  broken  the  same,  &c. 

The  defendants  pleaded,  1st,  performance  of  the  covenant  by  [  314] 
the  testator  in  his  lifetime  j  and  2dly,  plene  administravenint  as 
to  the  same  breaches :  and  demurred  specially  to  the  breaches 
assigned  in  the  second  count  to  have  been  committed  by  D.  An- 
derson the  assignee  of  the  term,  because  he  was  no  party  to  the 
a,ction;  and  because  the  plaintiff  could  not  count  in  the  same 
declaration  against  the  defendants  as  executors  for  breaches  of 
covenant  committed  by  the  testator  in  his  lifetime,  and  for  other 
breaches  of  covenant  by  the  defendants  themselves,  or  by  the 
said  D.  A.  as  assignee  of  the  lease;  and  that  these  different 
breaches  of  covenant  could  not  be  joined  in  the  same  declaration; 
arid  thai;  the  defendalits,  as  executors,  were  not  by  law  answer- 
able for  the  acts  of  D.  A.  as  alleged  against  them  for  breaches  of 
covenant  assigh^d  against  the  said  I>.  A.  &c.  On  which  there 
was  joinder  in  demurrer. 

Maiiley  Serj.  in  support  of  tlfie  demii'rrer,  being  asked  by  the 
Court  what  objection  there  could  be  to  this  mode  of  declaring 
against  executors,  answered  that  the  two  counts  could  not  pro- 
perly be  joined,  because  in  the  first  they  were  sued  as  executors 
for  breaches  of  covenant  by  their  testator;  and  iii  the  secondl 
they  were  sued  in  effect  as  assignees  of  the  term  after  their  as- 
signment to  D.  Anderson  for  breaches  committed  by  him;  and 
it  might  be  very  doubtful  whether  plene  adniinistraverunt  could 
be  pleaded  to  the  second  count. 

Lord  Ellenborough  C.  J.  The  testator  covenants  for  him- 
self, his  executors,  and  assigns ;  then  are  not  his  funds  liable  to 
the  plaintiff  for  any  breaches  committed  by  himself,  or  his 
executors,  or  his  assigns  ?  i>. -^wder^on  is  an  assignee  of  the  tes-  [  315  ] 
tator,  and  his  executors  are  liable  in  that  character  for  breaches 
committed  by  him :  and  therefore  no  doubt  that  plene  adminis- 
traverunt  may  be  pleaded  to  the  last  count  as  well  as  to  the  first. 
That  was  settled  in  the  case  of  Lyddall  and  others  v,  Dunhpp 
and  others,  Executofs  ofFenton  (a). 


(<0  1  Wih.  4; 


Manley 
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1808.  Manley  Serjt.    then  prayed  leave  to  amend;    which  was 

~~    [  granted  conditionally. 

against       Hokoyd  was  to  havc  supported  the  declaration. 

WiGG 

and  Another, 

Executors, 

&c. 


lim'^ilih  Wells  against  Fydell  and  Elizabeth  Betts, 

It  is  not         np^HE  plaintifFsued  the  defendants  as  executor  and  executrix 

enough  for  the    M.    of  John  Betts  deceased,  which  John  Belts  was  survivinc; 

executor  of  an  /•  t  7     t» 

executor,  sued  cxecutor  of  John  Parishy  deceased,  in  covenant,  upon  an  inden- 

for  breach  of  ture  of  demise  dated  19th  March  1774,  whereby  John  Parish 
covenant  » •    ?  j 

made  by  the  demised  to  one  L.  Pape  certain  land  and  buildings  for  70  years 
original  testa-  from  the  5th of  ^priZ  then  next,  at  a  certain  rent,  and  on  certain 
ple'ne  admi-  covenants :  and  declared  that  by  another  indenture  of  the  10th  of 
nistravit  of  all  June  1774,  Pape  assigned  the  residue  of  the  term  to  the  plaintiff. 
chattels  of  the  That  Parish  afterwards  died  during  the  terra,  having  first  duly 
original  testa-  made  and  published  his  will,  and  thereby  appointed  the  said 
oThis  death*^  *^^^^^  Betts  and  one  F.  Flowers  executors  thereof,  who  duly 
come  to  the  proved  the  same.  That  Flowers  afterwards  died,  while  the 
defendant  ^  plaintiff  was  so  possessed  of  the  *term;  whereby  John  Betts  be- 
&c.  without  came  surviving  executor  of  Parish;  and  that  John  Betts  after- 
plenefib'i-  ^^^^^'  ^^  ^^®  ^^^^  of  October  1803,  died,  having  first  made  his 
travitbythe  will  whereby  he  appointed  the  defendants  his  executor  and 
or  atleast"that  executrix,  who  duly  proved  his  will,  &c.  The  declaration 
he,  the  second  then  stated  a  breach  of  the  covenant  for  quiet  enjoyment  by  John 
executor,  had  Paj-igji  jn  his  lifetime,  and  since  his  decease  by  the  defendants 
first;  so  as  to  as  such  executor  and  executrix  as  aforesaid,  in  consequence  of 

shew  that  he  ^J^  eviction  of  the  plaintiff  from  a  certain  part  of  the  demised 
had  no  fund  .,,  ,,  t.  n  1.1^1 

out  of  which    premises  by  the  mayor  and  burgesses  or  Boston  havmg  lawml 

r^thrSsT'*  *^*^^  thereto. 

executorcould  The  defeudantspleaded,  inter  alia,  thatthcy have  fiillyadminis- 
be  made  good,  tered  all  and  Singular  the  goods  and  chattels  which  were  of  the  said 
[  010  J  j^j^^  Parish,  deceased,  at  the  time  of  his  death,  and  which  have 
ever  come  to  the  handsof  the  defendants  as  executor  and  execu- 
trix as  aforesaid  to  be  administered,  to  wit,  at,  &c.;  and  that 
they,  the  defendants,  have  not,  nor  on  the  day  of  exhibiting  the 
bill  of  the  plaintiff  in  this  behalf,  or  at  any  time  since,  had  any 
goods  or  chattels  which  were  of  the  said  John  Parw^,  deceased, 
at  the  time  of  his  death,  in  the  hands  of  them,  the  defendants,  as 

executor 
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executor  and  executrix  as  aforesaid,  to  be  administered ;  and        1808. 
this  the  defendants,  executor  and  executrix  as  aforesaid,  are      

Wells 

ready  to  verify ;  wherefore  they  pray  judgment  if  the  plaintiff       against 
oughD  to  have  or  maintain  his  aforesaid  action  thereof  against       Fydkll 
them,  &c.    To  this  plea  there  was  a  general  demurrer  and   ^Executors^'^' 
joinder.  &<;. 

Williams  Serj.  objected  to  the  sufficiency  of  the  plea,  which    - 
only  put  in  issue  the  diie  administration  by  these  defendants  of  ^ 
the  assets  of  the  original  testator  Parish,  which  had  come  to  their 
hands,assuch  assets;  but  didnot  also  allege,  as  it  ought  to  have       r  3]^  i 
done,  that  their  immediate  testator,  John  Betts,  had  fully  ad- 
ministered in  his  own  time  the  assets  of  his  testator  Parish  which 
had  come  to  his  hands;  or  at  least  that  the  defendants  had  fully 
administered  to  J.  ^.  their  own  testator.  The  frame  of  the  plea 
would  then  have  been,  that  the  defendants'  testator  J.  B.  had 
fully  administered  all  the  goods  and  chattels  of  his  testator  J. 
Parish  which  had  come  to  his  hands  in  his  lifetime;  and  that 
the  defendants  had  fully  administered  all  the  goods  and  chattels 
of  J.  Parish  which  had  come  to  their  hands  as  executor  and 
executrix  of  J.  B.  since  his  decease,  &c. — or  that  they  had  no 
assets  of  their  testator  J.  B.  in  their  hands  to  be  administered. 
For  it  might  have  happened  that  the  original  testator  Parishhad  ' 
large  funds  which  had  been  converted  into  money  by  his  executor  "   ■ 

J.  Betts,  which  he  had  not  administered,  and  when  mixed  with 
his  own  property  could  not  be  distinguished ;  and  such  mixed 
property  might  have  come  to  the  hands'  of  the  defendants,  his 
personal  representatives,  apparently  as  his  own  property.  But 
if  the  plaintiff  had  taken  issue  on  the  plea  as  it  now  stands,  it 
would  not  have  been  sufficient  for  him  to  have  shewn  that  J. 
Betts  had  assets  of  Parish,  and  that  the  defendants  had  assets  of 
J.  Betts;  unless  he  could  also  have  shewn  that  the  defendants 
had  assets  of  Parish;  Avhich  in  the  case  suggested  of  a  mixed 
fund,  it  would  have  been  impossible  to  have  distinguished, 
before  the  statutes  30  Car.  2.  c.  7.  and  4  &  5  fV.  &.  M.  c.  24. 
.9.  12.  If  an  executor  had  wasted  the  goods  of  his  testator,  and 
died,  no  action  would  have  lain  against  his  personal  representa- 
tive; because  the  action  arising  ex  maleticlo,  it  died  with  the 
person.  But  sinc€  those  statutes  giving  the  remedy  over,  that 
answer  cannot  be  given  to  the  present  objection.  TheplaintifT  f  318  l 
does  not  indeed  charge  a  devastavit  by  J.  Betts;  nor  was  it 
necessary ;  for  if  he  had,  the  defendants  might  still  have  covered  , 

themselves  by  pleading  plene  administraverunt  to  him  3  accord-  / 
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1808.        ing  to  the  true  record  of  Skelton  v.  Hawling  (a).  Tlie  only  au- 


Wells 


thority  which  seems  to  support  this  plea  is  the  conchision  of 
against        ^^e  report  of  JVilliams  v.  Keinshame  (b) ;  where,  upon  a  re- 
Tydell,       pleader  awarded,  the  defendant,  who  was  sued  as  the  executor  of 
Executors  '  ^^  executor  on  a  bond  made  by  the  fii-st  testator,  is  stated  to  have 
&c,  pleaded  de  novo,  "  that  he,  after  the  d^ath  of  both  testators,  had 

fully  administered  all  the  goods  and  chattels  which  were  of  the 
first  testator  at  the  time  of  his  death,  and  that  he  had  no  goods 
or  chattels  which  were  of  the  said  first  testator  at  the  time  of 
his  death  in  his  hands  to  be  administered  on  the  suing  out  of  the 
writ  or  afterwards."  But  upon  consideration  of  the  whole  case, 
it  should  seem  that  that  was  pleaded  in  addition  to  the  former 
plea  that  the  defendant's  testator  in  his  lifetime  fuUy  administered 
all  the  goods  and  chattels  which  were  of  the  first  testator  at  the 
time  of  his  death,  &c. :  for  the  repleader  was  awarded  to  correct 
the  error  in  the  subsequent  part  of  the  first  plea,  where  he  had 
stated  that  he  (the  defendant)  had  no  goods  or  chattels  which 
were  of  the  first  testator  at  the  time  of  bis  death  in  his  hands  to 
be  administered,  &c.j  when  it  should  have  been  that  his  (the 
defendant's)  testator,  (the  first  executor)  had  fully  administered 
to  his  testator,  and  he,  the  defendant  to  his  testator.  And  this  is 
confirmed  by  the  form  of  pleading  in  a  subsequent  case  of  Wood- 
[  319  ]  ward  v.  Chichester,  executor,  &c,  in  the  same  book  (c)j  where 
to  a  similar  action  against  the  executor  of  an  executor,  he  did 
not  plead  plene  administravit  generally,  but  that  his  testator,  the 
first  executor  had  duly  administered  :  though  he  omitted  to 
plead  further  that  he  had  duly  administered  :  for,  as  was  there 
observed,  the  answer  was  not  full  and  perfect,  Still  it  shews, 
comparing  the  two  cases  together,  so  near  in  time  to  each  other, 
what  was  necessary  to  constitute  a  full  and  perfect  answer  by  an 
executor  of  an  executor  sued  for  a  debt  of  the  original  testator. 
Abhott  contrd.  The  estate  of  the  first  testator  is  the  only  one 
which  is  bou  nd  in  law  for  the  satisfaction  of  the  plaintiff's  debt^  and 
therefore  if  the  defendants  have  never  had  any  part  of  that  estate 
out  of  which  the  debt  was  to  be  satisfied,  and  in  respect  of  which 
they  are  charged,  that  is  at  least  ^  prim^  facie  answer  to  the  de^ 
mand.  The  wasting  of  the  original  testator's  assets  by  the  first 
executor,  being  a  criminal  act  and  offence,  is  not  to  be  presumed : 
but  if  he  have  been  guilty  of  it,  the  plaintiff  should  have  brought 

(«)  1  Wils.  258.  explained  and  corrected  by  the  record,  as  it  appears  in  the 
note  ^o  WhaUieif  v.  Lane^  1  Suund.  219.  d. 

{b)  Dy.  1?1.  b.  175.  a.  (c)  Di/.  135.  b. 

forward 
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forward  the  charge  specifically  by  alleging  a  devastavit  in  his  de-        1808. 
claration,  as  was  done  in  Skelion  v.  Howling  (a) ;  in  order  that  the 
defendants  might  be  prepared  to  refUte  the  charge.  If  there  were       aaainsi 
any  goods  of  the  first  testator  liable  for  this  debt,  they  must  have      Ftdell 
come  into  the  hands  of  the  defendants,  unless  wasted  or  adminis-  ^"Executors  ' 
tered.  The  plaintiflfdoes  not  charge  that  any  goods  were  wasted         &c. 
by  the  first  executory  such  ascame  to  his  hands  must  therefore  be 
taken  in  the  instance  to  have  been  duly  administered.  Then  the 
plea  of  plene  administraverunt,coveringall  the  acts  of  the  second 
executors,  is  prima  facie  a  good  answer  to  the  declaration.   And      [320] 
no  greater  difficulty  is  thereby  put  on  the  plaintiff  than  if  the  de- 
fendants had  pleaded  a  full  administration  both  by  the  first  exe- 
cutor and  by  themselves;  for  the  plaintiff  could  only  have  taken 
issue  OB  one  of  those  facts;  and  if  they  meant  to  rely  on  a  wasting 
by  the  first  executor,  it  would  have  been  still  open  to  them  to  re- 
ply to  it.  If  the  latter  part  of  the  report  of  Williams  v.  Keinshame 
in  Dyer  (6)  correctly  state  the  whole  of  the  plea,  as  it  purports  to 
do,  that  is  an  authority  in  point  for  this  form  of  pleading.   The 
first  plea  there  stated  was  certainly  imperfect,  probably  from 
mere  mistake;  and  a  repleader  was  awarded.  Then  if  the  new 
plea  stated  had  been  in  addition  to  the  first,  it  is  probable  that  the 
reporter  would  have  said  so.    And  there  is  this  reason  also  for 
supposing  it  was  not,  that  the  plea  would  otherwise  be  tautolo- 
gous;  for  the  defendant  had  in  first  instance  pleaded  that  he  had 
no  goods  or  chattels  in  his  hands  of  the  first  testator  at  the  time 
of  his  death  to  be  administered;  and  the  same  allegation  is  con- 
tained in  the  new  plea  (c).  [Bayley  J.  If  the  plea  here  had  been 
that  the  first  executor  had  ftiUy  administered,  &c.  and  that  since 
his  death  his  executors  had  no  goods  and  chattels  in  their  hands 
of  the  original  testator;  would  it  have  been  pleading  double  to 
have  replied  that  the  first  executor  had  not  fully  administered, 
nor  the  defendants  since  his  death,  &c.  ?   Le  Blanc  J.  Both  those 
facts  suggested  as  proper  to  have  been  stated  in  the  plea  are 
necessary  to  be  substantiated  in  order  to  give  a  coinplete  answer 
to  the  plaintiff's  demand.    Ba,yley  J.    If  the  replication  could      [  321  ] 
not  put  in  issue  the  whole  plea  as  suggested;  then  if  the  first 
executor  had  received  lOOl.  assets,  and  had  duly  applied  50L, 
and  wasted  the  other  bOl. ;  and  if  the  second  executor  had  re- 
ceived 501.  assets  of  the  first  executor,  and  had  wasted  a&much  j 

(a)  1  Wits.  958  (6)  Dy.  174.  b.  175.  a. 

(c)  It  was  asked  by  the  Court  whether  the  roll  had  been  searched :  but  it 
had  not :  and  as  no  ophiion  appeared  to  have  been  given  on  the  new  plea,  it 
was  not  thought  necessary. 

then  , 


821  '    CASES  IN  MICHAELMAS  TERM 

1808.        then  if  the  plea  now  pleaded  be  good,  and  the  plaintifF,  having 
better  proof  of  the  wasting  by  the  first  executor  than  by  the 

against       second,  Were  driven  to  reply  the  wasting  by  the  first,  then  the 

Fydell  defendant  would  cover  his  own  wasting.]  If  the  plaintiff  could 
Executors  '  '^^^  issue  on  both  facts,  there  is  no  reason  why  he  should  not 
*fc«  reply  the  one  which  was  omitted  in  the  plea,  and  still  rely  on 
both.  He  then  referred  to  the  precedent  of  such  a  plea  as  this 
pleaded,  4thly,  in  Lockyer  v.  Coward  and  another,  executors  of 
an  executrix  (a),  which  did  not  pass  without  observation, 
though  this  point  did  not  arise,  but  another  point  upon  the  re- 
plication to  that  plea. 

Williams  Seijt.,  in  reply,  doubted  whether  the  plaintiff  could 

^  charge  a  devastavit  by  the  first  executor  in  his  replication  to  this 

plea  :  but  contended  that  at  any  rate  he  ought  not  to  be  driven 
to  rely  on  it,  as  he  might  not  know  at  the  time  that  the  goods  had 
;  been  wasted.    But  the  defendants  ought  to  plead  such  a  plea  as 

■will  coverall  the  assetsof  the  original  testator,  as  well  thosewhich 
came  to  the  first  executor's  hands,  as  those  come  to  their  own^ 
and  then  as  both  the  facts  make  only  one  defence,  the  replication 
may  well  put  the  whole  in  issue.  As  in  Hancocke  v.  Prowd,  Ad- 
ministrator (6),  where  several  judgments  recovered  were  pleaded 
to  cover  the  whole  assets  j  a  replication  answering  each  particu- 
[  322  ]  lar  judgment,  and  concluding  the  answer  to  each  with  a  paratus 
verificare,  was  held  to  be  rightly  pleaded,  and  not  double. 

Lord  Ellenborough  C.  J.  In  the  absence  of  any  precise 
precedent  of  the  proper  form  of  a  plea  of  plene  administravit  by 
the  executor  of  an  executor,  we  must  be  guided  by  the  rule  of 
reason  and  common  sense.  The  question  is,  whether  this  plea 
give  a  fair  prim^  facie  answer  to  the  declaration  ?  for  where  an 
executor  is  charged  for  a  debtof  his  testator,  itis  incumbentupon 
him  to  give  an  answer  denying  having  any  funds  or  a  sufficiency 
of  funds  to  answer  the  debt,  other>vise  it  shall  be  presumed  that 
he  has  fimds  in  his  hands  applicable  to  the  purpose.  This  is  the 
case  of  executors  of  an  executor;  and  if  the  firstexecutor  received 
assets  and  did  not  duly  apply  them,  he  would  be  liable  de  bonis 
propriis ;  and  if  the  second  executors  received  assets  of  the  first 
testator  or  of  such  second  testator,  and  did  not  duly  apply  them, 
then  they  would  be  personally  liable.  Now  by  this  form  of  plea 
the  defendants  purge  theraselvesof  any  wasting  of  thegoodsof  the 
first  testator  come  to  their  own  hands;  but  as  to  the  administra- 
tion of  the  assets  by  theirown  testator  they  say  nothing.  How  then 

a)  3  WiU.  55.  {h)  1  Saund.  336.  b, 

are 
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are  we  to  collect  whether  the  first  executor  well  upplied  the  assets        1808. 
of  his  testator,  without  any  thing  said  in  that  respect  by  the      ~~~ 
second  executors?  The  plea  being  silent  as  to  this,  if  issue  were       against 
taken  upon  it,  would  it  not  be  sufficient  for  the  defendants  to       Fydell 
prove  that  they  had  well  applied  whatever  assets  had  come  to     Executors  ' 
their  hands  of  the  first  testator^  though  there  might  have  been  &c. 

flmds  sufficient  come  to  the  hands  of  the  first  executor  which 
he  had  misapplied ;  and  though  enough  had  in  fact  come  to  the 
hands  of  the  second  executors  of  the  proper  funds  of  the  first  [  323  ] 
executor  which  would  be  liable  to  make  good  such  wasting  by 
him  ?  Then  the  defendants  have  by  this  plea  only  given  an  an 
swer  to  one  part  of  a  case  which  points  at  two  kinds  of  misap- 
plication of  those  funds  which  were  liable  to  the  plaintiff's 
demand :  it  is  therefore  an  imperfect  answer. 

Grose  J.  declared  himself  of  the  same  opinion. 

Lk  Blanc  J.  This  plea  does  not  cover  the  whole  of  the  de- 
claration. The  plaintiff  has  a  claim  on  Parish,  for  which  the 
defendants  are  liable  if  any  funds  of  Parish  have  come  to  their 
hands  which  have  not  been  duly  administered,  or  if  their  testator 
Betts  received  and  misapplied  any  of  the  funds  of  his  testator 
Parish,  and  the  defendants  have  sufficient  assets  of  Betts  in  their 
hands.  The  plaintiff  is  not  cognizant  of  the  affairs  either  of  the 
first  testator,  Pami^,orof  the  second  testator,  Betts;  but  he  sues 
the  personal  representatives  of  both.  The  defendants  may  dis- 
charge themselves  in  two  ways;  either  by  shewing  that  the  first 
executor  fully  administered  all  the  goods  and  chattels  of  Parish  - 
which  came  to  his  hands,  and  that  the  defendants  since  the  death 
of  the  first  executor  have  duly  administered  all  that  they  have 
received  of  Parish's  assets;  or  they  may  shew  that  they  have 
receivednoassetsofthe  first  executor.  Butasthepleanow  stands 
they  leave  unanswered  every  thing  respecting  the  assets  of  the 
first  testator  which  came  to  the  hands  of  his  executor,  and  merely 
answer  as  to  their  own  application.  And  in  the  absence  of  pre- 
•  cedents  on  which  reliance  can  be  had,  in  respect  to  the  form  of 
such  a  plea,  we  must  look  to  the  reason  of  the  thing;  which  re- 
quires a  full  answer  to  be  given  in  the  first  instance  by  those  who 
must  be  taken  to  be  cognizant  of  the  facts;  for  otherwise  there 
must  be  a  rejoinder  and  replication  upon  matter  which  ought  to  [  324  ] 
have  been  originally  stated  by  the  defendants,  and  that  will  be 
throwing  a  burthen  upon  a  plaintiff  to  reply  a  fact  of  which  he 
cannot  be  supposed  to  be  cognizant  at  the  time. 

Baylky  J.    The  plaintiff  is  entitled  to  recover  his  debt  in 
either  of  two  events :  if  the  defendants  have  reoeived  assets  of  the 

original 
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180&.       original  testator,  and  have  not  properly  applied  them :  or  if  the 
~~l  defendants  have  received  assets  of  thefirst  executor,  and  the  fifst 

agaimi  executor  had  received  assets  of  his  testatot  and  had  not  duly  ap- 
/f  Y'^^K  P^^^*^  them.  The  defendants  havfe  only  answered  as  to  one  of 
Executors  '  those evetits;  buttheplaintiif  maybe  entitled  to  satisfaction  out 
&c.  of  both  funds;  and  therefore  he  is  entitled  to  have  the  issue  so 
framed  that  if  any  thing  be  forthcoming  to  him  out  of  either  fund, 
he  may  be  able  to  avail  himself  of  it.  But  if  we  were  to  hold  the 
present  plea  to  be  good,  it  would  work  injustice ;  for  the  plaintiff 
would  fail,  if  he  could  only  shew  on  the  trial  that  the  first  execu- 
tor had  received  assets,  and  converted  them  to  his  own  use :  and 
if  the  plaintiff  were  driven  to  teply  that  the  first  executor  had 
received  and  misapplied  the  assets  of  his  testator,  and  issue  were 
taken  on  that  fact  only,  it  would  exclude  the  plaintiff  from  re- 
covering assets  of  the  original  testator  which  had  come  to  flie 
defendants  aind  been  misapplied  by  them :  and  the  inconvenience 
in  the  case  which  I  before  put  in  the  course  of  the  argument 
would  ensue  from  this  mode  of  pleading.  But  the  plaintiff  is 
entitled  to  have  the  issue  so  framed  as  ta  include  both  the  events 
en  which  the  defi^irfants'  liability  arises. 

Judgment  for  the  Plahitiff. 


[325  ] 
Saturday,  The  KiNG  asttimt  The  Inhabitants  of  Kusiicjlme. 

Noo.  \9th.  ° 

Nosetdement  J)ANJEL   COTTERELL,   his  wife,,  and   children,    were 

by'se^rvilgun-  removed  by  an  order  of  two  justices  from  Disley  in  Che- 

der  a  contract  shxre  to  Rttshulme  in  Lancastmej  which  order  was  confirmed  by 

of  hiring  tor    ^j^^  Sessions,  on  appeal,upon  these  facts,  which  were  stated  spe- 

with  liberty     cially  for  the  opinion  of  this  Court.    The  pauper,  D.  Cotterell, 

for  the  servant  was  hired  to  John  T&nse*  in  the  township  of  Rushulme,  for  four 
to  leave  for  a  .  ,   , .,  *  '  ,  ^  ,  /  ^.       . 

week  every     years,  witli  liberty  to  leave  a  week  eveiy  year  to  see  his  friends, 

year  to  see  his  g^^j  jj^  served  the  fi)ur  years  accordingly. 

friends;  for  .^       .  ,    ,    „,.,,.  •  /.    ,  i  i^. 

that  is  to  be         Toppmg  and  J.  Willt<imst,  iti  support  of  the  orders.    The 

taken  distri-    hiring  here  wasentire  for  four  years  an  end,  and  not  four  succes- 

butively,  i.  e.      .       ,  .  ,  -  .  i  .1  i 

reserving  a      sive  hinngs  for  so  maily  successive  years;  and  the  only  question 

week  out  of    jg^  whether  the  exceptimi,  if  it  be  such,  will  make  it  a  contract 

eac  year.       ^^^  j^^  ^j^^^  ^  year?  No  argument  can  elucidate  the  case  beyond 

the statemetttof  the  question;  and  acoordinglyasthatis  answered 

in  tbeopkiioi^Qf  the  Courts  the  le^ai  consequence  is  clear :  if  It 

V.  be 
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be  an  exception  in  the  contract,  so  as  to  make  it  at  all  events  a        1806. 
contract  for  less  than  a  year,  no  settlement  can  be  gained':  if  only     Jf~T 
a  dispensation,  it  may.    And  with  respect  to  the  latter,  they  ob-       against 
served,  that  this  was  only  a  liberty  to  go  and  see  friends  for  a    The  tnhal4- 
week  in  every  year.    The  pauper  was  not  at  liberty  to  hire  him-    Rushulme. 
self  to  any  other  person;  as  in  Rex  v.  Bishops'  Hatfield  (a),  to 
let  himself  for  the  harvest  month  j  and  in  Rex  v.  Empington  (h), 
to  hire  himself  during  the  sheep-shearing  season.    [Le  Blanc  5.      [326] 
referred  to  Rex  v.  Over  (c),  where  a  pensioner  of  the  Ea^t  India 
Company  hiring  himself  for  a  year,  with  a  reservation  of  two 
days  in  each  half-year  for  him  to  go  and  receive  his  pension,  was 
held  not  to  gain  a  settlement  by  service  under  such  a  contract.] 

Scarlett,  contra,  shortly  referred  to  Macclesfield  v.  Sutton  (d). 
Rex  V.  Kingswinford  (e),  and  Rex  v.  "North  Nibley  (f),  as  in 
point ;  where  the  stipulation  in  each  contract  was  to  work  only 
certain  hours  in  the  day,  under  which  no  settlement  could  be 
gained:  and  this  was  in  effect  to  serve  only  51  weeks  in  each 
year. 

Lord  Ellenborough  C.  J.  Here  is  a  hiring  for  a  period  of 
four  years,  with  an  exception  of  a  week  in  every  year;  that  is  to 
be  taken  distributively,  a  week  out  of  each  year.  Therefore  the 
master  had  no  dominion  over  the  servant  for  any  one  entire  year, 
but  only  for  one  year  minus  one  week  in  that  year,  and  so  on. 

Orders  quashed. 


Shombeck  against  De  La  Cour.  Monda 

Nov.  21s/. 

THE  defendant  had  leave  to  plead  several  matters ;  as  to  all  ^  j^^^  of  ten- 

the  matters  in  the'declaration,  except  71- 17*-  6d.,  parcel,  der  to  one 

&c.  of  the  third  count,  that  he  did  not  promise ;  and  a  tender  of  count,  ami  a 

1.1                                                                           /.  P'^^  ^'  auen 

that  sum;  which  the  plaintiff  refused  to  accept :  and  for  further  enemy  to  an- 

plea,astoallbut  the  3d  count,  that  the  plaintiff  is  an  alien  enemy.  ^*Y'  J^a^^ 

Whereupon  Holroyd  obtained  a  rule  for  the  defendant  to  *shew  gether. 

cause  why  so  much  of  the  rule  to  plead  double  as  applies  to  the  [  *327  ] 

(a)  Burr.  S.  C.  439.  (i)  lb.  791. 

(c)  1  East,  599.  (d)  Burr.  S.  C.  458. 

I  ie)  4  Term  Rep.  219.      .  (f)  5  Term  Rep.  21. 

two 
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1808. 

Shombeck 

against 

De  La  Cour. 


two  last  pleas  should  not  be  discharged,  and  why  those  two 
pleas  should  not  be  struck  out,  upon  the  ground  of  their  incon- 
sistency. This  was  now  opposed  by  Richardson^  who  observed 
that  there  was  no  occasion  for  the  rule  to  plead  double  as  to 
these  two  pleas,  as  they  went  to  different  counts;  and  therefore 
the  case  must  be  taken  to  be  the  same  as  if  the  defendant  had 
in  the  common  way  pleaded  a  tender  as  to  one  count,  and  a 
plea  of  alien  enemy  as  to  another.  That  the  plea  of  alien  enemy 
had  been  permitted  by  the  practice  of  this  Court,  though  not 
in  C.  B.  (a),  to  be  pleaded  with  other  pleas;  and  that  there  was 
the  less  reason  for  the  objection,  as  alien  enemy  might  be  given 
in  evidence  under  the  general  issue. 

The  Court  however  approved  of  the  practice  of  C.  B.  Lord 
Ellenborough  C.  J.  observed  on  the  manifest  repugnancy  of  these 
pleas :  the  plea  of  tender  admitting  that  the  plaintiff  had  a  locus 
standi  in  court  as  to  part  of  the  Remand;  and  the  plea  of  alien 
enemy  denying  that  he  had  any  right  to  stand  in  a  British  couit 
of  justice,  or  to  recover  any  thing. 

Rule  absolute. 


[  328  ] 

Hloiidni/, 
XuD.  2Ut. 

After  a  writ 
Miccl  out,  and 
coiiiiiion  bail 
filed,  against  a 
delendant  by 
the  name  of 
J.,  it  is  irre- 
gular to  de- 
clare against 
him  by  the 
name  of  JR., 
sued  ty  the 
name  of  J. ; 
and  the  defen- 
dant may  set 
aside  the  pro- 
ceedings be- 
toie  plea. 


Delanoy  against  Cannon. 


A  WRIT  was  sued  out  against  the  defendant  by  the  name  of 
John,  and  common  bail  filed  against  him  by  the  same 
name  :  and  then  the  plaintiff  declared  against  him  by  the  name 
of  Robert  (his  real  name)  sued  by  the  name  o/John;  on  which 
Espinasse  obtained  a  rule  nisi  to  set  aside  the  proceedings  for 
irregularity;  against  which  Richardson  now  shewed  cause,  and 
cited  Oakley  v.  Giles  (6).  But  The  Court  observed  that  the  ap- 
plication to  set  aside  the  proceedings  for  irregularity  was  not 
made  till  after  judgment,  and  when  the  defendant  might  have 
before  pleaded  in  abatement;  but  here  it  is  before  plea.  He 
then  referred  to  Summers  v.  JVason  in  C.  B.  (c) ;  where  a  similar 
objection  was  over-ruled  in  the  case  of  bailable  process.  To 
which  it  was  answered  that  the  cases  of  Green  v.  Robinson  (dj, 


(a)  In  Thyatt  v.  Young,  1  Ihs.  S,- Pull.  72,  the  Court  of  C.  B.  refused  to 
allow  non  assumpsit  and  alien  enemy  to  be  pleaded  together. 

(b)  3  East,  167.  (c)  1  Bos.  ^  Pull.  105. 
(d)  H.  23  G.  3.  vide  1  Tidd's  Prac,  3G6. 

v^    -  and 
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and  others  to  the  same  effect  (a),  had  not  been  there  mentioned;  1808. 

which  cases  shewed  the  proceedings  here  to  be  irregular.  And  "^ 

^                          1         ,  DiLAMOT 

the  Court  made  the  against 

Rule  absolute.  Canncn. 

(a)  Vide  Doe  v.  Butcher,  3  Term  Uep.  611.  and  Cx)rhett  v.  Bales,  ib.  660. 


[  329  ] 
Bainbridge  and  Another  asainst  Neilson.  Tuetday, 

°  Nov.  22d. 

THIS  was  an  action  upon  a  policy  of  assurance  upon  the  A  shipinsured 
ship  Mary,  valued  atGOOOi.  at  and  from  Liverpool  to  any  ^oLiveT^l"' 
port  or  ports  in  Jamaica,  during  her  stay  there,  and  from  thence  was  captured 
to  her  port  of  discharge  in  Great  Britain,  &c. :  and  also  upon  JJlJ^r  voyage, 
another  policy  of  insurance  upon  the  freight  of  the  same  ship  and  recap- 
from  Jamaica  to  her  port  of  discharge  in  Great  Britain,  valued  ^"  /"^  the 
at  4000L     At  the  trial  at  Guildhall  a  verdict  was  found  for  the  assured  hav- 

plaintiffs  for  1391.  5s.  4d.,  subject  to  the  opinion  of  this  Court  pg  received 

,      ^  ^         J  r  intelligence  of 

on  the  following  case : —  the  capture. 

The  defendant  subscribed  both  the  policies  for  200L  each,  but  not  of  the 
The  plaintiffs  at  the  time  of  effecting  the  insurance,  and  also  at  gave  notice  of 
the  time  of  the  capture  after  mentioned,  were  interested  in  the  abandonment: 
ship  and  freight.    The  ship  sailed  in  due  time  from  Jamaica  receivin<^  in- 
with  a  cargo  and  freight  bound  to  Liverpool;  and  on  the  2 1st  of  telligenceof 
September  180/  was  captured  on  her  voyage  home  by  an  enemy ;  and'that^thT' 
and  on  the  25th  was  recaptured.  On  the  30th  of  September  the  ship  was  safe 
plaintiffs  received  intelligence  at  Liverpool  of  the  capture,  but  g^onof^e^^e'- 
not  of  the  recapture  ;  and  on  the  day  following  communicated  captors  in  a 
the  same  to  the  underwriters,  and  gave  notice  of  abandonment.  E^f  ^j^^^'T^' 

any  further 
knowledge  of  her  state  and  condition,  he  persisted  in  his  notice  of  abandonment:  but  the  ship 
was  afterwards  restored  to  his  possession  without  damage,  and  arrived  at  Liverpool,  and  earn- 
ed her  freight;  the  salvage  and  charges  of  the  recapture  amounting  only  to  15/.  4s.  8d.  per 
cent. :  held  that  he  was  not  entitled  to  abandon ;  it  appearing  in  the  result  that  at  the  time 
when  the  notice  of  abandonment  was  given,  it  was  in  fact  only  a  partial  and  not  a  total  loss, 
as  the  assured  supposed;  and  there  being  no  subsequent  circumstances,  such  as  the  loss  of 
voyage,  high  salvage,  &c.  to  continue  it  a  total  loss.  And  quaere  whether  in  any  case,  if  that, 
which  in  its  inception  was  a  temporary  total  loss,  turn  out  by  subsequent  events  to  be  only  a. 
partial  loss,  before  any  action  brought,  the  assured  be  entitled  to  insist  on  his  notice  to  aban- 
don given  during  the  existence  of  such  temporary  total  loss? 

The  like  point  was  ruled  on  the  freight  policy,  on  which  there  was  a  partial  loss  of  13/.  1  Is.  5^/, 
per  cent. 

But  at  any  rate  if  the  underwriters  accept  the  oflcr  of  abandonment,  made  upon  such  tem- 
porary total  loss,  both  parties  are  bound  by  it. 

On 


3091  •     CASES  IN  MICHAELMAS  TERM 

1808.  On  the  2d  of  October  the  intelligence  of  the  capture  was  con- 
firmed;  and  on  the  6th  of  October,  being  five  days  after  the 
against  notice  of  abandonment^  *the  plaintiffs  received  the  first  intelli- 
Nkilson.  gence  of  the  recapture  of  the  vessel,  and  that  she  then  lay  at 
[  *330  ]  Lock  Swilley  in  Ireland^  in  safety,  in  the  possession  of  the  recap- 
tors.  This  intelligence  was  immediately  communicated  to  the 
underwriters,  with  notice  that  the  plaintiffs  nevertheless  perse- 
vered in  their  abandonment,  but  ofiered  to  do  their  best  for  the 
benefit  of  those  who  should  be  ultimately  concerned  and  inte- 
rested in  the  vessel,  without  prejudice.  Under  such  offer,  and 
by  agreement  with  the  underwriters,  without  prejudice  to  either 
party,  the  plaintiffs  compromised  with  the  recaptors ;  and  the 
vessel  has  been  restored,  and  has  arrived  at  Liverpool,  being  her 
port  of  discharge,  according  to  the  terms  of  the  policy,  where 
she  is  now  in  safety.  And  the  owners  have  also,  without  preju- 
dice, received  the  freight  of  the  goods  on  boai'd  her,  and  the  pro- 
portion of  salvage  and  expenses  on  such  goods.  The  plaintiffs 
obtained  possession  of  the  vessel  at  Loch  Swilley  under  the  said 
agreement  after  notice  of  abandonment,  but  before  the  action 
was  brought;  and  the  vessel  did  not  arrive  at  Uverpool  until 
after  the  commencement  of  the  action.  The  ship  was  never 
taken  into  an  enemy's  port,  nor  did  she  sustain  any  damage 
whilst  in  possession  of  the  enemy.  The  amount  of  the  salvage 
damages  and  charges  upon  the  ship  is  15Z.  4s.  8d.,  and  upon  the 
freight  13Z.  1 1  s.  5d.  per  cent,  on  the  sum  insured.  The  defen- 
dant paid  to  the  plaintiffs  before  the  commencement  of  this  action 
57L  I2s.  2d.,  being  the  amount  of  his  proportion  of  an  average 
loss  upon  the  two  policies ;  which  sums  the  plaintiffs  accepted, 
without  prejudice  to  their  claim  to  recover  a  total  loss  under 
their  abandonment.  The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiffs  were  entitled  to  recover  for  a  total 
[  331  ]  loss?  If  they  were  then  the  verdict  was  to  stand:  if  not,  the 
verdict  was  to  be  entered  for  the  defendant. 

Scarlett,  for  the  plaintiffs,  contended  that  they  had  a  right  to 
abandon  at  the  time  when  they  gave  notice  of  abandonment,  and 
to  abide  by  such  notice,  notwithstanding  the  subsequent  recap- 
ture and  safety  of  the  vessel.  What  passed  after  the  notice  of 
the  recapture  cannot  make  any  difference;  but  the  question  must 
be  considered  the  same  as  if  brought  to  issue  immediately  after 
the  6th  o(  October,  and  while  the  ship  was  in  the  possession  of  the 
recaptors.  This  is  different  from  all  the  former  cases  of  capture 
and  recapture  and  abandonment,  because  the  abandonment  was 
made  while  both  parties  were  under  a  conviction  that  the  vessel 

was 
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was  totally  lost  to  beassured  by  thecapture;  though  beforeaction      [  1808. 
brought  she  was  known  to  have  been  recaptured  and  hi  safety. 
In  Goss  V.  Withers  (a)  the  ship,  which  was  bound  from  New-        aminst 
foundland  to  Portugal  or  Spain,  was  captured,  and  after  remain-      Nbilson. 
ing  eight  days  in  the  hands  of  the  enemy,  was  recaptured  and 
brought  into  Milford  Haven:  on  which  the  assured  gave  imme- 
diate notice  of  abandonment:  and  the  Court  decided,  that  as  be- 
tween the  assured  and  the  insurers  of  the  ship,  the  capture  was  a 
total  loss,  upon  which  the  assured  might  abandon.    Lord  Matis- 

^eZd  indeed  also  rehed  on  the  subsequent  circumstances;  but  con- 
sidered the  recapture  in  the  nature  only  of  a  salvage ;  the  ship 
having  been  carried  out  of  the  course  of  her  voyage;  and  the  dis- 
ability to  pursue  the  voyage  still  continuing  at  the  time  the  aban-  -  ^^ 
donmcnt  was  made.  So  here,  after  the  recapture,  the  ship  was 
carried  into  Lock  Swilly  in  Ireland,  which  was  out  of  the  course  [  332  ] 
of  her  voyage ;  and  when  the  plaintiff  received  advice  of  it,  the 
ship  was  out  of  his  possession;  and  how  soon  she  could  be  put 
into  her  former  course  could  not  be  known;  nor  could  the  plain- 
tiff tell  whether  it  were  for  his  interest  to  prosecute  the  voyage  or 

.  not,  when  he  determined  to  abide  by  his  original  notice  of  aban- 

.  donment.  The  only  other  case  which  bears  on  the  question  is 
Hamilton  v.  Mendez  (b).  The  insurance  was  on  a  valued  policy 

i  on  a  ship  from  Virginia  to  Loudon  ;  and  the  ship  was  captured  in 
the  course  of  her  voyage  on  the  6th  of  May,  and  was  recaptured 
on  the  23d  in  her  way  into  a  French  port,  and  brought  into  Ply- 
mouth on  the  6th  of  June.  As  soon  as  the  plaintiff,  who  lived  at 

.  Hull  was  informed  of  these  events,  he  wrote  to  his  agent  in  Lon- 
don on  the  23d  of  June  to  give  notice  of  abandonment  to  the  un- 
derwriters ;  which  notice  was  communicated  on  the  26th,  when 
the  underwriters  refused  to  take  to  the  ship,  but  offered  to  pay 
the  salvage  and  other  charges  of  the  recapture.  The  ship  was 
afterwards,  on  the  23d  of  August,  brought  by  the  owners  of  the 

,  cargo  and  the  recap  tors  to  London,  where  she  delivered  her  cargo 
to  the  freighters,  who  paid  the  freight  without  prejudice.  And 
the  jury  found  that  she  received  no  damage  from  the  capture; 
and  the  whole  simountof  the  salvage  was  only  10/.  per  cent.  That 
was  ultimately  held  to  be  an  average,  and  not  a  total  loss.  It  is 
observable  however  that  there  wasan  interval  of  1/  daysbetweeu 

.  the  arrival  of  the  ship  at  Plymouth  on  the  6th,  and  the  notice  of 
abandonment  sent  by  the  plaintiff  on  the  23d  of  June;  and  it 
cannot  be  supposed  that  intelligence  of  the  event' was  travelling 

(a)  2  Burr.  083  (6)  i  Burr.  11 98. 

all 
Vol.  X.  Q 
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1808.       all  that  time  from  Plymouth  to  Hull :  and  if  before  such  notice 

•     the  plaintiff  had  Ascertained  that  no  material  loss  had  been  sus- 

aeainst       tained,  but  that  the  ship  might  proceed  on  her  voyage  to  her  des- 
Neilson.     tined  port  at  salvage  of  only  \0l.  per  cent.,  it  was  too  late  for  him 
to  give  notice  of  abandonment  as  for  a  total  loss.  Lord  Mansfield, 
it  must  be  admitted,  in  giving  tlie  judgment  of  the  Court  lays 
down  some  general  positions  which  seem  to  trench  upon  the 
'  plaintiff's  claim  in  this  case;  but  he  could  not  have  meant  them 
to  apply  to  a  Case  like  the  present;  for  towards  the  conclusion  of 
the  judgment  he  excepts  this  vei'y  case ;  saying,  **  we  give  no 
opinion  how  it  would  be  in  case  the  ship  or  goods  be  restored  in 
safety  between  the  offer  to  abandon  and  the  action  brought"  &c. 
He  had  just  before  said,  "To  obviate  too  large  an  inference  being 
drawn  from  this  determination,  I  desii^e  it  maybe  understood  that 
the  point  here  determined  is,  that  the  plaintiff  upon  a  policy  can 
1  only  recover  an  inderimity,  according  to  the  nature  of  this  case 

at  the  time  of  the  action  brought,  or,  at  most,  at  the  time  of  his 
offer  to  abandon."     If  the  latter  be  adopted  as  the  rule,  then  as 
the  offer  was  madeupon  the  first  iritfelligence  of  the  capture,  and 
'  while  both  parties  continued  in  ighbrstnce  of  the  re-capture,  the 

plaintiff's  right  to  abandon  ciannot  be  disputed,  [Lord  Ellen- 
borough  C.J.  When  Lord  JMtansfiM  in  the  same  sentence  says, 
that  "  the  plaintiff  upon  a  policy  can  only  recover  an  indemnity 
according  to  the  nature  of  his  case,"  is  that  to  be  understood  of 
the  supposed  nature  of  his  ca^e,  or  Of  the  real  nature  of  it?]  It 
inust  mean  the  nature  of  the  case  as  it  bona  fide  appears  to  the 
,   ,  parties  at  the  time.    The  plaintiff's  claim  is  grounded  on  two 

propositions ;  1st,  That  the  offer  to  abandon  having  been  rightly  • 
L  334  ]  made  at  the  time,  a  right  of  action  became  vested  in  the  assured, 
which  could  not  be  defbiited  by  subsequent  events.  2dly,  That 
when  the  ship  was  recaptiired  and  carried  into  Lock  Swilley, [it 
was  still  the  subject  of  abandonment.  As  to  the  first,  it  cannot 
be  denied;  because  after  intelligence  of  the  capture  received  and 
the  offer  made  to  abandon,  the  plaintiff  might  instanter  have 
brought  an  action  against  the  underwriters  to  recover  a  total  loss; 
and  their  refusal  t6  pay  cannot  now  vary  his  claim  as  it  then 
stood.  And  if  a  case  for  abandonment  exist  at  the  time,  and  the 
party  do  abandon,  no  subsequent  event  can  do  away  the  effect  of 
it,  but  the  question  is  concluded.  This  is  in  every  day's  ex- 
perience. [Lord  Ellenhorough  G.  J.  The  question  is  whether  the 
right  to  abandon  did  exist  at  the  time  it  was  made :  the  supposed 
right  of  abandonment  existed :  but  it  remains  to  be  shewn  that  the 
supposed  is  the  same  as  the  real  right  to  abandon.]  If  the  par- 
ties 
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ties  act.bonk  fide  on  the  notice  they  have  of  the  fact,  that  is  suffi-       1808. 

cient  for  the  purpose  of.  insurance.    In  the  case  of  a  distant      

yoyage^^and  intelligence  received  of  a  cap  ture,if  the  assured  could      '  „„ain^.  ^ 
not  abandon  immediately,  but  must  wait  for  final  intelligence  of     Neilson. 
,  the  ship  being  carried  in  to  theeneray's  port,  much  inconvenience 
may  ensue,  for  want  of  such  active  endeavours  to  recapture  and 
make  the  best  of  the  loss  as  would  otherwise  be  made.  Suppose        -  i  :.L>> 
.after  notice  of  a  loss  and  an  offer  to  abandon,  which  the  under-         '    >■ ' " 
writers  agree  to  accept,  it  afterwards  turnsout  that  there  has  been 
,po  loss ;  as  in  some  of  the  late  cases  of^the  Russian  embargo^  yet 
,  the  parties  are  bound.     [Lord  'Ellenhorough,  C.  J.  There,  both 
parties  agree  to  act  \JPOn  the  supposed  case,  whatever  the  event 
"may  turn  out  to  be.]     3aly,  l"lie  ship  was  still  the  subject  of  ' 

,  abandonment  wh^n  recaptpred  and  carried  into  Ij)ck  Swilley  in 
^  Ireland.    In  these  cases  tiiQ  knowledge  of  the  assured  as  to  the 
.  true  state  and  condition  of, the  ^hip  is  a  material  circumstance.  In      [  335  ] 
^  Hamilton  \.  Mendez  it  miist  be  taken  from  the  length  of  time  in- 
tervening, being  17  days  between  the  arrival  of  the  ship  at  Ply- 
,»noM</i  and  the  sending  notice  of  jibaijdonmentfrom  Hull,  that  the 
assured  had  full  knowledge  of  every  thing.  But  here  the  plain- 
,  tiff  could  not  have  had  time  to  acquire  information  whether  or 
pot  it  were  his  interest  to  abandon,  as  he  renewed  his  notice  im- 
Ii^ediately  upon  receiving  intelligence  of  the  ship's  arrival  at  Lock 
.  Swilley.    Suppose  after  a  recapture  the  ship  is  taken  into  a  dis- 
,,  tant  port  out  of  the  course  of  her  voyage;  if  the  assured  be  to  wait 
for  full  intelligence  of  all  the  facts  before  he  gives  notice  to  aban- 
don, the  underwriters  may  object  that  the  notice  comes  too  late, 
when  the  event  would  be  probably  known.  It  is  sufficient  how- 
ever if  in  fact  the  assured  at  the  time  of  the  notice  given  be  igno- 
rant of  the  circumstances  from  whence  he  can  tell  whether  or  not 
„it  is  his  interest  to  abandon.  From  the  mere  knowledge  of  the 
fact  of  the  ship  being  in  safety  in  the  possession  of  the  recaptors 
at  Lock  SvoiUey  in  Ireland^  which  was  out  of  the  course  of  her 
ypy»ge,he  cQnid  not  tell  what  damage  she  had  received,  liow 
many  of  her  crew  remained,  or  how  soon  she  might  be  able  to 
prosecute  hei^  voyage  to  its  termination.    The  case  of  Goss  v. 
fVithers  bears,  strongly  in  point.    There  the  owner  had  heard 
that  his  ship  was  recaptured  and  carried  into  Milford  Haven, 
/but  In  what  state  and  condition  he  could  not  tell,  and  therefore 
Jie  made  his  election  to  abandon;  which  it  was  held  that  he  had 
'a  right  to  do.     [Lord  Ellenhorough  C.  J .    Do  you  contend  that 
the  intelligence  of  the  recapture,  and  that  the  ship  was  in  safety 
in  a  port  in  Ireland,  gave  the  plaintiff  a  new  right  to  abandon?] 

•      Q2 
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1808.  That  is  not  necessary  in  this  case,  where  there  was  previous  no- 
tice to  abandon  *  given  immediately  after  intelligence  of  the 
'^^nsT"  capture.  But,  taking  the  whole  sum  of  the  intelligence 
Neilson.  together,  it  amounts  to  notice  of  capture  and  recapture,  and 
[  o3o  J  |.|j„j.  ^YiQ  ship  was  then  in  the  possession  of  the  recaptors,  in  the 
port  of  another  countiy,  out  of  the  course  of  her  voyage,  and 
with  the  prospect  of  continuing  in  ignorance  of  the  actual  state 
of  things  for  three  weeks,  and  with  a  probability  of  the  ship 
continuing  there  for  some  time  longer. 

Holroyd  contra.  All  the  circumstances  of  the  case  are  mate- 
rial to  be  considered ;  and  the  plaintiff  cannot  convert  that 
.  which  in  its  nature  and  in  fact  is  only  a  partial^  into  a  total  loss, 
by  offering  to  abandon.  The  action  is  brought  upon  two  poli- 
cies, both  valued  j  one  on  the  ship,  the  other  on  the  freight : 
upon  the  latter  it  is  admitted  that  there  has  been  no  loss  at  all  by 
^  the  capture  j  and  the  loss  in  fact  upon  the  ship  is  only  lol.  4s.  8d. 
per  cent.  Where  the  assured  and  the  underwriters  do  not  agree 
upon  the  abandonment,  the  right  of  either  party  can  only  depend 
upon  the  actual  state  of  things  at  the  time  when  the  notice  is 
given ;  and  when  the  notice  was  given  the  loss  had  ceased  to  be 
total,  and  was  in  fact  only  a  partial  loss;  though  this  was  not 
known  till  afterwards.  Nor  does  it  follow  that  because  intelli- 
gence was  received  of  a  capture,  an  action  would  have  lain  im- 
mediately against  the  underwriters  upon  notice  to  abandon ;  for 
it  would  be  incumbent  on  the  assured  to  make  out  the  fact  of  a 
total  loss,  which  could  not  be  known  with  certainty  till  a  rea- 
sonable time  had  elapsed  to  learn  the  final  issue ;  and  the  mate- 
rial fact  to  be  proved  is  that  there  was  a  total  loss  at  the  time  of 
the  offer  to  abandon.  The  intelligence  might  have  come  away 
[  337  ]  immediately  after  the  ship  struck  to  the  enemy,  and  when  other 
vessels  were  insight,  so  as  to  render  the  final  issue  very  uncer- 
tain. And  even  after  an  actual  capture  and  possession  by  the 
enemy,  there  is  the  chance  of  a  recapture  within  a  reasonable 
time,  of  which  the  underwriter  is  entitled  to  avail  himself  any 
time  at  least  before  the  action  brought.  If  it  were  otherwise,  a 
door  would  be  opened  to  fraud,  in  the  case  of  valued  policies, 
which  are  generally  valued  highly,  and  hold  out  a  strong  temp- 
'  tation  to  the  assured  not  to  make  those  exertions  to  avoid  or  re- 
deem a  total  loss  which  would,  under  other  circumstances,  be 
made.  In  Hamilton  v.  Mendez  (a),  Lord  Mansfield  enumerates 
the  circumstances  which  continue  the  total  loss  notwithstanding 


1u^  2  Burr.  1209. 

a  recap- 
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a  recapture :  "  If  the  voyage  be  absolutely  lost,  or  not  worth  pur-        1 808. 

"  suing :  if  the  salvage  be  very  high :  if  further  expence  be  ne- 

"  cessary :  if  the  insurer  will  not  engage  in  all  events  to  bear  that       aeainst 
"  expence,  though  it  should  exceed  the  value,  or  fail  of  success,"      Neilson. 
&c.     He  also  refers  to  the  instances  in  Le  Guidon  of  a  total  loss 
where  the  assured  may  abandon :  "  if  the  damage  exceed  half      "  ' 

"  the  value  of  the  thing;  or  if  the  voyage  be  lost,  or  so  disturbed 
"  that  the  pursuit  of  it  is  not  worth  the  freight."  Now  none  of 
those  circumstances  exist  in  the  present  case :  the  voyage  was  not 
lost,  though  the  ship  was  carried  by  the  recaptors  into  a  port  a 
little  out  of  her  course,  where  she  was  known  to  be  in  safety;' 
and  in  fact  she  did  afterwards  perform  her  voyage,  and  earned' 
all  her  freight,  and  the  salvage  is  very  low.  Lord  Mansfield 
further  says,  that  "  the  action  must  be  founded  on  the  nature' 
"  of  the  plaintiff's  damnification,  as  it  really  is  at  the  time  of 
"  the  action  brought;  for  that  it  is  repugnant,  upon  a  contract  [  338  ] 
"  of  indemnity,  to  recover  as  for  a  total  loss,  when  the  final" 
"  event  has  decided  that  the  damnification  in  truth  is  ari  average 
"  or  perhaps  no  loss  at  all."  The  plaintiff  might  not  know 
that  the  loss  was  only  partial  when  he  offered  to  abandon;  but 
the  master  on  board  knew  the  fact :  and  where  the  master  is  a 
part  OM'^ner,  as  it  frequently  happens,  a  different  rule  must  be 
laid  down :  for  the  ignorance  of  his  partner,  or  of  his  agent  on 
shore,  who  procures  the  assurance  to  be  made,  certainly  cannot 
entitle  him  to  abandon  upon  a  supposed  fact,  the  contrary  of 
which  was  known  to  him  at  the  time  the  offer  to  abandon  was 
made ;  which  shews  how  dangerous  and  difficult  a  rule  it  would 
be  to  proceed  upon  the  supposition  of  any  of  the  parties,  and 
not  upon  the  fact.  It  may  be  admitted  that  if  both  parties 
agree  to  treat  the  case  as  a  total  loss,  and  the  underwriter  pay 
his  money,  it  will  bind  both ;  as  in  Da  Costa  v.  Firth  (a) .    And  ' 

there  is  a  mutual  consideration  to  sustain  such  an  agreement 
though  it  should  turn  out  to  have  been  made  upon  false  intel- 
ligence ;  for  the  assured  ceases  to  labour  for  the  ship,  and  the 
underwriter  takes  that  labour  upon  himself,  upon  the  chance 
of  matters  turning  out  more  favourably  for  him.  The  case  of 
Goss  V.  Withers  (6)  is  very  distinguishable  from  this ;  for  the 
ship  there  was  so  much  disabled  by  a  storm  previous  to  her 
capture  as  to  be  incapable  of  proceeding  on  her  destined  voyage 
without  going  into  port  to  refit:  and  part  of  the  cargo  having 
been  thrown  overboard  during  the  storm,  and  the  rest  spoiled 
while  she  lay  in  Milford  Haven,  and  before  she  could  be  refitted, 

(a)  4  Burr.  1960.  ,.       (6)  2  Burr.  683. 

the 
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1808.        the  voyage  was  entirely  lost  at  the  time  of  the  offer  to  abandon. 
——^        Lord  Man^eld  says  that  the  loss  continued  *  total  as  to  the  de- 
^l^rahi^^^    struction  of  the  voyage;  and  the  recovery  of  any  thing  could 
Neilson.      only  be  had  upon  payment  of  more  than  half  the  value.    With 
[  *339  ]     respect  to  the  policy  on  freight,  the  whole  of  which  had  been 
earned,  he  referred  to  McCarthy  v.  Abel  (a)  as  in  point  to  shew 
that  nothing  could  be  recovered :  the  whole  freight  having  been 
earned,  and  consequently  no  loss  within  the  policy.    That  case 
was  stronger  than  this,  because  the  offer  to  abandon  was  made 
during  the  continuance  of  the  Russian  embargo,  which  was  after- 
wards taken  off;  and  being  a  chartered  ship,  the  freight  could 
not  be  due  to  the  underwriters  to  whom  the  ship  was  abandoned 
and  assigned,  because  it  grew  upon  a  contract  which  was  person- 
al, and  the  new  ship  owners  were  not  obliged  to  bring  home  the 
cargo.    But  as  the  loss  was  not  total  at  the  time  of  the  action 
brought,  and  the  underwriters  had  not  done  any  thing  to  fix  it  on 
themselves,  the  plaintiff  M'Carthy  could  not  recover.     At  any 
rate  the  present  plaintiff  cannot  be  entitled  beyond  the  amount 
of  the  partial  loss  paid  to  him  before  the  action  brought. 

Scarlettf  in  reply,  maintained  that  the  action  would  have  Iain 
against  the  defendant  to  recover  a  total  loss  at  the  time  of  the 
original  abandonment ;  for  on  the  proof  of  the  first  intelligence,  it 
would  be  taken  that  the  capture  continued;  and  it  would  lie  on 
the  underwriter  to  prove  the  recapture,  and  that  the  ship  was 
restored  to  the  owner,  and  was  again  prosecuting  the  voyage  in- 
sured. Thecase  of  a  captain,  part  owner,  might  make  a  distinc- 
tion; but  that  is  not  the  present  case;  and  here  there  is  no  fraud 
imputable  to  the  plaintiff.  In  McCarthy  v.  Jbel  the  Court  went 
r  340  1  on  the  ground  that  the  loss,  if  any  to  the  plaintiff,  (for  in  fact 
there  was  no  loss  of  the  thin^  insured,  which  was  freight,)  arose 
from  his  own  act,  and  not  from  any  peril  insured  against.  If 
there  had  been  no  abandonment,  or  if  the  same  underwriters  had 
insured  both  ship  and  freight,  no  question  could  have  arisen. 
But  here  there  has  in  fact  been  a  loss,  and  that  by  a  peril  insured 
against;  and  the  only  question  is,  whether  it  shall  be  deemed  a 
total  or  only  a  partial  loss ;  there  having  at  one  time  been  a 
total  loss,  and  the  offer  to  abandon  having  been  made  bon^ 
fide  while  the  plaintiff  had  reason  to  believe  that  the  loss  con- 
tinued total. 

Lord  Ellenborough  C.  J.    This  is  a  case,  which,  though 
new  in  species,  is  by  no  means  new  in  principle.    And  though 

(a)  5  East.  338, 

Lord 
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Lord  Mansfield  said,  in  Hamilton  v.  M^dez,  that  he  would  not        180^* 
give  an  opinion  how  the  case  would  be  if  the  ship  were  restored    g^^^J^^^^^^ 
in  safety  between  the  offer  to  abandon  and  the  action  brought,       against 
yet  there  can  be  no  doubt  froin  the  whole  of  his  reasoning  oa     Neilsok. 
that  case  what  his  decision  would  hav;e,  been  under  these  circum- 
stances.   The  facts  here  are  that  tjie  sjjip  was  captured  on  the. 
21st  of  September,  and  recaptured  on  the  25th;  after  which,, 
the  plaintiff  having  received  intelligence  on  the  30th  of  the  cap- 
ture, but  not  of  the  recapture,  gave  notice  of  abandonment  on 
the  31st;  which  he  persevered  in  after  the  6th  of  October,  when 
news  of  the  recaptufe  arrived,  and  that  the  ship  was  safe  in  a 
port  of  Ireland;  but  which  notice  the  underwriters  did  not  ac-     ■ 
cept.  And  now  it  appears  that  instead  of  a  total  loss,  there  has 
been  a  small  partial  loss  of  13i.  and  a  fraction,  for  salvage  and. 
charges  on  the  policy  on  freight,  and  15L  and  a  fraction  on  the 
ship  policy,  and  that  no  damage  whatever  was  sustained  by  the 
ship  while  in  the  possession  of  the  enemy.   And  the  question  is,      I  341  j 
whether  that  which  in  the  result  turcs  out  to  be  only  a  partial 
loss  to  a  trifling  extent  shall,  because  of  the  notice  of  abandon- 
ment given  when  a  total  loss  appeared  to  exist,  be  now  recovered 
as  a  total  loss  ?  To  give  effect  to  such  an  attempt  would  greviously 
enlarge  the  responsibility  of  underwriters :  it  would  be  to  make  - 
them  answerable,  not  for  the  actual  loss  sustained  by  the  assured 
whom  they  have  undertaken  to  indemnifyagainst  the  risks  stated 
in  the  policy,  but  for  a  supposed  total  loss,  which  had  in  fact 
ceased  to  exist.     It  has  bfeen  said  in  argument,  that  the  offer  to 
abandon  having  been  rightly  made  at  the  time,  a  right  of  action 
vested  in  the  assured,  which  could  not  be  defeated  by  the  subse- 
quent events.    But  that  proposition  is  not  only  not  true  in  the 
whole,  but  it  is  not  true  in  its  parts.    The  effect  of  an  offer  to 
abandon  is  truly  this,  that  if  the  offer  appear  to  have  been  pro- 
perly made  upon  certain  supposed  facts,  which  turn  out  to  be  . 
true,  the  assured  has  put  himself  in  a  condition  to  insist  upon  his 
abandonment :  but  it  is  not  enough  that  it  was  properly  made, 
upon  facts  which  were  supposed  to  exist  at  the  time,  if  it  turn 
out  that  no  such  facts  existed,  or  that  other  circumstances  had 
occurred  which  did  not  justify  such  abandonment.    It  may  be 
said  to  be  properly  made  upon  notice  received,  and  bonk  fide 
credited,  by  an  assured,of  his  ship  having  been  wrecketl,  whether 
such  intelligence;  were  true  or  not,  emd  though  the  letter  convey- 
ing it  turned  out  to  be  a  forgery  j  and  yet  clearly  no  right  of  action 
would  vest  in  him  founded  upon  an  abandonment  made  upon 
false  intelligence,  and  without  any  thing  in  fact  to  warrant  the 

giving 
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1808.        giving  of  such  notice.  What  is  an  abandonment  more  than  this, 

,,       '  that  the  assm'ed  havincf  had  notice  of  circumstances,  which,  if 

Bainbridge    ,  .  1     ,  .  ,         ,  ,  ,  1        . 

liguimt       true,  entitle  hmi  to  *treat  the  adventure  as  a  total  loss,  he,  in 

Neilson.  contemplation  of  those  circumstances,  casts  a  desperate  risk  on 
[  *342  ]  the  undenvriter,  who  is  to  save  himself  as  well  as  he  can.  But 
does  not  all  this  presume  the  existence  of  those  facts  on  which 
the  right  accnies  to  him  to  call  upon  the  underwriter  for  an 
indemnity;  and  if  they  be  all  imaginary,  or  founded  in  miscon- 
ception, or  if  at  the  time  it  had  ceased  to  be  a  total  loss,  and  there 
be  no  damage  to  the  assured,  or  at  least  if  the  only  damnification 
arise  out  of  the  very  act,  (the  recapture,)  vvhich  saves  the  thing 
insured  from  sustaining  a  total  loss;  the  whole  foimdation  of 
the  abandonment  fails.  It  is  then  said  that  if  the  right  of  aban- 
donment once  vested  and  be  exercised  in  time,  it  cannot  be  di- 
vested by  subsequent  intelligence  of  other  circumstances  or 
different  events.  But  the  case  of  M'Carthy  v.  Abel  shews  the 
contrary;  for  there,  though  the  notice  of  abandonment  were  well 
made  at  the  time,  it  was  not  only  divested  by  subsequent  circum- 
stances, but  by  circumstances  vvhich  happened  after  the  notice 
of  abandonment  had  been  given.  Next  it  is  contended  that  by 
the  recaptors  taking  the  ship  into  a  port  in  Ireland  the  right  of 
abandonment  was  revived,  or  a  new  right  creat(^d ;  for  I  do  not 
exactly  understand  whether  this  be  insisted  on  as  an  entire  and 
distinct  cause  of  abandonment,  or  as  connected  with  the  antece- 
dent capture  and  recapture.  Now  if  it  grew  out  of  the  recap- 
ture, let  us  hear  what  Lord  Mansfield  said  upon  that  subject  in 
Hamilton  v.  Mendez.  It  does  not,  he  says,  cease  to  be  a  totJil  loss 
because  of  the  recapture, "  if  the  voyage  is  absolutely  lost,  or  not 
worth  pursuing;"  [here  the  voyage  was  not  lost,  and  was  worth 
pursuing,  and  was  pursued  with  effect:]  "  If  the  salvage  is  very 
high:"  [here  it  is  very  trifling:]  "  if  further  expence  is  neces- 
[  343  ]  *  sai7;  if  the  insurer  will  not  engage  in  all  events  to  bear  that 
expence,"  &c.  But  here  the  further  expences  were  little  or 
nothing  beyond  the  salvage,  and  all  the  loss  has  been  actually 
paid  into  the  plaintiff's  hands.  If  after  the  recapture  the  ship 
had  been  carried  into  a  port  abroad,  and  a  sale  had  become  in- 
evitable, because  nobody  would  secure  to  the  recaptors  their 
l-8th,  it  might  have  been  deemed  to  be  a  total  loss;  but  that  is 
not  the  present  case.  What  was  said  by  Lord  Mansfield,  however, 
is  sufficient  to  shew  that  in  the  case  of  a  capture  and  recapture, 
it  does  necessarily  follow  that  the  assured  is  entitled  to  abandon 
as  for  a  total  loss;  but  it  depends  upon  circumstances;  and  none 
of  the  circumstances  enumerated  by  him  exist  in  the  present  case. 

I  can- 
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I  cannot  however  consider,  as  at  present  advised,  that  the  right        1808. 

of  abandonment  relates  only  to  the  actual  state  of  things  at  the    ^ 

^   .        ^  ,        -,  1         -wr--  1        Bainbridge 

time  of  the  offer  to  abandon  made.     If  it  were  necessary  to  the        against 

decision  of  this  case,  I  should  wish  to  have  that  point  well  con-  Neilson. 
sidered.  I  am  not  disposed  to  enlarge  the  grounds  of  abandon- 
ment against  underwriters,  a  privilege  which,  every  body  knows, 
has  been  much  abused.  In  almost  eveiy  case  of  a  valued  policy 
it  is  the  interest  of  the  assured  to  abandon ;  and  therefore  it 
behoves  the  Court  to  watch  every  such  case,  and  in  no  instance 
to  enlarge  that  which  in  the  nature  of  the  thing  is  only  a  partial, 
into  a  total,  loss.  It  might  as  well  have  been  said  in  McCarthy 
v.  Abel,  that  having  been  once  a  total  loss,  it  must  continue  so; 
but  the  Court  held  otherwise;  and  that  case  is  not  distinguish- 
able in  this  respect  from  the  present,  except  that  there  eventually 
was  no  loss  there  of  the  subject-matter  of  the  insurance,  and 
here  there  is  only  a  partial  loss:  but  I  can  see  no  difference 
whether  that  which  for  a  time  was  a  total  loss  ceased  altogether 
by  subsequent  events  to  be  any  loss  at  all,  or  whether  it  be  re-  [  344  J 
duced  by  subsequent  events  to  so  small  a  loss  as  there  is  in  the 
present  case.  We  must  look,  as  we  lately  said  in  Godsall  v. 
Boldero  (a),  to  the  real  nature  of  the  contract  in  a  policy  of  in- 
surance, which  is  nothing  more  than  a  contract  of  indemnity; 
and  therefore,  though  there  was  a  total  loss  there,  as  it  might  be 
called  with  respect  to  the  subject-matter  of  the  risk  insured;  yet 
that  having  afterwards  intervened  between  the  supposed  dam- 
nification of  the  plaintiffs  by  the  death  of  Mr.  Pitt,  and  the  action 
brought,  which  adeemed  the  loss,  it  was  held  that  they  could  not 
recover.  So  here,  as  that  which  was  supposed  to  be  a  total  loss 
at  the  time  of  the  notice  of  abandonment  first  given  had  ceased, 
and  as  only  a  small  loss  has  been  incurred  in  the  salvage;  that 
is  the  real  amount  of  the  damnification  which  the  plaintiff  is  en- 
titled to  receive  under  this  contract  of  indemnity,  and  that  has 
already  been  paid  by  the  underwriters. 

Grose  J.  This  is  a  case  upon  which  it  is  said  that  Lord  Mans- 
field in  Hamilton  v.  Mendez  professed  to  give  no  opinion ;  but  it 
it  is  very  clear  what  his  opinion  would  have  been  upon  the  prin- 
ciples laid  down  by  him  in  the  same  case :  and  if  there  be  no 
express  decision  on  the  point,  we  must  resort  to  principle  in 
deciding  it.  And  one  of  the  best  principles  upon  this  subject  is 
that  no  artificial  reasoning  shall  turn  that  into  a  total  loss,  which 
in  fact  is  only  a  partial  loss.     A  policy  of  insurance  is  only  a 

(a)  9  East,  81. 

promise 
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1808.        promise  by  the  underwriter  to  indemnify  the  assured  against 

BAiNBRinoE    ^^^^  '^y  certain  risks:  and  if  so,  how  can  the  plaintiff  claim  a 

against       total  loss,  when  in  fact  the  vessel  insured  has  *performed  her 

Neilson.      voyage,  and  he  has  only  sustained  an  actual  loss  of  15Z.  4*.  Sd. 

[  *345  J  per  cent,  on  the  ship,  and  \Sl.  1 1*.  bd.  per  cent,  on  the  freight 
insured.  The  case  states  that  which  is  very  material,  that  the 
plaintiff  had  possession  of  the  ship  again  after  the  recapture, 
and  before  the  action  brought ;  that  she  sustained  no  damage  from 
the  capture,  while  she  continued  in  the  possession  of  the  enemy; 
and  that  she  has  been  restored  and  has  arrived  at  her  port  of 
discharge;  and  that  the  freight  has  been  received  by  the  own- 
ers. What  pretence  then  is  there  for  saying  that  this  is  a  total 
loss,  where  no  damage  has  been  done  to  the  ship,  and  only  a 
trifling  expense  incurred  for  the  salvage  and  charges  of  the  re- 
capture ?  We  must  look  here  to  the  time  of  the  action  brought 
to  see  whether  there  has  been  a  total  loss  of  the  subject-matter 
to  the  plaintiff,  as  he  alleges;  and  it  is  clear  that  at  the  time 
there  was  not  a  total  but  only  a  small  partial  loss. 

Lb  Blanc  J.  I  agree  in  opinion  that  there  must  be  judg- 
ment for  the  defendant  upon  this  case,  which  though  new  in 
circumstances  is  not  so  new  in  principle.  The  main  stress  of 
the  plaintiff's  argument  has  been,  that  at  the  time  of  the  notice 
of  abandonment  he  had  a  right  to  abandon.  But  there  is  the  fal- 
lacy of  it.  It  does  not  follow  that  he  had  a  right  to  abandon  be- 
cause he  had  a  right  to  give  notice  of  abandonment  upon  the 
faith  of  the  intelligence  first  received.  At  the  time  of  the  cap- 
ture he  had  a  right  to  give  such  notice;  but  at  the  time  when 
the  notice  was  actually  given,  the  ship  had  been  recaptured  and 
was  carried  into  Lock  Swilley  in  Ireland,  a  port  of  the  united 
kingdom,  in  the  course  of  her  voyage  liome :  and  there  is  no  evi- 
dence of  any  damage  sustained  either  by  plunder  of  or  by  mis- 

[  346  ]  chief  done  to  the  ship,  cargo,  or  crew,  which  could  make  it  a 
total  loss.  It  is  impossible  then  to  say  that  the  want  of  knowledge 
by  the  assured  of  the  true  state  of  things  shall  vary  the  fact,  and 
make  t6at  a  total  loss  which  is  only  a  partial  loss.  None  of  the 
decided  cases  of  total  loss  come  up  to  the  present;  and  not  even 
the  cases  put  by  Lord  Mansfield  in  Hamilton  v.  Mendez.  The 
plaintiff  knew  of  some  of  the  circumstances,  but  did  not  know 
them  all.  The  mere  circumstances  of  capture  and  recapture  will 
uot  make  it  a  total  loss.  It  may  often  happen  that  intelligence  is 
received  which  will  justify  the  giving  notice  of  an  abandonment; 
but  if  circumstances  so  turn  out,  that  there  is  no  total  loss,  it  does 
not  follow  that  the  assiu'ed  would  be  entitled  to  insist  on  his  no- 
tice 
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tic^.    Iti  M^CaHhy  y.  Mel  the  assured  was  justified  in  giving       1808. 

notice  of  abandonment,  but  circumstances  happened  aftenvards 

%Vhich  shewed  that  th^re  Wafe  no  loss  of  thesubject-niarter.  So      ^l^ainst 
here,  circumstances  have  turned  out  to  shew  that  only  a  partial,      Neilson. 
and  not  a  total  loss,  has  been  sustained ;  though  the  notice  of 
abandonment  were  properly  given  at  the  time  upon  the  intelli- 
gence then  received.    This  case  falls  in  very  much  with  an  ex- 
pression used  by  the  Chief  Justise  in  delivering  the  judgment  of 
the  Court  of  C.  P.  in  a  late  case  of  Thellusson  v»  Shedden  {a)y 
where  he  says,"  it  is  true  that  a  capture  simply  proved  establishes 
a  total  loss;  but  when  the  plaintiff  in  the  same  breath  proves  a 
recapture,  there  is  an  end  of  the  capture  and  total  loss,  and  the 
plaintiff  is  entitled  to  a  partial  loss  only.  So  here,  though  a  cap- 
ture were  proved,  yet  it  also  appearing  that  there  was  a  recap- 
ture; unless  it  be  also  shewn  that,  notwithstanding  the  recap-      [  34/  } 
ture,  it  still  continued  a  total  loss,  it  is  only  a  partial  loss. 

Baylby  J.  The  case  has  been  so  fully  discussed  that  J  can 
add  nothing  to  make  it  more  clear.  A  policy  of  insurance  is  only 
a  contract  of  indemnity,  and  any  thing  which  tends  to  shew  that 
an  assured  can  recover  beyond  his  indemnity  is  against  the  very 
principle  of  the  contract :  and  here  it  would  plainly  lead  to  fraud 
if  the  plaintiff  who  has  in  fact  only  sustained  a  partial  loss  to  a 
small  extent,  could  recover  beyond  what  would  indemnify  that 
loss.  But  it  is  said,  that  upon  receiving  intelligence  he  had  a 
right  to  abandon  immediately.  I  agree  that  it  was  prudent  in 
him  to  give  such  notice  at  the  time,  and  if  things  had  stood  in 
the  same  situation  he  would  have  been  entitled  to  abandon :  but 
I  consider  that  notice  as  including  this  implied  condition,  that 
things  continued  to  exist  as  the  plaintiff  supposed  they  did  exist 
at  the  time  when  he  gave  the  notice;  and  if  any  thing  happened 
afterwards  to  make  that  a  partial,  which  at  one  time  was  a  total, 
loss,  the  ignorance  of  that  fact  by  the  assured  would  not  make  it 
a  total  loss.  The  case  of  McCarthy  v.  Ahel  shews  that  subsequent 
facts  will  vary  the  right  of  the  party  to  abandon  as  for  a  totat 
loss,  when  ultimately  no  loss  is  incurred  within  the  policy.  Sup- 
pose a  capture,  and  the  captors  afterwards  give  up  the  ship,, 
and  she  pursues  her  voyage  as  before,  and  the  assured  receiving 
intelligence  of  the  capture,  but  not  of  the  release,  give  notice  to 
alDandon;  yet  if  the  voyage  be  afterwards  performed,  would  that 
entitle  the  assured  to  make  it  a  total  loss,  when  he  had  sustained 
no  actual  loss  at  all,  though  the  voyage  might  have  been  a  little 

(a)  2  New.  Uep.  230. 

delayed 
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delayed?  Yet  that  would  shew  that  circumstances  happening 
after  a  *total  loss  once  existing  may  take  away  the  right  to  aban- 
don. TJien  if  the'fact  be  that  at  the  time  of  the  notice  to  abandon 
given,  it  was  not  a  total,  but  only  a  partial  loss,  the  giving  such 
notice  could  not  entitle  him  to  abandon  as  for  a  total  loss.  By 
deciding  that  in  all  these  cases  the  right  of  the  party  to  abandon 
shall  depend  upon  the  actual  circumstances  of  the  case,  and  not 
upon  those  which  are  merely  supposed  to  exist  at  the  time,  no  in- 
justice will  be  done,  and  it  will  make  the  policy  that  which  it 
ought  to  be,  and  really  is,  a  contract  of  indemnity. 

Postea  to  the  Defendant. 


Monday, 
Nov.  2\st. 


French,  Clerk,  against  Trask. 


Prohibition 
p  ranted  on  af- 
fidavitthatthe 
defendant  (to 
a  libel  for 
tithes  in  kind 
in  the  spiritual 
co\ixt)answered 
on  oath  or 
pleaded  a  mo- 
dus; without 
its  appearing 
tliatthemodus 
was  regularly 
pleadedbelow, 
so  as  to  be  put 
in  issue  there. 
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rilHE  plaintiff  rector  of  Odcombe  in  Somersetshire,  libelled 
-■-  the  defendant,  a  parishioner,  in  the  consistorial  archdea- 
conal  court  of  Wells  for  tithe  in  kind :  and  Dampier  on  a  former 
day  moved  for  a  prohibition  upon  an  affidavit  that  the  defendant 
had  "answered  on  oath  or  pleaded  in  the  said  court  to  the  said 
libel"  a  modus  of  40*.  payable  at  Easter  for  the  farm  of  which 
he  was  possessed,  in  lieu  of  tithes  and  ecclesiastical  dues  in  re- 
spect of  the  same,  Avhich  he  had  duly  tendered  to  the  rector, 
wiio  refused  to  accept  it. 

Barrow  now  shewed  cause,  and  objected  that  the  defendant 
had  Only  put  in  an  answer  of  a  modus  in  the  court  below,  but 
had  not  regularly  pleaded  it ;  and  that  there  was  a  distinction  re- 
cognized in  the  practiceof  the  ecclesiastical  courts  between  those 
two  stages  ofproceeding ;  consequently  this  application  came  too 
soon;  for  before  plea  there  could  be  no  issue,  and  it  could  not  be 
told  till  then  thattheecclesiasticalcourtwasproceedingto  try  the 
modus.  And  he  cited  Stotie  v.  Harwood  (a),  and  Brougjiton  v. 
Hustler  (6),  as  in  point.  And  to  a  question  by  the  Court,  whe- 
ther 

(a)  Rep.  temp.  Hardw.  357. 

(6)  Tr.  1  Geo.l.  1.  Br.  3.  GwillinCs  Tithe  Cases,  951.  "Suit  in  the  spiritual 
court  for  tithes  of  loppings  of  trees.  The  defendant  by  his  answer  in  that  court 
had  alleged  that  the  trees  were  above  20  years  growth,  and  therefore  not  tithe- 
able;  after  which  he  moved  in  JB.  R  for  a  prohibition,  suggesting  tlie  matter 
contained  in  his  answer  in  the  spiritual  court,  with  an  affidavit  of  the  truth  of 
it.     The  Court  denied  a  prohibition ;  for  the  party  should  have  pleaded  this 

matter 
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ther  the  suggestion  were  not  verified  here  by  affidavit ;  he  an- 
swered that  it  was  not.  (But  Dampier  said,  that  the  time  was 
not  out  for  verifying  it.)  He  also  referred  to  a  case  of  Stainbank 
y.Bradshaw  (a)  in  last  faster  term;  which  at  first  was  supposed 
to  have  been  like  the  present;  and  that  the  Court  had  refused  a 
prohibition  because  the  modus  had  not  been  put  in  issue  by 
pleading  it  below.  But  Le  Blanc  J.  observed  that  that  was  after 
sentence:  and  Bayley  J.  said  that  it  could  not  be  permitted  to  a 
party  to  take  the  chance  of  a  trial  below,  and  when  that  was 
decided  against  him  to  come  to  this  Court  and  object  to  such 
trial  (b).    And  finally 

Lord  Ellenborough  C.  J.  said  (and  the  rest  of  the  Court 
agreed)  that  there  must  be  a  prohibition  in  this  case ;  for  it  ap- 
peared that  there  was  nothing  to  try  in  the  court  below  but  the 
modus  insisted  upon  in  the  defendant's  answer. 

Rule  absolute  for  a  Prohibition 
as  to  the  Trial  of  the  Modus. 

matter  in  the  spiritual  court,  and  have  produced  an  affidavit  that  the  Court  had 
refused  to  receive  such  plea."  And  2  Ld.  Ray,  885.  Far.  137.  and  2  Inst.  643. 
were  cited. 

(a)  It  was  stated  in  that  case,  by  the  party  moving  for  the  prohibition,  that 
there  were  two  questions  raised  bythe  proceedings  before  the  ecclesiastical  court, 
which  that  court  had  no  jurisdiction  to  try ;  1st,  Whether  a  certain  part  of  the 
land  in  respect  of  which  tithe  of  hay  aad  agistment  tithe  were  claimed  was 
within  the  parish ;  and,  2dly,  Whether  certain  other  land  were  lay  land,  >.  e. 
hard  dry  land,  in  opposition  to  natural  meadow  or  moist  land,  and  whether  it 
were  covered  by  a  modus.  But  there  was  great  doubt  upon  shewing  cause 
whether,  upon  the  face  of  the  proceedings  brought  before  the  Court  by  the  sug- 
gestion, and  upon  the  face  of  the  sentence,  these  facts  had  been  in  issue  below: 
and  finally  Lord  EllenboroughC.  3.  said — This  is  an  application  a/lfer  sentence. 
But  it  does  not  appear  from  the  sentence,  nor  from  the  suggestion,  that  the 
Court  below  have  proceeded  to  try  the  question  of  the  boundary  of  the  parish. 
And  as  to  the  question  whether  the  land  were  natural  meadow  or  not,  the  party 
applying  for  a  prohibition  should  have  come  before  sentence :  for  if  he  will  lie 
by  and  suffer  the  fact  to  be  tried  below,  it  is  too  late  to  come  after  sentence. 

(6)  Vide  Offley  v.  Whitehall,  Bunb.  17. 
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Tuesday, 

Nov.  22d.  HoosoN  and  Mary  his  Wife  ag^wst  Sh abpe  and 

Another. 


ki^thrSSrf  nP^^  piaintiffs  declai-ed  in  covenant,  th^t  one  W.  Wells,  be- 
Level  cannot  "^  ing seised, in  fee  pf,t|ie  demised  tenements  at  Ujywell  in  Nor- 
object  to  an  folk,  on  the  8th  of  September  1798,  by  indenture  pf  that,  ^ate, 
fjuidlor/for  a  demised  the  same  to  the  defendants  for  11  years,  undev  certain 
breachofcove-  covenants  tQ  keep  the  preifliscs  in  repair,  &c.  That  ITen*  after- 
repairing**  that  ^^^''^^  on  the  12th  of  ^Mgzi^t  ISQl  deyised  the  reversion  of  the 
theleasewas  premises  to  theipiaintiff  )Jlfa^i/4nsfee,  apdjdifidj  &c. :  and  then 
stet  15  Car  2  ^h^S^d  a^brcach  for  npn-rrppair,  &c.  To  which  the  defendants 
c.  17.  for  want  pleaded,,  amongst  other  naatters,  that  the  land  intended  to  be  de- 
ofbeingreeis-  migedbyvirtueof  the  said  indenture, *before  the  making  thereof 
act,  enacting  vras  parcel  of  the  95,000  acres  mentioned  in  the  stat.  15  Car;  2. 
«T*  "°&r  <^'  17-  for  draining  the  Bedford  Level  and  incorporating  the  ad- 
"  should  be  of  venturers  by  the  name,  of  the  governor,  bailiffs,  and  commonalty 
«f°'^^*  ^vf^  of  the  company  of  conservators  of  the  Great  Level  of  the  fens,  and 
"time  it  giving  them  a  common. seal.     By  s.  8.  of  ^hich  it  was  enacted 

*<  should  be  ^^  that  all  conveyances  by  indenture  of  the  said  95,000  acres,  or  any 
notavoiding  partthereof,  entered  with  the  registrar  (one  of  the  officers  named 
it  as  between  in  the  corporation)  in  a  book  to  be  kept  for  that  purpose,  should 
themselve*  ^^  ^^  equal  force  to  cpnvey  the  freehold  and  inheritance  of  the 
but  only  post-  same  as  if  by  indenture  inrolled  within  six  months  of  record  at 
orhv^with^re-  Westminster }  and  it  was  further  enacted  that  no  lease,  grant,  or 
specttosubse-  conveyance,  &c.  of  the  same  (except  leases  for  7  years  or  under, 
quent  mcum-  jj^  possession)  should  be  of  force  but  from  the  time  it  should  be 
gistering  their  entered  with  the  s^jd  registrar  as  aforesaid^  &c.  And.t;hen  the 
^T^*^{%  defendants  averred  :tha.t.  the  said  indenture  hath  at  no  tjjme  what  - 
*■  -'     ever  hitherto  been  entered  with  the  registrar  for. the  time  being, 

appointed  by  the  corporation,  in  manner  and  form  as  required  by 
the  said  act ;  by  reason  of  which  the  indenture  is  of  no  force. 
To  which  there  was  a  general  demurrer. 

Best,  in  support  of  the  demurrer,  contended  that  the  lease, 
though  invalid  till  registered,  as  against  third  persons  claiming 
adversely,  was  yet  binding  between  the  parties  themselves,  not- 
withstanding the  words  of  the  act,  that  "no  lease,  &c.  (except 
*  leases  for  7  years  or  under  in  possession)  should  be  of  force  but 
from  the  time  it  should  be  entered  with  the  said  registrar:"  for 

that 
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that  only  means  of  no  force  as  against  third  persons.  [The  CouH 
then  said  they  would  hear  what  couM  be  urged  against  that 
construction ;  for  the  general  object  of  this  and  *other  acts  of  the 
like  kind  was  to  give  notice  to  tbird  persons,  and  thereby  pre- 
vent frauds.] 

Burrell  contra  relied  on  the  positive  words  of  the  act,  that  no 
lease  (such  as  that  in  question)  should  be  of  force  but  from  the 
time  of  registering  it:  and  referred  to  Doe  v.  Barber  (a),  where 
it  was  held  that  the  lessee  of  a  rectory  house,  the  lease  of  which 
had  become  void  under  the  stat.  13  Eliz.  c.  20.  by  the  non-resi- 
dence of  the  rector,  could  not  recover  in  ejectment  even  against 
a  stranger  who  had  entered  without  title :  the  words  of  that  sta- 
tute being  "that  no  lease  shall  endure  any  longer  than  while  the 
lessor  shall  be  ordinarily  resident,  &c.j  but  that  every  such  lease, 
&c.  immediately  upon  such  absence  shall  cease  and  be  void." 

Lord  Ellenborough  C.  J.  That  was  an  action  against  a 
stranger  to  the  title  of  the  lessor,  and  therefore  the  defendant  was 
not  estopped  from  disputing  it:  but  in  Cook  v.  Loxley  (6), 
which  was  an  action  for  use  and  occupation  by  a  rector  against 
his  tenant  of  the  glebe  lands,  the  defence  attempted  to  be  set  up 
was  that  the  rector  had  been  simoniacally  presented,  which 
would  have  avoided  his  title  to  the  rectory :  but  the  Court  agreed 
that  it  was  a  universal  rule,  that  a  tenant  should  not  be  permitted 
to  set  up  any  objection  to  the  title  of  his  landlord  under  whom 
he  held:  that  this  was  not  a  mere  technical  rule,  but  one  founded 
in  public  convenience  and  policy.  Here  the  lessee  has  had  all  the 
benefit  which  he  could  derive  under  the  lease;  and  now  he  sets 
up  an  objection  to  it,  that  it  is  not  registered;  which  he  shall  not 
be  permitted  to  do.  The  act  no  doubt  meant  for  the  protection 
of  titles  that  leases  and  conveyances  within  this  district  should 
be  registered,  that  every  person  interested  in  the  inquiry  might 
know  in  whom  the  title  to  any  such  land  was :  and  therefore  as 
against  persons  who  have  been  deceived  by  the  omission  to  regis- 
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(a)  2  Term  Rep.  749. 

(b)  5  Term  Rep.  4.  and  vide  Blake  v.  Foster,  8  Term  Rep:  ■  487.  and  vide 
Graham  v.  Peat,  1  East.  244.  where  one  in  possession  of  glebe  under  a  lease 
void  by  the  stat.  13  Eliz.  c.  20.,  by  reason  of  the  rector's  non-residence,  may 
yet  maintain  trespass  upon  hispossesson  against  a  wrong-doer.  But  in  Frog- 
morton  v.  Scott.  2  East,  467,  it  was  held  that  a  rector,  whose  own  lease  was 
avoided  by  his  non-residence,  mightrecover  in  ejectment  againsthis  own  lessee. 
The  lease,  however,  was  there  held  to  be  void  on  another  ground,  as  having 
been  made  to  a  spiritual  person  against  the  provision  of  the  stat.  21  if,  8.  c.  13. 
«3. 

ter 
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ter,  or  even  as  against  those  who,  without  being  deceived,  knew 
that  the  act  had  not  been  compUedwith,  and  relied  on  it,  the  legal 
objection  might  prevail  at  law:  but  not  as  between  the  parties 
themselves  to  the  lease,  between  whom  the  act  was  not  meant 
to  operate. 

Gros£  J.  assented. 

Lb  Bjlanc  J.  The  defendant  has  enjoyed  the  land  under  the 
lease  almost  to  the  end  of  the  term,  and  now  objects  that  it  is  of 
no  validity,  because  it  is  not  registered :  but  the  object  of  that 
clause  in  the  act  on  which  he  relies  was  to  take  away  the  i)riority 
of  the  party  whose  title  was  not  registered,  -with  respect  to  sub- 
sequent claimants  whose  titles  were  registered:  but  it  never  was 
intended  to  operate  between  the  parties  themselves,  so  as  to  enable 
a  lessee  who  has  enjoyed  under  it  to  dispute  the  lea^e. 

Bavley  J.  The  object  of  this  registi-y  act  is  like  that  of  all 
others,  to  protect  the  title  of  third  persons;  but  not  to  enable  the 
parties  themselves  to  set  it  up  against  their  own  acts.  Here  too 
the  defendant  has  enjoyed  under  the  lease  during  the  time  in 
which  the  breaches  of  covenant  were  committed,  and  therefore, 
even  if  the  lease  were  void,  I  should  have  been  much  disposed  to 
have  considered  that  he  was  liable  on  his  covenant,  as  an  inde- 
pendent covenant:  but  it  is  not  necessary  to  decide  that  point, 
as  the  case  is  clear  on  the  other  ground. 

Judgment  for  the  Plaint! fl'. 


Saturday, 
Nov.  23d. 


The  King  against  The  Inhabitants  of  Aberystwith. 


One  who  went  J^ICE  WILLIAMS  was  rated  as  a  householder  to  the  poor's 

wXhis  femi-         ^^*^  of  the  parish  of  Aberystwith ;  and  not  paying  the  same, 

ly  for  nearly  a  nor  shewing  any  cause  why  he  should  not,  to  the  magistrates  bc- 

vear,  but  left    fgj.^  -whom  he  was  summoned,  they  issued  a  warrant  of  distress 

hisassistant  to  .  ,  '        ■' 

carry  on  his      agauist  him  to  levy  41.  Is.,  the  amount  of  the  several  rates  within 

business  in  his  jjig  year:  against  which  warrant  of  distress  he  appealed  to  the 

shop  m  one       o-i  i.-nii 

room  of  the     sessions,  on  the  ground  prmcipally,  that  he  was  not  an  nihabi- 

house,  which    tant  and  occupier  of  such  messuage,  lands,  and  tenements  as 
pose  was  part>  would  make  him  rateable.    The  Sessions  admitted  the  appeal, 

ed  off  by  laths  and  ordered  the  warrant  of  distress  to  be  quashed,  subject  to 

from  toe  rest 

and  left  the  '  *^^  opinion  of  this  Court  on  the  following  facts. 

key  of  the 

house-door  with  a  friend,  and  had  the  garden  cultivated  for  his  own  benefit  as  usual,  is  liable 

to  be  rated  to  the  relief  of  the  poor  as  occupier  of  the  whole  house. 

The 
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tants of 
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WITH. 


The  appellant  was  rated  to  the  relief  of  the  poor  of  the  town  1808. 
o(  Aberystwith,  in  the  county  of  Cardigan  in  eight  several  rates, 
from  August  llth  1806  to ^w^wi  *  14th  1807,  amounting  in  the 
whole  to  41.  Is.;  to  levy  which  two  magistrates,  upon  summons, 
granted  a  warrant  of  distress  against  his  goods,  dated  2d  of  Octo- 
ber 1807;  and  the  distress  being  made,  the  appellant  appealed 
against  it ;  and  the  Sessions  annulled  the  warrant  of  distress  and  [  *355  ] 
the  several  rates;  although  two  of  them,  the  7th  and  8th,  were 
made  after  the  time  of  the  return  of  the  appellant  and  his  family 
to  his  house,  under  the  following  circumstances.  The  appellant 
has  kept  a  house  in  Jberystwith  many  years;  and  having  been 
surgeon  of  the  Cardigan  militia,  was  occasionally  absent  from 
home,  and  sometimes  his  family ;  leaving  one  J.  Francis^  his  as- 
sistant, in  apart  of  the  house.  In  July  1806,  the  appellant  being 
previously  absent,  his  wife  and  daughter  left  the  house,  having 
previously  had  the  same  parted  off  from  the  shop  by  laths  nailed 
in  the  passage ;  so  that  Francis  had  only  the  use  of  the  shop. 
The  family  did  not  return  till  May  1807;  and  during  their  ab- 
sence a  Mrs.  Hughesy  a  person  with  whom  the  key  of  the  house 
was  left,  had  the  garden  dug  up  by  the  same  person  (a  tenant 
of  the  appellant's)  who  always  dug  it,  and  who  charged  the  ap- 
pellant for  his  work,  and  looked  to  no  other  person  to  pay  him  for 
it.  Mrs.  Hughes  always  permitted  two  persons,  Mrs.  Southern 
and  Mi-s.  Longcroft,  one  of  whom  was  a  particular  friend  of  the 
appellant's,  with  their  servants  to  reside  in  the  house  six  weeks 
or  two  months  during  the  time  the  appellant's  family  were  ab- 
sent: and  the  appellant's  furniture  continued  in  its  usual  situation 
in  all  the  rooms  of  the  house,  ready  for  the  reception  of  the  family, 
during  the  whole  time.  Coals  were  delivered  into  the  house. 
And  all  parts  of  the  house  (save  the  shop)  conmiunicated  with  the 
garden,  through  which  the  above-mentioned  persons  and  others 
entered  the  house.  The  question  for  the  opinion  of  the  Court 
was,  Whether  the  occupation  of  a  part  of  the  house  by  Francis 
during  the  whole  time;  the  occasional  occupation  of  other  parts  r  355  j 
by  Mrs.  Southern  and  Mrs.  Longcroft;  the  garden  being  cultivated 
as  usual ;  and  the  appellant's  furniture  remaining  in  its  situation 
in  the  several  parts  of  the  house  ready  for  the  reception  of  the 
family  during  the  whole  time;  was  an  occupancy  by  the  appel- 
lant? If  the  Court  thought  this  was  not  an  occupancy  sufficient 
to  charge  the  appellant  with  the  whole  of  the  rates;  then,  whe- 
ther the  Sessions  ought  not  to  have  made  an  order,  confirming 
the  two  last  rates  made  nfter  the  return  of  the  appellant  and'ius 

Vol.  X.  R  family. 
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&mily,  and  not  have  allowed  the  appeal  and  annulled  the  war- 
rant of  distress  generally. 

Peake  and  IV.  E.  Taunton^  in  support  of  the  order  of  Sessions, 
first  referred  to  the  stat.  17  Geo.  2.  c.  38.  s.  7.,  which  gives  the 
appeal  against  a  warrant  of  distress  for  a  poor's  rate  -,  and  which, 
they  observed,  was  the  most  beneficistl  mode  for  all  parties  of 
disputing  the  legality  of  the  distress :  for  if  the  party  rated  be 
no  occupier,  he  cannot  suppose  th^  his  name  will  be  on  the  rate, 
and  therefore  cannot  be  prepared  to  appeal  against  that:  but  the 
justices  who  grant  the  warrant,  and  the  ofl&cerwho  distrains  upon 
him,  would  be  liable  in  trespass  for  an  excess  of  jurisdiction  (a). 
.  Next  they  argued  that  the  appellant  was  not  the  occupier  of  the 
premises  for  which  he  was  rated:  but  that  though  he  were  oc- 
cupier of  part,  yet  if  he  did  not  occupy  the  whole,  the  warrant  of 
distress  b.eing  for  an  aggregate  sum,  for  part  at  least  of  which  he 
was  not  liable,  would  be  illegal,  according  to  Milward  v.  Coffin  (a). 
[Le  Blanc  J.  The  case  does  not  state  what  he  is  rated  for,  whe- 
ther for  the  house  and  land,  or  for  the  land  without  the  house ; 
and  therefore  if  he  be  rateable  at  all,  we  cannot  enter  into  the 
question  of  the  quantum.]  The  Court  must  take  it  upon  this 
case  that  he  was  rated  for  the  whole;  for  the  Sessions  state  the 
question  to  be  whether  the  occupation  of  different  parts  of  the 
house  by  the  different  persons  who  were  suffered  to  have  a  tem- 
porary use  of  it,  were  an  occupation  of  it  by  the  appellant,  so  as 
to  charge  him  with  the  whole  of  the  rates.  Now  neither  the  ap- 
pellant himself  nor  any  of  his  servants  or  family  had  any  actual 
occupation  of  the  house,  nor  even  the  key  of  it;  nor  had  the 
person  with  whom  the  key  was  left  any  authority  to  permit  others 
to  dwell  there :  and  the  occupation  of  Fi-ancis,  who  was  let  into 
possession  of  a  part  by  the  appellant,  was  confined  to  the  shop, 
ivhich  was  partitioned  off  from  the  rest  of  the  house. 

Lord  Ellenborqugh  G.  J.  The  appellant  must  be  taken 
to  have  been  the  occupier  of  his  house  during  the  whole  period. 
He  left  his  home,  for  a  time;  but  he  left  part  of  his  house  in  the 
occupation  of  his  assistant,  who  carried  on  his  business  in  his 
absence ;  and  the  key  of  the  house  was  left  with  a  friend,  and  the 
garden  continued  to  be  cultivated  for  his  own  benefit  as  usual;  to 
say  nothing  of  thetoccupation  of  his  friends  in  his  absence.  There 

(a)  Milward  v.  Coffin,  ?  Bloc.  Rep.  1331.  That  was  in  replevin.  But 
where  the  niagistrates  have  jurisdiction,  the  party  rated  must  appeal,  and  can- 
not quesdon  the  propriety  of  the  rate  in  an  action  of  trespass,  Hutchins  v. 
Ckatnlxrtf  t  Burr.  580.  and  Dunmt  v.  Boys,  6  Term  Rep.  580, 

is 
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is  no  instance  where  a  man  has  been  permitted  to  carve  out  the  1808. 
occupation  of  his  house  in  the  manner  now  attempted;  locking 
up  one  room  and  then  another,  but  using  as  much  of  the  house 
as  he  found  convenient.  This  would  make  a  new  system  of  oc- 
cupation by  subdivisions.  This  is  something  like  the  case  of 
Mr.  Egerton  (a),  some  years  *ago.  As  to  the  other  point,  upon 
the  right  of  appeal  against  the  warrant  of  distress,  (on  which  the  [  *358  ] 
respondents'  counsel  had  expressd  a  wish  to  have  the  judgment 
of  the  Court,)  we  give  no  opinion  upon  it,  and  therefore  cannot 
prejudice  the  question  whenever  it  may  be  necessary  to  de- 
cide it. 

Per  Curiam,  Order  of  Sessions  quashed, 

and  Rate  confirmed. 


(«)  Rerr.  Si.  Maty  the  Leu,  Durham,  4  Term  Rep.  47f . 


Brook  and  Others,  Assignees,  against  Trist. 

jf^T'^L  TON  opposed  a  rule  on  the  plaintiff  to  accept  common 
bail,  and  to  deliver  up  the  bail  bond  to  be  cancelled  be- 
cause of  the  insufficiency  of  the  affidavit  to  hold  bail.  The  af- 
fidavit was  made  by  the  bankrupt,  that  the  defendant  was 
indebted  to  the  plaintiffs,  his  assignees,  in  60^  135.  lOd.  *^  for 
interest-money  under  and  by  virtue  of  an  agreement  under  the 
band  of  the  defendant."  And  he  cited  Jenkins  v.  Laio  (h), 
where  the  affidavit  to  hold  to  bail  stated  the  defendant  to  be  in- 
debted "  ioY  damages  awarded,  and  for  costs  and  expenses  taxed 
»nd  allowed;"  vj^hich  was  held  sufficient,  without  describing 
the  award  more  particularly.    But 

Lord  Ellenborocjgh  C.J.  said  this  was  too  general,  without 
describing  more  particularly  the  agreement.  It  Blight  as  well 
be  stated  that  the  defendant  was  indebted  so  much  for  damages 
for  the  breach  of  an  agreement.  And  the  Court  would  have 
made  the  rule  absolute  : 

But  Waltmith^ti  objected  that  the  application  was  out  of  time : 
and  Espinasse,  contra,  not  being  able  to  account  for  the  delay, 
the  rule  was  discharged  on.  that  ground. 


Thundffy, 
Nov.  2-ith. 

An  affidavit  to 
hold  to  bail, 
stating  that 
the  defendant 
was  indebted 
to  the  plain- 
tiifs  so  much 
for  interest- 
money,  under 
and  by  virtue 
of  an  agree- 
7nentf  is  not 
suj£cieat. 


[369  ] 
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Nov.zitli.  BowDELL  (igainst  Parsons. 

Where  a  re-  f  j|^HE  first  count  of  the  declaration  stated,  that  whereas  on 
defendant  to  ^^^  ^^^^  ^^'^^  ^^V  1808,  at  Ware  in  the  county  of  Hertford, 

do  do  an  act  is  in  consideration  that  the  plaintiff  at  the  request  of  the  defendant 
be  alleged  in  ^^^^  purch.asefl  of  him  a  stack  containing  twelve  loads  of  hay,  at 
order  to  give  the  rate  of  5Z.  \0s.  per  load,  to  be  therefore  paid  by  the  plaintiff 
his  cause^of  *®  the  defendant,  and  which  stack  was  to  be  taken  away  by  the 
action;  and  it  plaintiff  as  he  might  want  it,  the  defendant  undertook  and  pro- 
but 'wfiho'ut  a^^^^^^^  ^^^  plaintiff  that  he  would  deliver  to  and  suffer  him  to 
particular  ve-   take  away  the  same,  as  he  might  want  it,  whe7i  he  should  be  there- 

nue,  (there       j^^^^  requested.  And  the  plaintiff  averred,  that  though  the  defen- 

being  a  gene-  ■*  r  »  o 

ral  venue  laid  dant  did  deliver  to  and  suffer  the  plaintiff  to  take  away  one  load 

in  the  preccd-  q(  the  said  hay  which  was  then  and  there  paid  for  by  the  plain- 
mgpartof  the     ._.         ,  ''    .  .  ,  ,     ,  ,  ,     ,         ,   .     .n^  , 

declaration;)    tiff  at  the  rate  aforesaid  j  and  although  the  plamtifi  was  ready 

such  omission  and  willing  to  have  taken  away  the  residue  and  to  have  paid  for 
tnken  advan-  ^^^  same,  &c.;  yet  the  defendant,  not  regarding  his  said  pro- 
tage  of  in  ar-  mise  and  undertaking,  did  not  nor  would  deliver  to  or  suffer  the 
mentsincefhc  Plaintiff  to  take  away  the  residue  of  the  said  stack,  although  he 
Stat.  4  Ann.  was  requested  by  the  plaintiff  so  to  do;  but  has  always  hitherto 
ing  mere  mat-  refused  and  Still  refuses;  andon  the  contrary  afterwards ^oW  and 
terofform,  disposed  of  the  said  residue  *thereofto  otiier  persons,  without  tlie 
urwn  sDecbl"^  ^^^^^^  ^"^  o^gf^inst  ^he  will  of  the  plaintiff,  and  the  said  residue 
demurrer :  of  the  hay  Still  is  wholly  undelivered  to  the  plaintiff  j  and  by 
thouSitudo--  "^^^^s  of  the  premises  the  plaintiff  lost  great  profits,  &c.  and  was 
ment  passed    obliged  to  buy  other  hay  at  an  advanced  price,  to  wit,  at  Ware 

by  default,  on  aforesaid.  The  second  count  stated,  that  whereas  on  the  said 
which  a  writ  •  '  ... 

of  inquiry  was  lOtli  oi  May  in  the  year  aforesaid,  at  Ware  aforesaid,  in  consi- 

cxecuted.And  deration  that  the  plaintiff,  at  the  request  of  the  defendant,  had 

where,  m  con-  ^  '  i- , 

sideration  of    purchased  of  him  a  certain  other  stack  of  hay,  at  the  rate  of  bl. 

*^li''"^h^^r»  ^^**  ^^^  ^^^^^'  *®  ^^  therefore  paid  to  the  defendant,  the  defen- 
I)laintiff  of  the  ^^^^  undertook  and  promised  the  plaintiff' to  deliver  to  and  suffer 
defendant,  the  him  to  take  the  same,  wlien  the  defendant  shall  be  thereunto  after- 
cd  to  deliver  v^oxds  requested.  And  the  plaintiff  averred,  that  although  the 
toand  sufftjr  defendfint  did  afterAvards  deliver  to  him  a  part,  to  wit,  one  load 
tiikJit  away  ^^  ^^^  ^^Yi  wiiich  was  then  and  there  paid  for  by  the  plaintiff  at 
as  he  wanted  r  *QftA  "i 

it,  token  re-  •-     *^^  -I 

{juested,  an  allegation  that  tlic  defendant,  after  sufteritig  the  plaintiff  to  take  away  a  part,  sold 
and  disposed  of  residue  to  otlier  jwrsons^  supersedes  tlie  necessity  of  alleging  a  request  to  deli- 
ver, &c.  the  residue.  ■   ,'  ^ 

'  '  '  the 
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the  rate  aforesaid,  and  did  request  of  the  defendant  to  deliver  to         1808, 
and  suffer  him  to  take  the  same:  yet  the  defendant,  not  regard-      ~ 
ing  his  said  promise  and  undertaking,  did  not  nor  would,  al-        agaihst 
though  duly  requested,  deliver  to  or  permit  the  plaintiff  to  take      Taksciss. 
the  residue,  &c.  but  so  to  do  wholly  refused  and  still  refuses : 
and  by  means  of  such  refusal,  &c.  the  plaintiff  was  put  to  great 
inconvenience  and  expence,  to  wit,  at  Ware  aforesaid.    The 
request  by  the  plaintiff  to  the  defendant  to  deliver  the  residue  of 
the  hay  was  laid  in  the  same  manner  in  other  similar  coupts. 

And  after  judgment  by  default,  and  a  writ  of  inquiry  executed, 
it  was  moved,  on  a  former  day,  to  arrest  the  judgment,  because 
the  request  was  not  specifically  alleged  with  a  venue,  as  it  ought 
to  be  where  a  request  in  fact  is  necessary  to  give  the  plaintiff  his 
cause  of  action;  as  it  was  contended  to  be  m  this  case.  For  ,  [  361  ] 
which  were  cited  Peck  v.  Metliold  (a),  and  Back  v.  Owen  (6). 

Espinasse  now  shewed  cause.   As  to  the  first  count,  it  alleges 
a  sale  of  the  hay  to  the  plaintift",  and  that  the  defendant  delivered 
one  load  of  it,  but  would  not  suffer  the  plaintiff  to  take  away 
the  residue,  but  sold  and  disposed  of  it  to  other  persons:  which  is 
a  sufficient  breach  of  the  contract,  without  alleging  any  specific 
request  to  deliver  it,  supposing  the  request  were  not  formally 
alleged  in  this  case.     [Lord  Ellenborough  C.  J.  There  is  clearly 
a  sufficient  breach  laid  in  that  count;  for  by  the  defendant's 
selling  and  disposing  of  the  rest  of  the  hay  to  other  persons,  lie 
disqualified  himself  from  delivering  it  to  the  plaintiff;  and  there- 
fore no  request  was  necessary.     The  question  then  turns  on  the 
second  count.]     There  is  a  specific  allegation  in  the  second 
count,  that  the  plaintiff  did  reipiest  of  the  defendant  to  deliver  to 
and  suffer  him  to  take  away  the  hay.     But  even  if  that  were  in- 
formally laid  for  want  of  a  particular  venue;  yet  a?  the  count 
states  aconq)lcte  contract  of  sale,  and  that  the  defendant,  after 
delivery  of  a  part,  did  not  nor  would  deliver  to  or  permit  the 
plaintiff  to  take  away  the  residue ;  that  is  sufficient,  without 
alleging  any  request;  which  after  a  sale  was  not  necessary  to  be     .  ^ 
made  in  order  to  vest  the  property  in  the  plaintiff.     And  ho      v> 
referred  to  Lower.  Kirby  (c)  that  where  a  precise  request  ought 
to  be,  and  is  alleged,  but  without  any  venue,  and  non  assumpsit 
pleaded,  which  is  found  for  the  plaintiff,  it  is  sufficient:  so  this 
is  ciu'ed  by  the  statutes  of  jeofails  (d),  being  after  judgment  by     j^   362  ] 
default  and  inquisition. 

(a)  3  Bulstr.  297.  {b)  5  Term  Rep.  40P.  (c)    W.  Jon.  50. 

{d)  The  Stat.  4  Ann.  c.  16.  s.  2.  for  the  amendment  of  the  law,  extends  to 
judgments  by  default  and  writs  of  inquiry  executed  thereon,  wlilch,  it  says> 

Cowley, 
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1 808.  ^  Cowley f  in  support  of  the  rule,  relied  on  the  cases  before  meil*' 
—  ■  ■  tioned,  to  shew  that  where  any  thing  is  promised  to  be  done, 
ae(dnst^  upow  request,  it  is  necessary  in  an  action  for  a  breach  of  the  pro-  ' 
Parsons,  mise  to  allege  with  a  venue  a  special  request  made :  for  the  want 
of  which  allegation  the  judgment  was  reserved  on  error,  in  Peck 
V.  Methold  (a),  and  in  Hayes  v.  Warren  (6).  The  same  objection 
prevailed  on  general  demurrer  in  Bach  v.  Owen  (c),  which  was 
since  the  st.  4  Ann.  c.  16.  for  the  amendment  of  the  law ;  and 
both  in  that  case,  and  in  fVallis  v.  Scott  (d),  it  was  held  that  the 
general  averment,  that  the  defendant  had  not  paid  the  money, 
or  done  the  thing  promised,  although  requested  so  to  do,  is  not 
sufficient,  without  a  special  request  laid.  And  he  denied  that 
this  defect  was  aided  by  the  statute  of  Anne  or  any  of  the  statutes 
of  jeofails,  being  after  judgment  by  default  and  a  writ  of  enquiry 
executed :  the  statuteof  ^nne  extending  (e)  to  protect  judgments 
by  default  against  such  objections  only  as  are  remedied  after  a 
verdict  by  the  statutes  of  jeofails,  and  not  against  such  as  are 
cured  by  a  verdict  at  common  law.  But,  where,  as  in  this  case, 
r  303  1  the  promise  depends  upon  the  doing  of  something  by  him  to 
whom  the  promise  is  made,  the  emitting  to  aver  the  doing  of  that 
thing,  which  would  be  cured  by  a  verdict  at  common  law,  is  a 
fatal  objection  after  judgment  by  default;  as  was  held  in  Collins 
-  V.  GiLbs  (f);  where  Lord  Mansfield  said,  that  an  objection  by  a 
defendant,  in  arrest  of  judgment  by  default,  was  exactly  the  same 
as  if  it  had  arisen  on  demurrer.  And  here  the  omitting  to  give 
a  venue  to  the  allegation  of  the  request  is  the  same  as  if  no  re- 
quest had  been  laid,  according  to  the  cases  before  cited. 

Lord  Ellenborough  C.  J.  It  appears  to  me  that  the  second 
count  is  sufficient  to  sustain  judgment  for  the  plaintiff,  as  well  as 
the  first.  The  question  comes  now  to  be  considered  by  us  after 
the  Stat.  4  Ann.  c.  16.  for  the  amendment  of  the  law,  the  first 
section  of  which  enacts  **  that  in  all  cases  where  any  demurrer 
shall  be  joined,  &c.  the  Judges  shall  proceed  and  give  judgment 
accoi'ding  as  the  very  right  of  the  cause  and  matter  in  law  shall 
appear  unto  them,  without  regarding  any  imperfection,  omission, 

shall  not  be  stayed  or  reversed  for  any  defect  which  by  former  statutes  of 
jeofails  would  have  been  cured  by  verdict.  And  vide  the  several  defects  in 
pleadings  which  are  cured  by  the  statutes  of  jeofails,  1  Sound.  228.  note  1.  by 
Mr.  Serjt.  Williams. 

(a)  3  Biihtr.  297.  (b)  2  Stra  933. 

(c)  5  Term  Rep.  505.  (</)  1  Stra.  88. 

(c)  Vide  Mr.  Serjt  Williams'i  note  to  Stennei  v.  Hogg,  1  Sound.  328. 

(f)  i  Burr.  899. 

or 
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w  defect  in  any  writ,   i^c.   declaration,    or  other  pleading,  ^c, 

except  those  only  whicli  the  party  demurring  shall  specially  and      

particularly  set  downandexpress  ascauseof  demurrer:  notwith-  against 
standing  that  such  imperfection,  omission,  or  defect,  might  there-  PAasoss. 
tofore  have  been  taken  formatterof  substance,  andnotaidedbythe 
st&t.27Eliz.  C.5. :  so  as  sufficient  matter  appear  in  the  said  plead- 
ings upon  which  the  Court  may  give  judgment  according  to  the  ' 
very  right  of  the  cause,"  Now  It  is  admitted,  according  to  what 
was  said  by  Lord  Mansfield  in  Collins  v.  Gibbs,  that  this  being  a 
motion  in  arrest  of  judgment  is  to  be  considered  exactly  the  same  [  364  j 
as  if  the  question  had  arisen  on  general  demurrer.  Then  what 
does  the  statute  say  upon  the  subject :  after  specifying  the  want 
of  several  matters  of  form,  of  which  no  advantage  or  exception 
shall  be  taken,  it  proceeds  to  say  that  "  the  Court  shall  give 
judgment  according  to  the  very  right  of  the  cause  as  aforesaid, 
without  regarding  any  such  imperfections,  omissions,  or  defects, 
or  any  other  matter  of  like  nature,  except  the  same  shall  be  spe- 
cifically and  particularly  set  down  and  shewn  for  cause  of  de- 
murrer." Now  is  not  the  omission  to  repeat  a  venue  (for  it  must 
be  always  remembered  that  there  is  one  venue  well  laid  in  the 
declaration),  a  less  material  omission  than  the  want  of  alleging 
prout  patet  per  recordum,  where  a  record  is  pleaded;  which  is  • 
one  of  the  instances  specified  where  the  omission  shall  not  be 
taken  advantage  of  without  being  specially  shewn  as  cause  of 
demurrer;  for  that  is  an  omission  to  refer  to  that  by  which  alone 
the  allegation  is  to  be  proved:  butheretheomission  is  of  that  which 
is  mere  form.  It  is  said  that  a  request  must  be  alleged:  and  so 
it  is:  but  then  it  is  said  that  is  not  duly  alleged:  the  imperfec- 
tion however  consists  only  in  thewant  of  atimeand  place,  where 
avenue  was  before  laid;  an  omission  by  no  means  of  equal  im- 
portance with  several  of  those  instanced  in  the  statute.  The  case 
of  Bach  V.  Owen  is  relied  on,  as  having  been  decided  on  this 
objection  since  the  statute;  where  Mr.  Justice  Duller  said,  "that 
the  want  of  a  request  was  a  substantial  defect  in  the  declaration, 
and  that  where  it  was  necessary  to  allege  a  special  request,  the 
general  words,  though  often  requested,  would  not  answer  the 
purpose."  There  was  no  judgment  however  in  that  case;  but 
leave  was  given  to  amend :  and  the  cases  referred  to  in  the  mar- 
gin of  the  report,  if  cited  by  him  as  supportingthat  position,  are  [  365  ] 
all  before  the  statute  of  Anne.  Another  case  was  cited  of  Wallis 
v.  Scott,  which  came  on  upon  general  demurrer  subsequent  to 
that  statute;  but  there  judgment  was  ultimately  given  for  the 
plaintifT  when  the  Court  was  full.  And  though  one  of  the  Judges 

in  - 
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BOWDELL 

against 
\  Parsons. 


[  366  3 


in  the  first  instance  threw  out  an  opinion,  that  where  a  request 
was  by  law  necessary,  (which  he  thought  it  was  not  in  that  in- 
tance),  the  general  averment  would  not  be  sufficient,  but  it  must 
be  particularly  set  forth,  that  the  Court  might  judge  whether  it 
were  sufficient:  yet  it  is  to  be  observed,  that  the  healing  opera- 
tion of  the  statute  of  ^nne  was  not  presented  to  the  consideration 
of  the  Court.  Nor  was  it  so  in  the  case  of  Bach  v.  Ckcen ;  for  if 
it  had,  I  think  the  objection  there  must  have  been  overruled  j  be- 
cause it  was  not  only  an  objection  of  like  nature,  but  of  less  force 
than  several  of  those  stated  in  the  statute.  In  this  case  there  is 
an  allegation  of  a  request,  which  it  is  admitted  would  be  suffi- 
cient if  time  and  place  were  laid  with  it ;  and  I  am  of  opinion 
that  the  want  of  those  since  the  statute  is  not  a  sufficient  objec- 
tion in  arrest  of  judgment. 

Grosb  J.  declared  himself  of  the  same  opinion. 

Le  Blanc  J.  A  request  is  stated  in  the  second  count ;  and 
the  only  question  is,  whether  the  omission  of  assigning  time  and 
place  to  that  request  be  matter  of  substance  or  of  form  ?  There 
is  a  venue  laid  in  the  count:  and  as  to  the  time  and  place  of  the 
request,  if  stated,  it  would  not  be  necessary  to  prove  them.  The 
true  principle  of  venues  is  well  stated  in  Ilderton\.Idlerton  (a)  y 
in  C.  B.;  and,  according  to  the  doctrine  there  laid  down,  the 
general  venue  would  have  drawn  after  it  all  transitory  matters 
stated  in  the  declaration.  Clearly  therefore  the  want  of  alleging 
time  and  place  to  the  request  is  only  matter  of  form,  and  is  not 
sufficient  to  arrest  the  judgment. 

Bayley  J.  of  the  same  opinion. 

I  Rule  discharged. 

(a)  2  H.  Blue.  ICl,  2. 


SutuTday, 
Nov.  '26th. 


Paxton  and  Others  against  Sir  Home  Popham  and 
Another. 


THE  declaration  consisted  of  several  counts  in  debt,  some 
upon  specialties,  and  others  upon  simple  contracts.     To 


After  judg- 
ment for  the 
defendant  on 
demurrers  to    i\^q  former  the  defendants  pleaded  non  est  factum  and  certain 

certain  special 

pleas,  there  .  , 

may  It- judgment  of  nonsuit  against  the  plaintift  fornor  proceeding  to  triahipon  other  general 

pleae  on  which  issues  wese  joiuc^  r 

special 
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special  pleas :  to  the  latter,  nil  debent.    The  plaintiff  demurred        1808. 
to  the  special  pleas,  and  the  defendants  had  judgment  there-      

Paxton 

upon  (a).    And  on  the  pleas  of  non  est  factum  and  nil  debent        (,i,aiust 
issues. were  joined:  and  the  plaintiffs  not  having  proceeded  to      Popuam. 
trial  on  these  issues,  judgment,  as  in  case  of  nonsuit,  was  moved 
for :  which  was  opposed  by  • 

Burroughy  on  the  ground  that  a  plaintiff  can  only  be  nonsuited 
.^n  the  whole  record ;  and  since  the  statute  4  Ann.  c.  16.  allow- 
ing double  pleading,  where  there  hasbeenfinal  judgment  entered 
for  a  defendant  on  part  of  the  record,  which  can  only  be  when 
the  plaintiff  is  in  court,  it  is  incongruous  afterwards  to  enter  a 
judgment  of  nonsuit,  which  goes  to  the  whole  record,  and  as- 
sumes the  plaintiff  to  be  out  of  court.  Now  the  judgment  on  the  [  367  ] 
demurrers  is  a  final  judgment;  the  defendant  having  judgment 
for  his  costs  by  stat.  S  &c  9  W.  3.,  c.  11  .,j  and  after  that  the 
plaintiff  cannot  be  nonsuited.  Bro.  tit.  Nonsuit^  pi.  31,  which 
cites  14  H.  8.  23, 24.  and  Co.  Lit.  139.  6. 

Holroyd  denied  that  there  would  be  any  incongmity,  where 
judgment  is  for  the  defendant  upon  some  of  the  pleas,  and  after 
that  he  is  suffered  to  depart  without  day.  At  common  law,  even  ' 

after  a  verdict  for  the  plaintiff,  if  a  day  were  given  him  on  conti- 
nuance, and  he  did  not  appear,  he  might  be  nonsuited ;  which 
was  remedied  by  the  stat.  2  H.  4.  c.  J.;  and  so  it  continued  after 
that  statute  upon  demurrer  in  law  joined.  Co.  Lit.  139.  b.  Here 
the  judgment  of  the  Courtonthe  demurrers  was  an  interlocutory 
judgment,  that  the  special  pleas  were  good  j  but  the  Court 
will  not  give  final  judgment  till  all  the  pleas  are  disposed  of. 
For  till  the  final  judgment  the  parties  have  day  by  the  roll,  as  it 
is  said  in  Metcalf's  case.  And  it  is  there  said  to  have  been  held 
in  1  H.  7'  2.  6.  "  that  if  the  defendant  be  adjudged  to  account, 
and  they  are  at  issue  before  auditors,  and  the  inquest  be  ready 
to  pass,  and  the  plaintiff  make  default;  noio  shall  the  plaintiff  be 
nonsuit f  and  shall  not  be  received  after,"  &c.  "And  this  is  not 
like  other  actions  where  the  plaintiff  has  once  judgment  to  reco- 
ver." Now  here  a  day  was  given  after  the  judgment  on  the  de- 
murrers for  the  defendants  to  appear  and  try  the  issues;  and 
they  not  appearing  at  the  day  must  be  nonsuited.  The  judgment 
on  the  demurrers  to  the  pleas  to  the  special  counts  is  not  that  [  368  j 
the  defendants  shall  recover  their  costs;  but  that  as  to  the  mat- 
ters in  those  counts  the  defendants  shall  go  without  day. 

(«)  9  East,  408,  424.  («)  H  Rep.  40. 

The 
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1808.  The  Cow*  said  they  Avcmld  consider  Of  it:  and  two  daysafter- 

■  wards. 

<igain!ii  Lord  Ellenborough  C.  J.     deHrered  their  opinion.    The 

PoPHAM.  question  in  this  case  is.  Whether  it  be  competent  to  the  Court  to 
give  judgment  as  in  case  of  a  nonsnit  in  the  situation  in  which 
.  the  cause  now  stands  ?  The  declaration  consisted  of  severatl 
counts  in  debt;  some  upon  specialties,  and  others  upon  simple 
contract  demands.  To  the  specialties  the  defendants  pleaded  noa 
est  factum,  and  certain  special  pleas ;  and  to  the  others  they 
pleaded  nil  debent.  The  plaintiffs  demurred  to  the  special  pleas, 
and  upon  those  demurrers  the  defendants  had  judgment.  Upon 
the  non  est  factum  and  nil  debet  issues  are  joined;  and  theplain- 
/  ^  tiffs  now  contend,  that  as  there  is  a  judgment  upon  the  record  in 
favour  of  the  defendants,  a  judgment  of  nonsuit  cannot  legally  be 
entered  against  tiiem.  We  are  of  opinion  however  that  it  may. 
A  nonsuit  is  a  judgment  against  the  plaintiffs  for  not  appearing^ 
on  a  day  when  they  are  demandable.  These  defendants  have 
already  obtained  a  judgment,  that  as  to  part  of  the  demand  they 
may  go  thereof  without  day:  and  if  the  plaintiffs  do  not  choose 
to  appear  to  prosecute  the  residue  of  their  suit  when  called  iipon 
by  the  defendants  for  that  purpose,  what  incongruity  will  it  intro- 
duce upon  the  record  to  enter  a  judgment  of  nonsuit  against  them, 
or  what  right  have  they  to  complain  of  it  ?  They  have  a  further 
day  given  them  in  court  to  prosecute  the  residue  of  their  suit ; 
f  369  1  ^^^  ^^  *^'^y  ^^  ^^^  appear  when  demanded  at  that  day,  how  is  it 
inconsistent  with  the  former  judgment,  (of  the  defendants'  going 
quit  as  to  part  without  day), to  record  that  the  plaintiffs,  although 
solemnly  demanded,  came  not,  but  made  default ;  and  to  adjudge 
thereupon  that  the  defendants  shall  go  without  day  as  to  the  re- 
sidue also  ?  We  are  therefore  of  opinion  that  we  have  power  to 
give  judgment  of  nonsuit,  and  consequently  that  this  rule  should 
be  made  absolute. 


O'Kellt 
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Saturday, 

O'Kelly  against  Sparkes,  in  Error.  Nov.  mh. 


The  Prince  of 

SCIRE  Facias  was  brought  by  the  defendant  in  error  upon  a  Wules  having 
judgment  in  C.  B.  against  O'Kelly  for  12601.  upon  a  bond  S^^f^^°j^^^' 
dated  the  20th  of  December  1800,  with  a  condition,  reciting  that  "^n  [[^^^  p^y. 
by  indenture  of  the  same  date  between  S.  Chiffney  and  SparlceSj  able  by  the 
reciting  a  grant  of  an  annuity  by  his  R.  H.  the  Prince  of  Wales  pj.jyy  pm.gg^ 
to  Chiffney  of  210L  during  the  life  of  his  R.  H.  payable  by  the  whichannuitv 
treasurer  of  his  privy  purse  on  the  four  quarterly  days  therein  y^  ^^^  grantee 
mentioned,  Cheney  in  consideration  of  1260L  had  with  the  con-  to  anctker, 


sent  of  his  R.  H.  assigned  the  said  annuity  to  Sparkes;  and  that  prince's  as- 
it  was  agreed  between  the  parties  that  O'Kelly  should  give  fur-  sent;  and  a 
ther  additional  security  for  the  payment  of  the  annuity  by  giving  ^"yen^^onXS 
the  bond  in  question;  the  condition  of  the  bond  was,  that  if  his  theassigneeof 
JR.  H.f  or  the  treasurer  of  his  privy  purse  for  the  time  being,  or  any    ondhione^'to 
other  person  for  his  R.  H.,  or  O'Kelly,  his  heirs,  i^c.  should  pay  to  pay  it,  if  the 
Sparkes  the  annuity  on  the  quarterly  days  mentioned,  *the  bond  ^'"'"^e,  or  the 

^  •'  i,»  •,    1      .  treasurer  of 

should  be  void,  &c.    The  declaration  then  suggested  the  issu-  his  privy 

Ing  of  the  writ  on  the  22d  of  April  in  the  45  G.  3.  on  which  P^^''^*^'  «^^™y 

judgment  was  obtained  for  a  breach  of  the  condition  of  the  bond  /-^^  the  Prince, 

before,  (which  was  satisfied),  and  that  after  judgmentrecovered  in  did  not  pay  it 

JE.  46  G.  3.     Sparkes  sued  out  his  writ  of  scire  facias  on  it,  sug-  tjyg  quarter 

gesting  another  breach  in  non-payment  of  the  annuity,  &c.:  and  days:  held 

then  suggested  for  further  breach,  that  though  his  R.  H.  was  still  ^^g  bound^a"! 

living,  neither  his  R.  H.  nor  the  treasurer  of  his  privy  purse,  &^c.  all  events  at 

nor  any  other  person,  Ifc,  nor  the  defendant  O'Kelly,  had  paid  the  tg^msVf  fhe 

annuity,  &c. ;  and  that  1051.  for  two  quarters  was  due  to  Sparkes  obligation  to 

on  the  5th  of  October  1806;  for  which  he  prayed  execution,  K^e'^&c^ 

&c.    To  this  O'Kelly  pleaded  in  C.  B.  as  to  521.  lOs.  the  first  did  not  at  the 

quarterly  payment,  that  it  accrued  to  the  plaintiff  Sparkes  after  stipulated 

the  5th  of  July  1795,  viz.  on  the  5th  of  June  1806;  and  that  ment;  whe- 

the  plaintiff  then  being  a  creditor  of,  and  claiming  to  have  the  ther  or  not  the 
'^  °  '  °  grantee  or  as- 

said  demand  against  his  R.  H.,  did  not  deliver  a  particular  in  signee  of  the 

writing  of  the  said  demand,  containing  the  nature  and  amount  of  ?u""'^L^ 

it,  and  signed  by  the  plaintiff,  to  the  treasurer  or  principalofficer  meansof  com- 

of  his  R.  H.  at  any  time  within  ten  days  after  the  expiration  of  pellmg  pay- 

•'  •"  ^  ment  against 

the  principal 
or  his  funds,  by  reason  of  any  default  of  such  grantee  or  assignee  in  not  presenting  a  particu- 
lar of  his  demand  to  the  Prince's  treasurer  as  reauired  in  all  cases  within  the  stat.  35  Geo.  S. 
c.  125,  s.  7.  on  pain  of  being  foreclosed  of  such  oemand;  whatever  eqitable  claim  might  be 
founded  by  the  surety  on  su  >h  neglect, 

[  *370  ]  the 
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1808.        the  quarter  of  a  year  in  which  such  demand  accrued,  according 

~ to  the  Stat.  35  Geo.  3.  c.  125 :  and  so  pleaded  the  like  plea  to  the 

ofrailist^  second  quarterly  payment.  The  plaintiff  replied  as  to  the  first 
Si'AnKEs,  plea,  that  at  the  time  when  the  fii*st  quarterly  payment  of  the 
in  Error,  annuity  accnied  to  him,  he  was  not,  nor  has  he  at  any  time  since 
been  a  creditor  of  his  R,  H.  for  the  said  52i.  10s.,  or  any  part 
thereof,  nor  did  he  then  have  or  claim,  nor  hath  at  any  time 
since  had  or  claimed  to  have  any  debt  or  demand  against  his 
R.  H.  for  the  said  sum,  &c.  And  the  same  to  the  second  plea. 
[  371  ]  To  which  the  defendant  demurred,  and  assigned  for  special 
causes,  that  the  plaintiff  has  not  by  his  replication  confessed  and 
avoided  or  denied  the  matter  stated  in  the  fii*st  plea;  but  that 
it  is  an  argumentative  answer,  and  a  departure  from  the  decla- 
ration, inasmuch  as  the  declaration  states  that  the  105Z.  arrears 
of  the  annuity  had  not  been  paid  by  his  R.  H.  or  any  other  per- 
son for  him  to  the  plaintiff,  to  whom  it  is  stated  to  be  due,  and 
for  which  his  R.  H.  as  grantor  is  liable;  and  the  plaintiff  says 
in  his  replication  that  he  was  not  a  creditor  of  his  R.  H.  nor  had 
any  claim  on  him  for  the  arrears ;  and  it  appears  by  the  decla- 
ration that  his  R.  H.  is  indebted  to  the  plaintiff  in  the  said  105/. 
for  the  said  two  quarterly  payments.  On  this  demurrer  the 
Court  of  C.B.  gave  judgment  (a)  for  the  plaintiff;  and  the  de- 
fendant brought  error,  and  assigned  the  common  errors.  The 
case  was  argued  in  this  Court  in  last  Trinity  term. 

Bowen  for  the  plaintiff  in  error  contended,  that  taking  the 
whole  condition  together,  it  appeared  to  have  been  the  intention 
of  the  parties  that  0^ Kelly  should  only  be  called  upon  to  pay  the 
annuity  in  default  of  the  Prince  of  WaleSf  and  of  his  treasurer 
appointed  under  the  act  of  the  35  Geo.  3.  c.  125.  for  the  pay- 
ment of  all  demands  on  his  R.  H.  out  of  the  fund  appropriated 
for  that  purpose ;  and  this  appeared  by  the  recital  in  the  condi- 
tion of  the  original  grant  of  the  annuity  to  Chiffney  payable  by 
the  treasurer  of  his  R.  H.'s  privy  purse,  the  consent  of  the  Prince 
to  the  assignment  of  it  to  Sparkes,  and  the  agreement  that  0' Kelly 
should  give  further  additional  security  for  the  payment  of  it. 
The  first  part  of  the  condition  restrains  the  generality  of  the  latter 
[  372  ]  part ;  and  the  obligee  was  bound  to  shew  that  he  had  <lone  eveiy 
thing  required  by  the  act  to  obtain  payment  out  of  the  fund  ori- 
ginally made  liable  for  this  demand  before  he  could  resort  to  the 
further  additional  security  of  (y Kelly.  In  construing  deeds  the 
rule  is,  that  subsequent  clauses  which  are  general  shall  be  go- 


(«)  Vide  2  New  Rep,  421. 

verncd 
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^emed  by  precedent  clauses  which  are  more  particular.  Tho-  1808. 
mas  V.  Howel  (a),  recognized  in  3  Bac.  Ahr.  393.  Grants.  J.,  ~r  ^ 
and  Lord  Arlington  v.  Merrick  (b).  And  where  the  extent  of  the  agaimt 
surety's  undertaking  is  doubtful,  the  words  are  always  construed  ,^^  p^*^/' 
strictly  in  his  favour.  Stratton  v.  Rastall  (c).  This  is  an  attempt 
to  treat  the  surety  as  the  principal  debtor,  against  the  manifest 
intent  of  the  obligation.  2dly,  The  surety  cannot  be  liable  if  the 
principal  be  discharged.  And  by  s.  7.  of  the  act  every  creditor 
whose  demand  accrued  after  the  first  quarterly  day  of  payment 
of  the  Prince's  revenue  shall  deliver  into  the  treasurer's  office  a 
particular  in  writing  of  the  nature  and  amount  of  such  demand, 
signed  by  him,  within  ten  days  after  the  expiration  of  the  quar- 
ter in  which  such  demand  accrued.  And  if  any  person  having 
or  claiming  any  debt  or  demand  against  the  heir  apparent  shall 
not  deliver  in  such  particular  in  writing  of  it  within  the  time  spe- 
cified, it  is  declared  to  be  barred  both  in  law  and  equity :  and 
all  bonds  and  other  securities,  the  particulars  of  which  are  not  so 
delivered  in,  are  declared  null  and  void  to  all  intents  and  pur-  - 
poses.  It  is  incumbent  therefore  upon  a  party,  setting  up  any 
claim  for  a  debt  against  the  heir  apparent,  to  shew  that  the  re- 
quisites of  the  act  have  been  complied  with,  without  which  no 
such  debt  can  exist  by  law.  [Wigleyj  contr^,  suggested  that  it 
did  not  appear  when  the  original  grant  was  made  to  Chiffney ;  [  373  ] 
it  might  have  been  before  the  act.]  The  date  of  the  assignment 
to  Sparkes  was  after  the  act,  and  therefore  he  ought  to  have  deli- 
vered in  the  demand.  The  Court  will  only  look  to  the  party 
actually  entitled  to  receive  the  annuity ',  and  Sparkes  is  now  the 
legal  creditor  of  his  R.  H.,  as  it  seems  now  to  be  understood  (d) 
that  an  annuity  is  assignable,  especially  if  made  so  by  express 
words;  and  as  it  is  stated  to  have  been  assigned  by  the  plaintiff 
in  his  declaration,  it  must  be  taken  most  strongly  against  him 
that  it  was  assignable.  So  the  Court  will  take  notice  of  the  party 
beneficially  interested  in  a  bond;  as  ia  Bottomley  v.  Brooke  (e), 
Rudgev.  Birch  (f);   and  in  other  contracts,  as  in  Howel  y.' 

{a)  4  Mod.  69.  [b)  2  Saund.  414.  (c)  2  Term  Rep.  366. 

(d)  He  referred  to  Co.  Lit.  144.  b.  and  Mr.  Hargrave's  note  thereon,  refer- 
ring to  2  Vin.Abr.  515.  3  Vin.  Abr.  151.  Gcrrard  v.  Boden,  HetL  80.  Fcrlc. 
5.  101.  and  Maund's  case.  7.  Rep.  28.  b. 

(e)  M.  22.  G.3.  C.  B.  cited  in  Winch  v.  Keeley,  1  Term  Rep.  621.  Sed 
vide  •  Baurman  v.  Radenius,  7  Term  Rep.  663.  and  Sckoley  v.  Mcams,  7  East, 
148. 

(/)  M.  25  G.  3.  B,  R,  citgd  in  1  Term,  622.  • 

M'lvers 
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1808.       M^hers  (a).  He  also  argued  that  the  replication  was  a  depar- 

'  ture  from  the  declaration,  for  the  reason  before  assigned  as 

against       Special  cause  of  demurrer;  and  cited  Praed  v.  The  Duchess  of 

fiPARKES,      Cumberland  (6). 

*»    "or.  Wigley  contrk.  The  act  of  the  35  Geo.  3.  does  not  bear  upon 

thi9  question;  or,  if  it  do,  still  the  surety  is  not  dis^charged  as  the 
case  now  stands.  1st,  This  annuity  is  made  payable  out  of  tbq 
privy  purse  of  hig  R.  H.,  to  which  the  surplus,  if  any,  of  every 
quarter's  revenue  is  to  be  paid  over  by  theact,and  on  which  the 
general  provisionsof  the  act  do  not  attach :  for  it  would  be  nuga- 

L  3/4  J  tory  to  give  in  to  the  treasurer  a  particular  of  a  demand  which 
he  is  not  required  to  pay.  TJl^e  act  did  not  mean  to  restrain  the 
bounty  of  the  heir  apparent  out  of  the  fund  provided  for  his  own 
personal  expences.  But  if  demands  on  this  fund  be  within  the 
»ct,  the  original  grantee,and  not  the  assignee  of  the  annuity,  was 
the  proper  person  to  make  the  demand.  2dly,  This  was  not  a 
4ebt  for  which  the  prince  was  personally  liable  or  could  be  sued. 
It  is  a  mere  direction  to  the  treasurer  of  his  privy  purse  to  pay 
the  annuity  out  of  a  particular  fund;  and  in  default  of  such'pay- 
aientjfrom  whatever  cause,  the  surety  became  liable  immediately . 
And  even  though  the  principal  should  be  discharged,  there  ig 
nothing  to  prevent  the  surety  from  covenanting  at  all  events  for 
the  payment  of  the  debt:  as  one  may  bind  himself  or  covenant 
for  a  minor,  or  feme  covert,  who  would  not  be  bound.  Apd 
here,  for  aught  appeal's,  the  surety  may  have  bound  himself  after 
the  demand  of  the  grantee  was  forfeited  for  non-compliance  with 
the  act.  He  might  engage  to  pay  that  which  the  principal  was 
not  bound  to  pay.  Then  the  averment  that  the  plaintiff  was  not 
&  creditor  of  his  R.H.  at  the  time  when  the  quarterly  payment  of 
the  annuity  accrued,  (by  which  jnust  be  ujiderstood,  not  a  credi- 
tor upon  the  face  of  the  record),  is  no  departure  from,  nor  w- 
,ponsistent  with  the  declaration;  because  though  the  annuity 
were  a  voluntary  oney,as  to  the  principal,  still  the  surety  may  bind 
himself  for  the  payment  at  all  events  if  the  principal  did  not. 

Bowen,  in  reply,  relied  principally  on  this,  that  it  appeared 
by  the  record  that  the  Prince  of  Wales  was  once  liable  (for  he 
was  not  less  liable  because  the  annuity  was  directed  to  be  paid 

[  375  ]  by  his  treasurer  out  of  his  privy  purse,  as  where  a  man  promises 
to  pay  a  bill  at  his  banker's)  for  this  demand,  until  he  was  dis- 
charged by  the  plaintiff's  neglect  in  not  making  the  demand  of  it 

(a)  4  Term  Hep.  600.  (fr)  lb,  585. 

, ,  required 
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required  by  the  act;  and  therefore  it  j^peared  that  the  prin- 
cipal was  discharged  by  the  plaintiflTs  owo  neglect;  which 
would  discharge  the  swety. 

;•     i  i'.!i  •'. .  Cur.  ado.  vult. 

Lord  Ellenborough  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  a  writ  of  error  brought  upon  a  judgment  of  the  Court 
of  C.  P.  in  a  scire  facias  on  a  bond  of  tlie  defendant;  in  the  penal 
sum  of  1260Z.  [After  stating  the  record,  his  Lordship  proceedr 
ed — >]  The  apparent  difficulty  in  this  case  has  arisen  from  con- 
founding two  subjects  which  have  no  necessary  connection  with 
and  dependence  upon  each  other,  viz.  the  right  and  means  which 
the  grantee  of  the  annuity,  or  his  assignee,,  may  have  to  compel 
payment  thereof  from  the  fundsof  the  principal,  (in  this  case  the 
Prince  of  Wales;)  and  the  right  and  means  of  compelling  pay- 
ment from  the  obligor  in  a  surety-bond  given,  as  this  is,  by  way 
of  an  additional  security  for  the  payment  of  that  annuity :  which 
latter  must  of  course  depend  upon  the  very  terms  of  such  addi« 
tional  security-bond^  from  which  they  are  deiived,  and  not  upon 
the  terms  in  which  the  principal  hadboundhimseLf  to,  his  imme- 
diate obligee,  nor  upon  the  means  of  reimbursement  which  may 
eventually  be  had  against  such  principal  upon  the  ground  of  his 
own  obligation.  The  bond  of  the  defendant,  on  which  this  action 
is  brought,  is  conditioned  for  the  payment  of  an  annuity  of  210Z. 
described  as  granted  by  his  R.  H.  the  Prince  of  Wales,  during 
his,  the  Prince's  life,  to  Samuel  Chiffney,  payable  by  the  treasu- 
rer of  his  R..  H.'s  privy  purse  on  four  quarterly  days  of  pay- 
ment, viz.  5th  of  Jamiary^  5th  of  Aprily  5th.  of  June,  and  the  5th 
of  October.  The  condition  of  the  bond  now  in  question  runs 
thus :  "  That  if  his  R.  H  George  Prince  of  Wales,  or  the  trea- 
"  surer  of  his  privy  purse  for  the  time  being,  or  any  other  person 
"  for  his  said  R.  H.,  or  the  said  plaintiff  in  error,  {O' Kelly,)- 
*'  his  heirs,  executors,  or  administrators,  did  and  should  well 
"  and  truly  pay  or  cause  to  be  paid  to  the  defendant  in  error, 
"  f^Sparkes,)  his  executors,  administrators,  or  assigns,,  dming  thai 
"  natural  life  of  his  R.  H.  the  Prince  of  Wales,  an  annuity  oc 
<*  clear  yearly  sum  of  2101.,  by  four  equal  quarterly  payments,  at 
**  or  upon  the  5th  of  January,  the  5th  of  Jpril,  the  5th  of  Jun£y 
"  and  the 5th  of  October  in  every  year;,  the  first  quarterly  pay^^ 
<*  ment  thereof  to  be  made  on  the  5th  of  January  next  ensuing 
"  the  date  of  the  said  writing  obligatory ;  then  the  said  bond  to 
"be  void;  otherwise  "to remain  in  force,"  &c.    The  condi- 


1808. 

O'Kelly 

against 
Sfarses, 
in  Error; 
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1808.        tion  of  the  bond  therefore  contemplates  three  other  modes  and 

— : sources  of  payment  of  the  annuity,  besides  that  to  which  alone 

atrainst       ^^^  grant  of  it  by  the  Prince  of  Wales  refers  j  viz.  payment  by 

Sharkes,      the  treasurer  of  his  R.  H.'s  privy  purse.    If  it  should  remain 

rror.      unpaid  by  all  the  four  several  descriptions  of  persons,  referred  to 

by  the  condition  of  the  bond  as  the  possible  paymasters  of  it,  for 

one  quarter  day,  the  bond  on  the  expiration  of  that  day  becomes 

'       *  forfeited,  and  the  right  to  sue  upon  it  accrues  at  the  same  instant ; 

and  of  course  does  not  remain  in  abeyance  and  suspended  during 
the  ten  days  after  the  expiration  of  the  quarter  within  which 
the  particular  in  writing  of  the  demand  ought  to  be  delivered 
to  the  treasurer  of  his  R.  H.,  in  order  to  found  a  demand  upon 

[  377  ]  the  fimds  of  his  R.  H.  under  the  stat.  35  Geo.  3.  c.  107-  s.  7-  If  a 
right  in  the  obligee  to  sue  upon  the  bond  be,  as  no  doubt  it 
was,  fully  vested  by  the  lapse  of  a  quarter  day  without  payment 
of  a  quarter's  annuity  j  can  it  be  argued  that  it  is  capable  of 
being  divested  in  favour  of  the  obligor  by  a  subsequent  neglect 
of  the  obligee  to  deliver  a  particular  of  demand,  or  to  do  any 
other  act  by  which  the  obligor  might  mediately  or  immediately 
have  acquired  the  means  of  future  reimbursement  as  against 
the  funds  of  his  R.H.?  Whatever  equitable  claim  may  be 
founded  on  such  circumstances,  and  to  what  extent  such  claim 
may  be  made  available,  it  is  sufficient  in  a  court  of  law  to  say 
that  absolute  legal  rights  of  suit  once  fully  vested  and  accnied 
by  the  breach  of  a  condition  of  a  bond  are  not  at  law  thus 
V  defeasible.  No  case  of  the  sort  has  been  suggested  in  argument, 

nor  I  believe  is  any  such  to  be  found  in  our  books.  The  plea 
therefore  of  the  plaintiff  in  error,  pleaded  in  bar  of  execution 
for  the  two  quarters'  annuity,  on  the  ground  of  the  original 
plaintiffs  right  to  the  same  being  defeated  by  such  subsequent 
neglect,  is  insufficient  and  cannot  be  sustained  at  law.  And  if 
so,  without  considering  the  matter  of  the  replication,  and  even 
assuming  it  to  be  liable  to  all  the  defects  pointed  out  as 
special  causes  of  demurrer,  the  plaintiff  will,  such  replication 
notwithstanding,  be  entitled  to  recover  the  demand  made  by 
his  declaration;  such  declaration  being  sufficient  in  point  of 
law,  and  not  answered  by  a  sufficient  plea  on  the  part  of  the 
defendant.  The  judgment  therefore  which  has  been  given  in 
the  Court  of  C.  P.  for  the  defendant  in  error  must  be  affirmed. 


Hunter 
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Hunter  against  Prinsep  and  Others. 


Saturday, 
Nov.  25tli. 


TTN  assumpsit,  the  plaintiff  declared  in  the  two  first  counts 

-*-  against  the  defendants,  as  owners  of  the  ship  Young  Nicholas,  ^"""^  i"  ^ 

for  not  delivering  mahogany  and  logwood,  loaded  on  board  that  freight  was  \o 

ship,  in  the  bay  of  Honduras^  upon  freight  for  London,  agree-  ^  ^^^  ^^  ^" 

ably  to  the  terms  of  the  different  bills  of  lading  which  had  been  o«  a  right  an  J 

signed  for  such  goods  by  the  master :  but  havingbefore  the  goods  ^''"^  delivery 
■       1    .T       7  ..V       .1         ,   •     -/v,  ,  ...     ofthehome- 

arrived  at  London,  without  the  plamim  s  consent  and  agamst  his  ward-hound 

will,  sold  them,  and  converted  the  produce  to  their  own  use.  The  <:(^rgo,  from 

first  count  stated  the  promise  to  have  been,  to  carry  the  goods  on  to  London  •  "'' 

board  the  ship  from  Honduras  to  London,  and  there  deliver  them  ^i^d  the  shij> 

to  the  plaintiff;  the  dangers  of  the  seas  only  excepted.  The  se-  tercaotlre^ 

cond  count  stated  the  exception  to  have  been  of  the  act  of  God,  and  recapture, 

the  king's  enemies,  fire,  and  all  and  every  other  dangers  and  wrecked  at" 

accidents  of  the  seas,  rivers,  and  navigation,  of  what  nature  and  St.  Kitt's,  m- 

kind  soever.    The  third  count  stated  a  delivery  by  the  plaintiff  were^c^rr?*^! ' 

to  the  defendants  of  500  logs  of  mahogany  and  100  tons  of  log-  by  the  rec;.]' 

wood;  and  that  they, having  sold  and  disposed  of  them,  promised  ^?^^'  ^  ^^^^  ' ' 

to  render  to  the  plaintiff  a  just  and  reasonable  accountof  the  sale  directed  bythc 

and  proceeds,  but  *had  refused  to  do  so.  The  other  counts  were  Vice  Admin;  i- 

for  goods  sold  and  delivered,  for  money  had  and  received,  and  on  the  apt  li- 

upon  an  account  stated.     The  defendants  pleaded  the  general  nation  of  th- 

1  ^-  r      J.     £c  '      ^i^  r  £■       master  actiiu; 

issue,  and  gave  a  notice  of  set-off,  m  the  common  form,  for  bona  fide  for 

freight,  work  and  labour,  and  money  paid.     At  the  trial  at  th^  benefit  of 

Guildhall  a  verdict  was  found  for  the  plaintiff,  subject  to  the  but  without  ' 

opinion  of  the  Court  on  the  following  facts:  the  damages  (if  orders  from 

any)  to  be  settled  by  arbitration  according  to  that  opinion.         proceed"ofiiit" 

On  the  3d  of  September  1803  a  charter-i:)arty  of  affreightment  sale  were  ro- 
under seal,  was  entered  into  and  executed  by  the  defendants,  ^fp^owners 
being  owners  of  the  ship  Young  Nicholas,  and  the  plaintiflj  as  —Held  that 

the  freightei 
might  recovt  ■ 
such  proceeds  in  assumpsit  for  money  had  and  received,  without  allowing  freight  pro  rata  it:  - 
neris.  For  such  form  of  action  for  the  proceeds  of  an  illegal  sale  of  goods  is  only  a  waver  o:' 
any  claim  for  damages  for  the  tortious  act;  taking  the  actual  proceeds  of  the  sale  as  the  vali!) 
of  the  goods  (subject  to  the  legal  consequences  of  considering  the  demand  as  a  debt,  which 
admits  of  a  set-oft,  &c.)  but  does  not  recognize  the  right  of  the  vendor  so  to  convert  the  goods. 
And  here  the  act  of  conversion,  (for  such  it  must  be  taken  to  be)  being  made  by  the  mastei , 
who  is  the  general  agent  of  the  ship-owners ;  and  not,  as  in  Baillic  v.  ModigUani,  by  the  aut 
of  a  Court  of  competent  jurisdiction;  was  unlawful,  and  discharged  the  claim  of  the  ship- 
owners for  freight  pro  rata  itineris. 

But  the  plaintiff  could  not  recover  against  the  ship-owners  upon  special  counts  framed  upon 
the  bills  of  lading  signed  by  the  master;  as  well  because  they  contained  exceptions  of  the  verv- 
perils  by  which  the  loss  happened;  as  because  the  defendants,  having  expressly  contracted 
with  the  plaintiff  under  seal  could  not  be  charged  in  respect  of  the  same  subject-matter  by  4 
contract  not  under  seal,  and  signed  by  their  master  only,  and  not  by  themselves. 
^   Vol.  X.  S  [  *379  ]  freighted 
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1808.        freighter  of  her,  on  a  voyage  from  Falmouth  to  Honduras  Bay^ 
"Ti  to  fetch  back  from  thence  for  the  plaintiff  a  cargo  of  mahogany, 

against        ^^^^  ^  ^o^s  of  dye  wood  and  logwood  or  fustick,  to  be  delivered 
Pbinsep.      at  London;  the  dangers  of  the  seas  and  other  unavoidable  casual- 
ties always  excepted.    And  by  the  terms  of  such  charter-party 
the  freight  was  stipulated  and  covenanted  to  be  paid  by  the 
plaintiff  to  the  defendants,  in  the  following  manner,  viz.  That 
the  freighter  should  pay  to  the  owners  freight  for  the  said  cargo 
at  the  rate  of  12Z.  12*.  per  ton  for  mahogany,  and  for  Iqgwood  or 
fustick  at  the  rate  of  8/.  8*.  per  ton  of  20  cwt.  at  the  king's  beam, 
with  1*.  6d.  per  ton,  in  lieu  of  port  charges  and  pilotage,  besides 
the  primage  therein  specified :  such  freight,  &c.  to  be  paid  as 
follows;  to  wit,  one  third  part  on  a  right  and  true  delivery  of 
the  said  homeward-bound  cargo,  and  the  remaining  two  third 
parts  thereof  by  an  accepted  bill  or  bills  on  the  freighter,  pay- 
able at  three  months  date  from  such  delivery.  And  the  parties 
reciprocally  bound  themselves  by  such  charter-party  to  each 
other  for  the  performance  of  the  covenants  and  agreements  con- 
L  *^^  J      tained  in  it,  in  a  penalty  of  8000^  The  ship  proceeded  to  Hon- 
duras Bay,  where  a  cargo  of  mahogany  and  logwood,  amounting 
to  above  200,000  feet,  was  loaded  by  the  plaintiff  on  board  the 
ship  for  London;  and  bills  of  lading  for  different  parcels,  with 
such  different  exceptions  as  are  stated  in  the  different  counts  of 
the  declaration,  were  signed  by  the  master  of  the  ship  for  the  de- 
livery of  such  goods  to  the  plaintiff,  paying  the  before-mentioned 
freight  for  the  same.  The  ship  thus  loaded,  and  having  no  other 
goods  on  board  her,  sailed  from  the  bay  of  Honduras,  on  her 
homeward  voyage  on  the  29th  of  March  1804;  and  on  the  21st 
of  April  following  was  so  damaged  in  a  storm  as  necessarily  to 
put  into  Savannah  in  Georgia  to  repair:  and  the  master  (who  was 
employed  by  the  defendants)  sold  a  part  of  the  mahogany  there 
to  pay  for  the  necessary  repairs  of  the  ship ;  but  the  general  ave- 
rage on  that  occasion  has  been  adjusted  and  settled  between  the 
parties.  On  the  8th  of  July  in  the  same  year  the  ship,  having  been 
refitted  again,  put  to  sea  with  the  remainder  of  her  cargo  in  the 
further  prosecution  of  her  homeward  voyage;  but  on  the  next 
day  was  captured  by  a  French  privateer,  and  carried  towards 
Guadaloupe,    On  the  6th  of  August  following  she  was  re-cap- 
tured off  that  island  by  one  of  his  majesty's  sloops  of  war,  and 
sent  to  St.  Kitt's;  where  on  the  5th  of  September  following  she 
i<.  was  driven  ashore  in  a  hurricane  and  wrecked;  but  the  then 

remaining  cargo  was  saved.  The  wreck  and  cargo  were  by  order 

of 
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of  the  Vice- Admiralty  Court  at  St.  KiWs  put  up  to  public  sale,        1808. 
without  the  privity  or  consent  of  the  plaintiff  or  defendants ; 
except  only  as  such  consent  may  be  involved  in  the  fact  of  the       uoainst 
master  of  the  Young  Nicholas  having  applied  for  the  said  order;      Prinsep. 
he  acting  on  that  occasion  according  to  the  best  of  his  judgment 
for  the  benefit  of  all  parties  concerned.    The  cargo  produced     L  3ol  J 
(after  paying  l-8th  of  the  proceeds  to  the  recaptors  for  salvage) 
1776^*  19^«  10^'    The  ship  netted  about  200i!.j  and  the  proceeds 
of  both  were  remitted  to  and  received  by  the  defendants.  And 
this  action  is  brought  to  recover  the  proceeds  of  the  goods  sold 
at  St.  Kitfs  and  remitted  to  the  defendants,  who  insist  on  retain- 
ing the  whole  thereof  on  account  of  freight,  which  they  allege 
to  be  due  prorata  itineris.  The  plaintiff,  on  the  contrary,  insists, 
that  he  is  entitled  to  recover  the  value  of  the  goods  sold  at  St. 
Kitt's,  without  any  allowance  for  freight.  The  questions  for  the 
opinion  of  the  Court  were.  Whether  any  freight  were  payable  to 
the  defendants,  in  respect  of  the  cargo  sold  at  St.  Kitt's?  If  any 
freight  were  payable  for  the  goods  sold  at  St.  Kitt's,  Whether 
such  freight  were  to  be  calculated  on  the  proportion  of  the  voy- 
age actually  performed  in  point  of  time,  or  distance,  or  only  on 
the  proportionate  diminution  of  expence  between  the  rate  of 
freight  from  Honduras  to  Ijondon,  and  the  rate  of  freight  from 
St.  Kitt's  to  London?  and  also.  Whether  freight  were  to  be  al- 
lowed on  the  quantity  of  goods  so  sold,  or  only  in  the  proportion 
their  neat  proceeds,  when  sold,  bear  to  their  prime  cost  on 
board,  or  to  what  they  would  have  neated  if  delivered  at  Lon- 
don? It  was  mutually  agreed,  that  when  the  rule  had  been 
given  by  the  Court,  the  result  should  be  settled  by  the  arbitra- 
tion of  fVilUam  Ludlam  of  Lloyd's  Coffee-house,  London,  mer- 
chant, in  conformity  to  such  rule. 

Marryat,  for  the  plaintiff,  contended  that  no  freight  at  all  was 
payable  in  respect  of  the  part  of  the  cargo  which  was  wrecked 
and  sold  at  St.  Kitt's,  and  remitted  to  the  defendants.  There  is 
great  difficulty  in  collecting  from  the  books  any  njle  for  ascer-  r  332  1 
taining  in  what  cases  freight  is  due  pro  rata  itineris ;  but  there 
is  no  case  of  rateable  fi-eight  established  except  where  the  owner 
of  the  goods  has,  in  consequence  of  the  misfortune  which  has 
impeded  the  due  course  of  the  voyage,  prevented  the  ship  owner 
from  forwarding  them  to  the  place  of  their  destination  by  dis- 
posing of  them  himself;  or  else  where  some  new  agreement  has 
been  expressly  made,  or  is  to  be  inferred  from  the  cii'cumstances, 
for  the  apportionment  of  the  freight.  But  nothing  of  the  kind  is 

S  2  here 
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1808.       here  found.    In  the  case  of  Luke  v.  Lyde  (a),  where  assumpsit 

was  brought  by  the  sliip  owner  for  the  freight,  the  goods  were 

against  *<^  ^^  conveyed  from  Newfoundland  to  Lisbon,  and  were  captured 
Pkiksep.  when  within  four  days  sail  of  Lisbon,  and  afterwards  recaptured 
and  carried  into  Biddeford  in  Devonshire,  where  the  merchant 
agreed  to  accept  his  goods,  without  requiring  the  master  to  send 
them  on  to  Lisbon;  but  on  the  contrary  altered  the  port  of  their 
destination  and  sent  them  to  Bilboa  in  another  vessel :  on  which 
the  master  recovered  pro  rata  itineris.  The  circumstances  of 
that  case  might  furnish  a  ground  for  an  implied  agreement  by 
the  merchant  to  pay  freight  pro  rata  rather  than  suffer  the  mas- 
ter to  forward  the  goods  by  another  conveyance  to  Lisbon,  when 
Bilboa  was  considered  to  be  the  better  market.  But  at  least  the 
merchant  had  the  option  to  accept  or  abandon  his  goods;  whereas 
here  the  plaintiff  had  no  option ;  but  the  master  has  made  an 
election  for  him,  withoxit  his  consent.  In  the  subsequent  case, 
however,  of  Cook  v.  Jennings  (b) ;  though  the  merchant  accepted 
his  goods  at  an  intermediate  place  in  the  course  of  the  voyage 
[  383  ]  where  the  vessel  was  wrecked,  yet  he  was  held  not  to  be  liable 
for  freight  pro  rata.  And  though  that  were  an  action  of  covenant 
on  the  charter-party,  on  which  some  reliance  was  had,  as  distin- 
guishing that  case  from  Luke  v.  Lyde :  yet  the  Court  in  general 
agreed  that  where  there  was  an  express  contract  for  the  freight, 
it  mattered  not  whether  it  were  with  or  without  a  seal.  Here 
the  special  counts  state  express  contracts,  which  are  verified  by 
the  facts  found :  and  the  other  facts  stated  exclude  the  presump- 
tion of  any  new  agreement.  [Lord  Ellenborough  C,  J.  An  ar- 
gument, I  presume,  will  be  urged  against  you  founded  on  the 
nature  of  the  action  of  assumpsit  for  money  had  and  received, 
whereby  it  will  be  said  that  you  have  waved  the  tort  and  ratified 
the  contract  of  sale,  and  must  therefore  take  it  with  its  conse- 
quences. What  do  you  say  to  that?]  There  is  no  case  where  a 
party  has  been  held  to  wave  a  tort,  unless  he  had  an  option  of 
suing  either  for  the  tort  or  upon  the  simple  contract.  In 
Smith  V.  Hodson  (c)  the  plaintiff  might  have  brought  trover;  but 
here  there  has  been  no  wrongful  conversion.  But  if  the  circum- 
stances of  the  case  shew  a  wrongful  act  in  the  master,  like  the 
tortious  sale  of  goods  by  a  carrier  of  his  own  accord,  then  as  the 
contracts,  and  the  breaches  of  them,  are  included  in  the  special 

(a)  2  Burr.  882.  and  1  Black  Rep.  190.  (b)      Term  Rep.  381. 

(f)  4  TermRep.m. 

counts, 
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counts,  which  are  framed  upon  the  terms  of  the  bills  of  lading,        1808. 

they  are  as  much  in  disaffirmance  of  the  act  of  the  master  as  if     

the  action  had  been  laid  in  trover.  He  then  argued  on  the  se-  against 
cond  point  respecting  the  mode  of  estimating  the  proportion  of  Prinse^. 
freight,  if  any,  to  be  paid  pro  ratft;  which  he  said  should  be  cal- 
culated according  to  the  beneficial  advancement  of  the  voyage 
fortheserviceoftheownerof  the  goods;  and  consequently  freight  [  384  ] 
can  only  be  due  from  Honduras  to  St.  Kittys.  And  this  should  be 
computed  on  the  salvage  value,  w^hich  was  the  i*ule  adopted  in 
Luke  V.  Lyde;  and  not  on  the  tonnage,  which  was  stipulated  for 
by  the  charter-party  on  the  supposition  of  a  delivery  at  London. 
For  if  the  defendants  be  entitled  to  any  freight,  it  must  be  on  an 
implied  new  contract,  on  which  they  could  only  demand  what 
is  equitable.  Coals  may  be  shipped  at  Shields  for  London,  and 
after  arriving  near  to  the  destined  port,  may  be  driven  back  and 
wrecked  at  Newcastle,  where  they  would  be  worth  nothing  in 
advance  of  the  original  price,  and  the  freight  may  be  worth  more 
than  the  value.  It  may  be  different  where  the  owner  agrees  to 
accept  his  goods  at  an  intermediate  place  in  the  voyage. 

Richardson,  for  the  defendants,  contended  that  the  special 
counts  could  not  be  supported,  and  that  the  true  question  arose 
upon  the  count  for  money  had  and  received.  The  action  is 
against  the  owners  of  the  ship,  and  it  is  found  that  they  con- 
tracted with  the  plaintiff  for  the  carriage  of  the  goods  under  seal  j 
therefore  the  terms  of  the  contract  cannot  be  altered,  nor  can  they 
be  bound  by  the  master  having  signed  bills  of  lading ;  though  the 
latter  would  be  liable  in  respect  of  his  contract;  as  would  the 
owners  by  implication,  in  respect  of  the  act  of  their  authorized 
agent,  if  they  were  not  under  an  express  contract  of  a  higher 
nature.  Besides,  no  breach  is  laid  in  the  special  counts  for  which 
the  defendants  are  liable;  for  the  failure  of  the  voyage  was  occa- 
sioned by  the  perils  of  the  sea,  namely,  the  storm;  though  even 
capture  has  been  held  (a)  to  be  a  peril  of  the  sea;  especially 
within  the  meaning  of  such  an  instrument  as  a  bill  of  lading.  L  ^^  ] 
Taking  the  case  then  on  the  general  count,  freight  pro  rata  itine- 
ris  peracti  is  payable  wherever  a  voyage  is  in  part  performed,  and 
the  completion  of  it  is  prevented  without  the  fault  of  the  owner 
or  master,  and  where  the  freighter  takes  to  the  cargo  or  to  such 
part  of  it  as  is  saved.  This  was  decided  in  Lutwidge  v.  Gray  (b) 
from  whence  it  appears  that  if  the  master  offer  to  carry  on  the 

(a)  Pickering  v.  Barkley,  2  Roll.  Abr.  248.  and  Sfi/l.  132. 

(b)  Dom.  Froc.  Feb.  1733,  Abbott  or)  Merchant  Ships,  3d  edit.  298.. 

cargo 
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1808.       carg^o  to  its  port  of  discharge  in  another  vessel,  and  the  freighter 
~  retiise,  the  other  shall  have  his  full  freight :  and  thoutch  he  make 

against  "®  ?"cl'  offer,  hc  shall  have  freight  pro  ratft.  In  these  cases  the 
Pkinsep.  master  is  considered  as  the  genenJ  agent  for  all  parties.  Luke 
V.  Lyde  (a)  is  express  on  the  same  point;  though  there  the  de- 
fendant received  his  goods  from  the  reeaptors,  and  not  from  the 
master;  and  though  he  had  no  benefit,  but  rather  loss,  from  the 
carrying  of  his  goods  to  Bideford :  the  freight  being  higher  from 
thence  to  Lisbon,  than  from  Newfoundland,  where  the  goods  had 
been  originally  shipped.  So  in  Mackrell  v.  Simon  (b),  where  the 
voyage  was  from  London  to  Canada  and  back  again,  Lord  Mans- 
field says,  "  If  the  ship  be  cast  away  on  the  coast  of  England, 
and  never  arrive  at  London;  yet  if  the  goods  be  saved,  freight 
shall  be  paid,  because  the  merchant  receives  advantage  ft'om  the 
voyage."  And  Baillie  v.  Modigliani  (c)  is  to  the  same  effect. 
The  principle  of  these  cases  is  not  contradicted,  but  rather 
.  confirmed,  by  Cook  v.  Jennings  (d),  and  was  admitted  by  Lord 
C.  J.  Eyre,  in  Curling  v.  Long  (e),  and  by  Lord  Ellenborongh, 
r  ogg  1  in  Molloy  v.  Backer  (f).  Then  the  acceptance  of  proceeds  by 
the  plaintiff  in  this  case  is  equivalent  to  the  receipt  of  the  goods 
in  the  former  cases;  as  appears  from  Rocats  de  navibus  et  naulo, 
note  81.;  which  was  recognized  in  Baillie  v.  Modigliani,  where 
the  goods  were  sold,  as  in  this  case,  without  the  concurrence  of 
the  owner,  but  by  the  direction  of  the  Court  of  Prize  in  France, 
before  the  restoration  was  decreed;  and  yet  Lord  Mansfield  was 
of  opinion  that  the  owner  could  not  take  to  the  proceeds  with- 
out payment  of  freight  pro  rat^.  Here  the  ship  and  goods  were 
carried  upon  the  recapture  into  St.  Kitt's,  where  the  Court  of 
Vice-Adrftiralty  had  authority  to  award  the  sale  of  them  for  pay- 
ment of  the  salvage.  Then  though  the  master  be  the  jrentral 
agent  of  the  ship-owners,  yet  in  case  of  extraordinary  calamity 
he  must  also  be  considered  as  the  agent  of  the  owner  of  the  goods, 
who  has  entrusted  them  to  his  care,  so  as  to  bind  him.  In  no 
respect  can  it  be  considered  as  a  tortious  act  of  the  master,  nor 
any  excess  of  his  authority,  which  arises  out  of  the  necessity  of 
the  case,  and  upon  the  exercise  of  a  sound  disci'etion  for*  the 
benefit  of  the  owner.  But  if  there  were  any  doubt  of  that,  the 
bringing  the  action  of  assumpsit  for  money  had  and  received  to 

(a)  2  Burr.  882. 

(b)  K.  B.  Trin.  IG  Geo  S.  Ahbott,  316, 

(c)  K.  B.  mi  25  Geo.  3.  Furk,  5a,  (d)  7  Term  Hep.  381. 
(e)  1  Bos,  and  Pull.  634,                                        {/)  5  East,  316. 

recover 
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recover  the  proceeds  of  the  sale  is  a  confirmation  of  the  sale.  In        1808. 
Smith  and  others,  Assignees  of  Lewis  and   Potter,  v.  Hodg-      ~ 
son  (a),  the  bankrupt  had  no  authority  on  the  eve  of  his  bank-       aaa'mst 
ruptcy  to  sell  the  goods  to  a  creditor,  with  a  view  of  giving  him      Prinsep. 
a  preference ;  but  the  assignees  having  brought  assumpsit  for 
goods  sold  and  delivered,  the  form  of  the  action  was  held  to  be 
an  affirmance  of  the  contract  of  sale,  so  as  to  entitle  the  creditor 
to  set-off  his  debt.    Next,  as  to  the  proportion  of  the  voyage 
for  which  freight  is  due  j  St.  Kitfs  must  be  admitted,  upon  the     [  387  ] 
authority  of  Roccus  {h)  in  the  place  before  cited,  to  be  the  point 
to  which  freight  is  to  be  paid;  being  the  place  "quo  mercedes 
inventae  sint :"  and  that  is  according  to  the  justice  of  the  case. 
But  such  freight  is  payable  upon  the  quantity  of  the  goods  con- 
veyed thither,  without  regard  to  their  value.    This  was  ex- 
pressly so  held  in  Lutwidge  v.  Gray,  and  in  Luke  v.  Lyde;  and, 
is  confirmed  by  the  general  principle,  that  freight  is  not  affected 
by  the  good  or  bad  state  of  the  cargo.    In  Lutwidge  v.  Gray, 
the  tobacco  was  in  so  bad  a  state,  that  it  was  even  found  ne- 
cessary to  burn  a  part  of  it :    and  in  Luke  v.  Lyde  (c)  Lord  , . 
Mansfield  said,  "  It  is  nothing  to  the  master  of  the  ship  whether 
the  goods  are  spoiled  or  not:    provided  the  freighter  takes 
them :  it  is  enough  if  the  master  has  carried  them  ;  for  by  so 
doing  he  has  earned  his  freight."     He  afterwards  says  that  the 
freighter  must  abandon  all  or  take  all:  he  cannot  pick  and 
choose.     "  It  is  quite  immaterial  (he  adds,)  what  the  merchant 
makes  of  the  goods  afterwards;  for  the  master  has  nothing  at  all 
to  do  with  the  goodness  or  badness  of  the  market."  This  essen- 
tially applies  to  a  case  like  the  present,  where  the  freight  was 
agreed  to  be  paid  by  the  tonnage. 

Marryat,  in  reply,  observed  that  the  plaintiff  here  had  exer- 
cised no  option  as  to  the  taking  of  his  goods  at  St.  Kitfs ',  but 
they  had  been  sold,  and  the  money  remitted  to  the  defendants, 
before  he  had  any  opportunity  of  interposing  and  judging  for 
himself:  and  this  distinguished  the  present  from  all  the  former 
cases,  except  Baillie  v.  Modigliani,  where  the  opinion  quoted 
was  not  the  point  in  judgment.  In  Lutwidge  v.  Gray  the  goods  [  388  J 
had  arrived  at  their  destined  port,  to  which  they  had  been  for- 
warded, before  they  were  burnt;  and  they  were  then  destroyed, 
in  order  to  avoid  paying  the  duty  for  them.  But  if  freight  be 
due  at  all  on  equitable  principles  pro  rata  itineris,  it  is  a 
rateable  freight  only  which  ought  to  be  paid  for  a  rateable  voy- 
age: and  if,  when  the  goods  are  delivered,  they  be  worth 
(d)  4  Term  Rep.  211.  (6)  Vide  2  Burr.  889. 

>  (f)  lb.  887. 

nothing 
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1808.        notliiiig  in  equity,  nothing  ought  to  be  paid  for  them.    Tlie 
-  passage  in  Roccus  does  not  specify  what  proportion  is  to  be 

aeainst  paid ;  and  in  the  absence  of  any  express  authority,  it  ought 
Pbjnsep.  to  be  measured  by  the  benefit  received  by  the  owner  of  the 
goods.  Tlien  the  form  of  the  action,  liowever  it  may  limit  the 
amount  of  the  plaintiff's  demand  to  the  actual  proceeds  of  the 
sale  received  by  the  defendants  j  and  though,  as  in  Smith  v. 
Hodson,  it  may  let  in  a  set-off  by  the  defendant;  cannot  amount 
to  a  recognition  of  an  authority  to  sell  the  goods.  In  Kitchen 
V.  Campbell  (a)  it  was  considered  that  the  legality  of  the  defen- 
dant's execution  against  the  bankiiipt's  goods,  after  he  had 
committed  an  act  of  banki*uptcy,  was  triable  either  in  trover 
for  the  value  of  the  goods,  or  in  assumpsit  for  the  proceeds  of 
the  sale  made  by  the  sheriff,  and  paid  over  to  the  defendant. 
The  case  stood  over  for  a  few  days:  and  now 
Lord  Ellenborough  C.J.  delivered  judgment. — ^This  case, 
which  was  argued  on  Tuesday  last,  stood  over,  rather  for  the 
purpose  of  our  looking  into  some  of  the  cases  cited,  particularly 
that  »of  Baillie  v.  ModigUanij  Park  63.,  than  from  any  doubt 

[  389  ]  which  the  Court  entertained  upon  the  main  points  of  the  case  now 
in  question.  It  will  be  recollected  that  it  was  an  action  of  as- 
sumpsit, brought  by  the  plaintiff,  a  >.hipper  of  goods  on  board 
the  ship  Young  Nicholas,  of  which  the  defendants  were  owners. 
The  parties  had  mutually  contracted  by  a  charter-party  of  af- 
freigh  tment  under  seal  executed  between  them,  for  a  voyage  from 
Falmouth  to  Honduras  Bay.  The  defendants  were  to  fetch  back 
from  thence  for  the  plaintiff  a  cargo  of  mahogany,  logwood,  &c. 
to  be  delivered  at  London,  "  the  dangers  of  the  seas  and  other 
unavoidable  casualties  always  excepted."  By  the  charter-party 
the  freight  was  stipulated  to  bepaid  in  particular  modes  and  pro- 
portions on  a  right  and  true  delivery  of  the  same  homeward-bound 
cargo.  This  right  and  true  delivery  of  the  homeward-bound 
cargo  at  the  port  of  its  destination  never  took  place :  as  the  ship, 
after  taking  in  such  cargo  at  the  Bay  of  Honduras,  was  first 
damaged  by  a  storm,  and  driven  into  Savannah  in  Georgia  to 
]  repair :  was  afterwards,  in  the  fiirther  course  of  her  voyage,  cap- 

tured by  a  French  privateer;  then  recaptured  by  a  king's  ship 
and  sent  into  St.  Kitt's,  where  she  was  driven  on  shore  in  a 
hun-icane  and  wrecked;  but  the  remainder  of  thecargo  (of  which 
part  had  been  before  sold  at  Savannah  for  the  expence  of 
^     repairs)  was  saved ;  and  upon  the  application  of  the  captain 

(a)  3  Wils.  303. 

to 


IN  THB  Forty-ninth  Year  of  GEORGE  III.  389 

to  the  Court  of  Vice- Admiralty  at  St.  Kitfs  for  an  order  for  that  1808. 
purpose,  was,  together  with  the  wreck  of  the  ship,  there  sold,  "" 
without  the  privity  or  consent  of  the  plaintiff,  or  of  the  defen-  against 
dants.  The  cargo  upon  such  sale  neated,  after  payment  of  Prinsep. 
l-8th  salvage  to  the  re-captors,  1776i.  19s.  lOd.,  which  was, 
together  with  the  proceeds  of  the  ship,  remitted  to  and  received 
by  the  defendants.  The  action  was  brought  by  the  plaintiff  to 
recover  these  proceeds  of  the  cargo  sold  at  St..  Kitt's  from  the  [  390  ] 
defendants,  who  had  so  received  them.  The  defendants  insisted 
upon  retaining  the  whole  of  such  proceeds  on  account  of  freight, 
to  which  they  claimed  to  be  entitled  pro  rati  itineris.  The 
plaintiff  insisted  upon  his  right  to  recover  the  whole  of  these  pro- 
ceeds, without  making  to  the  defendants  any  allowance  for 
freight.  The  declaration  in  which  this  recovery  was  sought  con- 
tained three  special  counts  in  assumpsit,  founded  two  of  them 
upon  two  bills  of  lading  signedby  the  master,  containing  the  first 
of  them  an  exception  of  "  the  dangers  of  the  seas^"  the  second, 
"  of  the  act  of  God,  the  king's  enemies,  fire,  and  all  and  every 
otherdangersandaccidentsof  the  seas,  navigation,"  &c.  Upon 
these  two  special  counts  the  plaintiffs  clearly  could  not  recover; 
both  because  they /contained  an  express  exception  for  the  very 
perils  by  which  the  loss  of  the  voyage  was  occasioned;  and 
also  because  the  plaintiff,  having  contracted  with  the  defen- 
dants by  charter-party  under  seal,  could  not  charge  the  defen- 
dants in  respect  to  the  same  subject-matter  in  virtue  of  a  con- 
tract not  under  seal,  and  signed  by  their  master  only  and  not  by 
themselves. 

As  to  the  3d  count,  whether  the  law  would  imply  any  such 
promise  to  account  for  the  proceeds  of  a  cargo,  wrongfully  sold 
and  converted,  upon  the  ground  of  such  conversion  only,  as  is 
therein  stated,  is  the  less  material  to  be  considered,  as  the  same 
merits  on  the  part  of  the  plaintiff  are  open  for  discussion  on  the 
count  for  money  had  and  received,  and  upon  which  count  the 
question  between  the  parties  distinctly  arises;  which  is,  whether 
the  defendants  have  a  lien  upon  and  can  claim  to  deduct  their 
freight  pro  rati  itineris  out  of  the  proceeds  of  the  cargo  sold  at 
St.  Kitt's,  and  which  are  now  in  their  hands.  It  was  contended  .  oqi  i 
on  the  part  of  the  defendants,  that  the  money  for  which  the  * 

goods  sold  is  a  substitution  for,  and  properly  represents,  the 
goods  themselves  i  and  that  as  the  defendants  would,  if  the  goods 
had  subsisted  in  specie,  have  had  a  lien  upon  them  for  their 
freight,  and  would  be  entitled  to  have  carried  them  if  they  could 
in  the  same  ship,  or  to  have  hired  another  for  that  purpose,  and 

so 
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1808.       so  as  to  have  earned  their  full  freight:  or,  if  the  plaintifFhad  taken 

■    them  out  of  their  hands  before  the  voyage  was  completed,  would 

against       ^^^^  ^^^"  entitled  to  hare  claimed  freight  pro  rat&  itineris 
Pbinsep.     against  him  j  so,  now,  the  plaintiff,  having  sued  for  the  proceeds 
in  this  form  of  action  "  for  money  had  and  received,"  has,  in 
virtue  of  his  so  suing,  adopted  and  confirmed  the  act  of  the 
master,  by  which  th  e  goods  were  converted  into  money,  by  which 
''    *  thefiirthcr  conveyance  of  them  in  the  course  of  the  voyage  was 

prevented,  and  by  which  of  course  the  full  freight  of  them  was 
prevented  from  being  earned.  But  the  fallacy  of  the  argument 
on  the  part  ot  the  defendants  appears  to  us  to  consist  in  at- 
tributing more  effect  to  the  mere  form  of  this  action,  than 
really  belongs  to  it.  In  bringing  an  action  for  money  had  and 
received,  instead  of  trover,  the  plaintiff  does  no  more  than 
wave  any  complaint,  with  a  view  to  damages,  of  the  tortious 
'  act  by  which  the  goods  were  converted  into  money ;  and  takes 

to  the  neat  proceeds  of  the  sale  as  the  value  of  the  goods, 
subject  of  course  to  all  the  consequences  of  considering  the 
demand  in  question  as  a  debt,  and,  amongst  others,  to  that  of 
the  defendants'  having  a  right  of  set-off,  if  they  should  happen 
to  have  any  counter  demand  against  the  plaintiff.  But  we  have 
been  much  pressed  with  the  authority  of  the  case  of  Baillie  v. 
Modigliani,  as  supposed  to  be  similar  to  the  present ;  and  in 
[  392  ]  which  Lord  Mansfield  is  stated  to  have  said,  "  In  this  case  the 
value  of  the  goods  was  restored  in  money,  which  is  the  same  as 
the  goods,  and  therefore  freight  was  due  pro  rat^  itineris." 
This  however,  as  every  other  proposition  laid  down  by  a  Judge, 
ought  to  be  understood  with  particular  reference  to  the  facts  of 
the  case  then  before  the  Court.  That  was  the  case  of  a  ship 
sailing  with  goods  from  Nevis  to  Bristoly  which  was  captured  in 
the  course  of  the  voyage,  carried  into  France,  and  condemned 
there :  butthe  sentence  of  condemnation  wasafterwards  reversed, 
and  restitution  awarded.  The  ship  and  cargo  had  however  in  the 
mean  time  been  sold:  butthe  proceeds  of  the  sale  had  been  paid, 
as  it  should  seem  from  the  note,  to  the  owner  of  the  goods,  de- 
ducting the  charges  of  the  appeal :  and  the  owner  of  the  goods 
had  out  of  the  money  paid  the  owner  of  the  ship  freight  pro  ratft 
itineris.  Of  this  payment  of  freight  the  owner  of  goods  claimed 
the  reimbursement  frona  his  underwriters  upon  a  policy  on  goods : 
but  it  was  properly  answered  on  the  part  of  the  defendant,  and 
the  Court  held  accordingly,  that  the  insurer  on  goods  was  not 
liable  to  have  the  charge  affreight  thrown  upon  him,  because  he 
had  not  engaged  to  indemnify  against  it:  and  this  was  sufficient 

for 
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for  the  decision  of  the  only  question  then  directly  in  judgment        1808. 
before  the  Court.  But  it  appears  from  the  note  of  that  case  that 
Lord  Mansfield  did  in  that  case  further  hold  that  freight  pro  rat&       aeainst 
itineris  was  a  charge  upon  the  proceeds  of  the  goods  sold  in  the      Prihsep. 
hands  of  the  owner  of  the  goods  to  whom  those  proceeds  had 
been  rendered  in  lieu  of  his  goods.  But  in  what  case,  and  under 
what  circumstances,  did  Lord  Mansfield  so  hold?  Was  it  in  the 
case  of  tortious  unauthorized  sale,  as  the  one  now  in  question 
must  be  taken  to  have  been;  particularly  since  the  late  case  of 
Reid  V.  Darby  (a)  decided  in  this  court  in  Trinity  term  last  ?      [  393  ] 
Or  in  a  case  in  which  the  competency  of  jurisdiction  of  the 
several  courts  which  condemned  and  restored  was  unquestion- 
able: where  if  the  ship  and  goods  had  been  restored  in  specie, 
the  right  of  the  ship-owni^r  to  earn  full  freight,  by  carrying  the 
goods  to  the  delivering  port,  was  entire ;  and  where  the  pos- 
sibility of  doing  so  had  only  been  prevented  by  the  act  of  the 
Court  or  its  officers,  in  making  sale  of  the  goods  pending  the  suit, 
and  by  no  fault  on  the  part  of  the  owner  of  the  ship  ?   And  how- 
ever just  it  may  be  that  a  substitution  of  money  for  goods,  made 
by  the  authority  of  a  competent  tribunal,  shall  be  equivalent  to 
the  actual  restitution  of  the  goods  themselves,  as  far  as  respects 
all  interests  in  and  liens  upon  thatfund;  and  however  reasonable 
it  maybe  that  an  owner  thus  taking  the  substitute,  which  requires 
no  further  conveyance,  should  be  considered  as  virtually  dispens- 
ing with  the  further  duty  of  the  ship-owners,  which  would  have 
remained  to  be  performed  if  the  goods  had  still  continued  in 
specie ;  yet,  no  such  dispensation  with  the  duty  of  fiirther  con- 
veyance on  the  part  of  the  owner  of  the  goods  can  be  implied  in 
a  case  like  the  present,  in  which  the  further  conveyance  of  them 
is  rendered  impossible  by  an  act  of  the  immediate  agent  of  the 
ship  owners  themselves,  to  which  he,  the  owner  of  the  goods,  is 
neither  actually  nor  virtually  consenting  by  himself,or  any  agent 
empowered  to  consent  on  his  behalf  j  and  to  which  he  isnotcom- 
pelled  to  submit  by  any  regular  exercise  of  legal  authority  in  any 
quarter  whatsoever;  and  from  which  he  can,  according  to  what 
is  contended  for  on  the  part  of  the  defendants,  derive  no  benefit 
whatever;  inasmuch  as  the  pro  rata  freight  claimed  by  them  ex- 
ceeds the  whole  amount  of  the  proceeds  of  the  goods  sold.  Upon 
this  view  of  the  case  of  Baillie  v.  Modigliani,  compared  with  the 
present,  it  affords  no  authority  adverse  to  the  claims  made  by  the 
plaintiff  in  the  present  action.    The  principles  which  appear  to 

(a)  Ante,  143. 
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govern  the  present  action  are  these:  the  ship  owners  undertake 
that  they  will  carry  the  goods  to  the  place  of  destination,  unless 
prevented  by  the  dangers  of  the  seas,  or  other  unavoidable  casual- 
ties :  and  the  freighter  undertakes  that  if  the  goods  be  delivered 
at  the  place  of  their  destination  he  will  pay  the  stipulated  freight: 
but  it  was  only  in  that  event,  viz.  of  their  delivery  at  the  place  of 
destination,  that  he,  the  freighter,  engages  to  pay  any  thing.  If 
the  ship  be  disabled  from  completing  her  voyage,  the  ship-owner 
may  still  entitle  himself  to  the  whole  freight,  by  forwarding  the 
goods  by  some  other  means  to  the  place  of  destination;  but  he 
has  no  right  to  any  freight  if  they  be  not  so  forwarded  j  unless 
the  forwarding  them  he  dispensed  with,  or  unless  there  be  some 
new  bargain  upon  this  subject.  If  the  ship-owner  will  not  for- 
ward them,  the  freighter  is  entitled  to  them  without  paying  any 
thing.  One  party,  therefore,  if  he  forward  them,  or  be  prevented 
or  discharged  from  so  doing,  is  entitled  to  his  whole  freight;  and 
the  other,  if  there  be  a  refusal  to  forward  them,  is  entitled  to 
have  them  without  paying  any  freight  at  all.  The  general  pro- 
perty in  the  goods  is  in  the  freighter;  the  ship-owner  has  no  right 
to  withhold  the  possession  from  him,  unless  he  has  either  earned 
his  freight,  or  is  going  on  to  earn  it.  If  no  freight  be  earned, 
and  he  decline  proceeding  to  earn  any,  the  freighter  has  a  right 
to  the  possession.  The  captain's  conduct  in  obtaining  an  order 
for  selling  the  goods,  and  selling  them  accordingly,  which  was 
unnecessary,  and  which  disabled  him  from  forwarding  the  goods, 
was  in  eflfect  declining  to  proceed  to  earn  any  freight,  and 
therefore  entitled  the  plaintiff  to  the  entire  produce  of  his  goods, 
without  any  allowance  for  freight.  The  postea  must  therefore 
be  delivered  to  the  plaintiff. 


Nm.mh.  The  King  against  The  Inhabitants  of  Woburn. 

A  rated  in-       T  TpQN  an  appeal  by  the  churchwardens  and  overseers  of  the 
parish  is  to  be  poor  of  the  parish  of  St.  Alban  in  the  county  of  Hertford 

considered  as   acfainst  an  order  of  iustices  for.  the  removal  of  Mary  Brown, 
a  partv  to  an       °  •'  j  ' 

appeal  be- 
tween his  parish  and  another,  touching  the  settlement  of  a  pauper,  although  the  nominal  par- 
ties be  the  churchwardens  and  overseers  of  the  poor  of  the  respective  parishes;  and  being  as 
such  party  directly  interested  in  the  event  of  that  proceeding,  he  cannot  be  compelkd  to  give 
evidence  by  the  adverse  parish,  even  since  the  stat.  46  Geo,  3.  c.  37.,  not  being  within  the 
words  of  that  law. 

widow. 
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widow,  and  her  children,  from  the  parishof  Woburn  in  the  county 
of  Bedford  to  St.  Alban,  John  Hilliard,  an  inhabitant  of  the  ap- 
pellants' parish  of  St.  Alban,  and  rated  and  paying  to  the  poor's 
rates  of  the  said  parish,  was  called  as  a  witness  on  the  part  of  the 
respondents,  and  refused  to  give  evidence.  The  Sessions  were 
of  opinion  that  the  said  John  Hilliard  was  not  compellable  to 
give  evidence,  and  quashed  the  said  order;  subjectto  the  opinion 
of  this  Court  on  the  point. 

Topping  and  Peckwell,  in  support  of  the  order  of  Sessions, 
contended,  1st,  that  the  witness  was  privileged  from  giving  evi- 
dence by  being  a  party  to  the  suit.    2dly,  As  being  directly  inte- 
rested in  the  question,  and  therefore  not  within  the  act  of  the 
46  Geo.  3.  c.  37;  but  rather,  if  at  all  within  the  exception  of 
that  act,  as  exposing  him  to  a  penalty.     First,  Though  the 
churchwardens  and  overseers  of  the  poor  are  under  different  acts 
the  representatives  and  trustees  of  the  parish;  yet  they  have  no 
power  to  appeal  against  an  order  of  removal,  except  as  inhabi- 
tants: for  the  Stat.  13  &  14  Car.  2.  c.  12.  s.  2.  gives  the  appeal 
to  "  all  such  persons  who  shall  think  themselves  aggrieved," 
&c. ;  and  such  persons  are  aggrieved,  not  as  parish  officers,  but 
as  inhabitants  paying  to  the  rates,  out  of  which  fund  the  expence 
of  maintaining  the  pauper  is  to  be  borne,  as  well  as  the  costs  of 
the  appeal.  Therefore  though  the  churchwardens  and  overseers 
may  be  the  nominal, yet  theinhabitantsoftheparish paying  to  the 
rates  are  the  real  parties  to  the  suit:  and  that  is  further  exempli- 
fied by  the  practice  of  entitling  the  cause  after  it  is  removed  into 
this  court,  which  is  "the  King  against  the  Inhabitants  "  &c. 
The  like  consideration  obtains  in  equity  in  all  cases  where  pa- 
rishioners are  interested  in  a  suit:  they  are  considered  as  the  real 
parties,  though  the  churchwardens  and  overseers  may  be  the  no- 
minal parties  (a).  This  differs  from  the  case  of  a  corporator  (bj, 
who  may  be  a  witness  in  any  cause  in  which  the  corporation  are 
parties,  if  he  be  not  personally  interested  in  the  result,  but  only 
in  respect  of  the  common  corporate  fund.   Then  if  the  witness 
called  be  a  party  to  the  suit,  clearly  he  is  not  within  the  late  sta- 
tute.   2dly,  Whether  or  not  in  form  a  party,  the  witness  was 
immediately  interested  in  the  event  of  the  suit.  The  costs  of  the 
appeal  and  the  burthen  of  maintaining  the  pauper,  if  settled  in 
the  witness's  parish,  are  charges  on  the  rates,  by  which  his  quota 
may  be  increased.    This  has  always  been  considered  as  interest 
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(a)  Bridgman's  Annal.  Index  to  Chan.  Rep.  passim. 

(b)  Vide  Peake's  Evidence,  149.  161. 
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1808.       sufficient  to  exclude  such  an  one  from  being  called  by  his  own 
*~~~~  parish  *  to  give  evidence  for  them;  andmustthereforebesufficient 

The  Inhabi-    **^  protect  him  from  being  compelled  to  give  evidence  against 
tanfs  of      himself.     In  this  respect  the  case  is  very  different  from  Rex  v. 

r  *'^07  1  -^*''^  Lumley  ^«^,  where  theparishioner,  who  was  compelled  to 
^  be  examined  as  a  witness  for  the  adverse  parish,  was  not  rated  at 
the  time.  It  was  not  in  the  contemplation  of  the  Legislature 
when  they  passed  the  act  of  the  46  Geo.  3.  to  compel  one  who 
was  directly  interested  in  the  very  question  and  suit  in  judgment 
to  give  testimony  against  his  own  interest.  The  very  wording  of 
the  act  shews  that  they  looked  to  an  interest  in  some  otlier  civil 
suit.  They  declare,  "  that  a  witness  cannot  by  law  refuse  to 
"  answer  a  question  relevant  to  the  matter  in  issue,  the  answering 
"  of  which  has  no  tendency  to  accuse  himself,  or  to  expose  him 
"  to  penalty  or  forfeiture  of  any  nature  whatsoever,  by  reason 
*'  onlyy  or  on  the  sole  ground,  that  the  answering  of  such  ques- 
"  tion  may  establish  or  tend  to  establish  that  he  owes  a  debt,  or 
**  is  otherwise  subject  to  a  civil  suit,  either  at  the  instance  of  his 
"majesty,  or  of  any  other  person  or  persons."  If  this  case  come 
within  any  of  the  words  of  the  act,  it  is  within  the  exception  as 
exposing  the  witness  to  a  penalty;  for  it  subjects  him  to  a  dis- 
tress, and  to  personal  imprisonment  (b)  in  default  of  sufficient 
distress :  (and  the  question  must  depend  on  the  witness's  interest 
and  situation  at  the  time  he  was  required  to  be  examined:)  but 
in  no  event  could  it  subject  him  to  a  civil  suit  either  at  the  in- 
stance of  the  king  or  of  any  other  person.  And  these  latterwords 
sufficiently  shew  that  the  suit  contemplated  by  the  act  was  one  to 

[  398  1  beafterwardsinstitutedagainstthewitnesshimselfin consequence 
of  the  evidence  he  is  compelled  to  give  at  the  trial,  and  not  the 
very  suit  in  which  the  evidence  was  given.  It  never  could  have 
been  made  a  doubt  before  the  statute,  but  that  a  person  who  was 
directly  interested  in  the  result  of  the  suit  in  judgment  was  not  a 
competent  witness  in  support  of  his  interest,  nor  was  compellable 
to  be  examined  against  it.  Bills  of  discovery  in  equity  were 
meant  to  supply  the  defect  of  the  courts  of  law  in  this  respect. 
There  are  cases  in  the  books,  such  as  Title  v.  Greevett  (c),  where 
it  is  said  that  a  witness,  though  he  may,  shall  not  be  compelled 
to  give  evidence  which  would  subject  him  to  a  civil  action.  And 
there  were  many  other  decisions  the  other  way.  The  statute 
however  has  now  disposed  of  every  such  objection,  upon  which 

(a)  6  Term  Rep.  157.  (b)  By  stat.  48  Eliz.  c.  2.  s.  4. 

(c)  2  Ld.  Ray.  1008. 

alone 
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alone  any  doubt  could  ever  have  been  entertained  before  that 
time.  [The  case  of  The  King  v.  St  Lawrence  in  Winchester  (a) 
having  been  referred  to  by  the  counsel  for  the  respondents,  as 
in  point;  where  on  a  question  of  settlement  between  the  pa- 
rishes of  St.  Maurice  and  St.  Lawrence  in  Winchester,  a  parish- 
ioner of  the  latter,  who  was  rated  to  the  poor  there,  was  sub- 
poened  by  the  adverse  parish,  and  compelled  to  give  evidence 
against  hisown  parish,  notwithstanding  his  objection  to  it.]  They 
answered,  that  it  seemed  as  if  the  witness  had  at  last  waved  his 
'privilege;  for  the  counsel  in  support  of  the  order  of  Sessions 
there  observed  that  the  witness  did  not  persist  in  refusing  to  give 
evidence:  and  Lord  Mansfield  only  said  that  it  was  scandalous 
to  make  the  objection;  and  that  in  cases  of  that  kind  it  was  rea- 
sonable that  the  truth  of  the  facts  should  be  fairly  inquired  ihto, 
ajid  that  was  a  ready  way  to  come  at  it:  a  reason  which  would 
equally  apply  to  compelling  a  defendant  on  the  record  to  give 
evidence  against  himself.  And  as  to  the  case  of  Cox  v.  Whalley 
there  referred  to  in  a  note,  as  one  wherein  the  same  objection  had 
been  overruled;  they  said  it  was  certainly  a  mistake:  as  ap- 
peared by  the  following  note  of  it;  which  was  now  read  in  court. 
Cox  V.  Whalley  and  othei's,  sittings  at  Westminster  after  Mich. 
1779,  before  Lord  Mansfield  C.  J.  It  was  an  action  by  the  mas- 
ter of  a  tavern  for  a  dinner  provided  by  the  joint  order  of  eight 
persons,  four  of  whom  were  made  defendants  in  that  action. 
The  plaintiff  called  one  of  those  who  was  not  sued,  to  prove  that 
the  entertainment  had  been  provided  as  stated.  The  witness 
himself  objected  that  being  a  party,  he  ought  not  to  be  exa- 
mined :  and  the  objection  was  supported  by  the  defendant's 
counsel.  On  the  other  side  Mr.  Dunning,  for  the  plaintiff,  said 
that  it  was  competent  for  the  plaintiff  to  examine  any  witnesses 
whose  interest  might  incline  them  against  him;  although  the 
witness  might  by  his  testimony  charge  himself.  And  Lord 
Mansfield  disallowed  the  objection,  and  ordered  the  witness  to 
be  examined.  He  said  that  a  person  against  whom  a  bill  is 
filed  for  a  discovery  cannot  demur  to  it  on  the  ground  of  his 
having  an  interest  against  the  party  so  calling  him." 

The  Attorney- General  and  Best  contra.  As  to  the  question, 
whether  or  not  the  inhabitants  of  theparish  were  all  parties  to  the 
suit?  it  must  be  decided  by  looking  to  the  title  of  the  appeal  as 
it  is  entered  at  the  sessions,  where  the  question  arose,  on  the  ob^ 
jection  taken,  and  not  as  the  case  is  intitled  when  removed  into 
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tliis  *Courtby  certiorari,  and  there  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  are  the  only  parties  to  tiie  suit 
known  to  that  Court.  And  in  a  court  of  law  none  but  those  who 
are  tlie  actual  parties  to  the  suit  on  the  record  can  be  privileged 
as  such  from  giving  evidence  when  called  by  the  adverse  party, 
now  thatall  abjection  on  the  score  of  giving  evidence  against  their 
own  civil  interests  is  done  away  by  the  statute.  Therefore  there 
seemsnoreasonwhyacestuiquetrustinanactionby  or  against  his 
trustee  may  not  be  called  as  a  witness  by  the  adverse  party.  The 
case  of  TTie  King  v.  St.  Lawrence  in  Winchestei'  {a)  is  an  express 
authority  to  shew  that  a  parishioner,  though  paying  to  the  poor 
rates  of  one  parish,  may  be  called  as  a  witness  by  an  adverse  parish 
litigating  with  theother  a  question  on  the  settlement  of  a  pauper. 
And  so  far  as  the  technical  objection  goes  to  the  calling  a  parish- 
ioner as  a  witness  who,  it  is  said,  is  in  effect  a  party,  the  autho- 
rity of  that  case  is  confirmed  by  The  King  v.  Little  Lumley  (6): 
for  in  that  view  of  the  question  it  is  immaterial  whether  the  pa- 
rishioner were  actually  rated  at  the  timt.  If  the  Inhabitants  of 
the  parish,  and  not  the  churchwardens  and  overseers  of  the  poor, 
be  considered  as  the  real  parties  to  the  suit,  the  only  difference 
between  one  who  is  rated,  and  another  who  is  omitted  in  the  rate, 
ison  account  of  his  interest;  which  the  statute  has  now  removed. 
If,  however,  rated  inhabitants  are  alone  to  be  considered  as  parties 
to  the  suit,  one  consequence  must  follow,  which  has  never  hitherto 
been  admitted  in  practice,  that  the  declarations  of  any  such  inha- 
bitants as  to  the  matter  in  issue  may  be  given  in  evidence  by  the 
adverse  parish;  for  even  the  declarationof  a  mere  trustee,  being 
a  nominal  party  on  the  record,  was  held  in  Bauermon  v.  Rade- 
nius  (c)  to  be  evidence  against  his  cestui  quetrust?  Taking  him 
however  to  be  an  inhabitant,  having  rateable  property  in  the  pa- 
rish, forwhich  he  is  rated,  and  therefore  as  being  consequentially 
interested  in  the  decision  of  the  appeal,  still  he  is  not  in  thesame 
situation  as  a  party  to  a  suit.  He  is  not  bound  to  appear,  nor  to 
take  any  notice  of  the  proceedings  going  on  against  his  parish : 
the  inhabitants  may  perhaps  eventually  be  called  upon  for  contri- 
bution to  a  rate,  but  no  process  lies  to  compel  their  appearance 
in  court.  So  neither  can  the  judgment  affect  him  immediately. 
Suppose  the  pauper  adjudged  to  be  settled  in  the  witness's  parish 
and  the  parish  refuse  to  receive  or  provide  for  him ;  the  parish 
officers  may  be  indicted,  but  not  the  witness  as  a  mere  parish- 


(a)  Burr.  S,  C.  588. 
(c)  7  ^em  Rep.  QQ 


(fc)  6  Term  Rep.  15 


loner. 
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ioner.  He  cannot  be  pursued  by  any  process  which  can  issue 
uj)on  such  a  judgment,  as  a  party  to  the  suit  may.  The  costs 
awarded  cannot  be  levied  upon  him,  but  are  only  payable  out  of 
the  general  fund  by  the  parish-officers,  and  they  alone  are  an- 
,  swerable  for  the  payment.  The  making  of  a  rate  by  those  offi- 
cers, out  of  which  the  pecuniary  charges  of  the  costs,  and  of  the 
future  maintenance  of  the  pauper  settled  upon  them,  are  to  be 
defrayed,  is  a  matter  altogether  collateral  to  the  judgment  of  the 
Sessions.  Neither  does  it  follow  necessarily  that  the  witness  will 
be  personally  amesnable  to  the  remedies  given  to  enforce  pay- 
ment of  the  ratej  for  he  may  rid  himself  of  any  personal  re- 
sponsibility by  removing  out  of  the  parish,  though  his  property 
might  be  affected  by  it :  but  that  objection  goes  merely  to  his  in- 
terest, which  is  removed  by  the  late  act.  At  any  rate  the  interest 
of  such  a  witness  in  the  question  is  very  remote;  and  it  would 
be  a  strange  construction  of  the  act  to  say  that  it  shall  not  shelter 
one  who  has  a  direct  interest  in  refusing  to  answer  a  question 
which  will  certainly  subject  him  to  an  action  for  a  debt ;  but  that 
it  shall  shelter  one  who  has  a  more  remote  interest  which  can 
only  be  reached  by  a  future  collateral  proceeding,  which  he  may 
avoid  altogether  by  removing  from  the  parish.  The  exceptions 
in  the  act  as  to  not  compelling  a  witness  to  acaise  himself  of  any 
offence  or  to  subject  himself  to  any  penalty  or  forfeiture^  can  in 
no  fair  construction  of  the  word  penalty ,  as  there  used,  be  ap- 
plied to  the  remedies  given  for  collecting  the  poor-rate.  And 
they  urged  the  inconvenience  which  might  ensue  from  holding 
that  such  a  witness  was  not  compellable  to  answer,  (and  which 
it  was  suggested  had  occurred  in  the  particular  case),  if  after 
giving  evidence  which  prevented  the  removal  to  another  parish, 
on  the  ground  of  a  settlement  in  his  own,  the  adverse  parish 
should  not  be  able  to  avail  itself  of  that  testimony  when  the  re- 
moval was  made  upon  that  evidence  to  the  witness's  parish. 

The  Court  said,  that  the  question  being  of  general  conse- 
quence, as  involving  the  construction  of  the  late  act,  they  would 
advise  upon  it  before  they  delivered  their  opinion.  And  Le 
Blanc  J.  observed,  that  if  the  Sessions  had  been  aware  at  the 
time  of  the  extent  of  the  question,  there  would  have  been  no  dif- 
ficulty: for  if  the  witness  were  rejected  on  the  ground  of  his 
being  a  party  to  the  suit,  his  declaration  of  any  facts  touching 
the  matter  in  issue  would  necessarily  have  been  evidence 
against  him. 

Lord  Ellenborough  C.  J.  now  delivered  the  judgment  of 
the  Court. 
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1808.  This  Session's  case  was  argued  on  Wednesday  last,  and  the 

— '■ — —  Court  wished  to  consider,  whether  the  very  ungracious  objec- 
t^aimt^  *^°"*  made  by  a  rated  inhabitant  of  the  *appeaUng  parish,  to  be 
The  Inhabi-  examined  as  a  witness  when  called  upon  by  the  respondents, 
\^'burn  were  well  founded :  and  on  consideration  we  are  of  opinion  that 
r  *4(Yi  1  *^^'  ^*  ^^^'  '^^^  parties  appealing  before  the  court  of  quarter 
sessions,  as  appeared  by  the  proceedings  returned  to  this  Court, 
were  the  churchwardens  and  overseers  of  the  parish  of  St.  Alban  ; 
which  at  first  seemed  to  afford  an  answer  to  the  objection,  that 
the  inhabitant  proposed  to  be  called  was  not  a  party  to  the  pro- 
ceeding: but  in  reality  the  appeal  is  by  them  on  behalf  of  the 
inhabitants  of  the  parish,  who  are  all  of  them  paying  to  the  rates, 
the  parties  grieved,  and  are  all  directly  and  immediately  inte- 
rested in  the  event  of  the  proceeding,  by  which  the  maintenance 
of  the  pauper  is  to  be  fixed  on  them  or  removed  from  them,  as 
well  as  the  costs.  It  is  a  long-established  rule  of  evidence  that 
a  party  to  the  suit  cannot  be  called  upon  against  his  will  by  the 
opposite  party  to  give  evidence:  and  we  think  that  the  late  act 
of  the  46th  of  the  king  does  not  break  in  upon  this  rule.  That 
act  takes  away  the  right  of  objecting  by  reason  only,  or  on  the 
sole  ground  that  the  answering  the  question  may  establish  or 
tend  to  establish  that  the  witness  owes  a  debt,  or  is  otherwise 
subject  to  a  civil  suit.  But  that  is  not  the  ground  of  the  pre- 
sent objection :  nor  does  it  appear  to  us  to  have  been  the  inten- 
tion of  the  legislature  by  this  act  of  parliament  to  alter  the  si- 
tuation of  parties  to  a  suit  or  proceeding,  more  especially  in  a 
proceeding  such  as  the  present,  where  the  situation  of  Hilliardy 
the  person  proposed  to  be  examined,  did  not  bring  him  within 
the  words  of  the  act,  nor  the  inconvenience  intended  to  be  re- 
medied by  it.  We  therefore  are  of  opinion  that  the  Sessions 
have  properly  deteimined  the  party  not  to  be  compellable  to  give 
evidence.  And  that  their  order,  quashing  the  order  of  the  two 
justices,  must  be  affirmed. 
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The  King  asainst  The  Justices  of  Wiltshire.         Monday, 


T 


Nov.  28th. 

HIS  was  a  rule  calling  on  these  justices  to  shew  cause  why  Though  an  ap- 

a  writ  of  mandamus  should  not  issue,  commanding  them  ^n  orcFcrofre- 

to  enter  continuances  upon  the  appeal  of  the  inhabitants  of  the  moval  has 

parish  of  Stourton  in  Wilts  against  an  order  of  removal  of  a  cer-  and  adiourned 

tain  pauper  from  Mere  to  Stourton,  and  to  hear  and  determine  once  byvirtue 

the  said  appeal.  teo'iTr' 

This  was  founded  on  an  affidavit  of  the  appellant's  attorney,  s.  8.,  and 

living  at  Wincaunton  in  Somerset,  by  which  it  appeared  that  he  P'^VS"  P^ 
^       ,  ,  '     •'  t*  justices  in  ses- 

was  applied  to  by  the  parish-officers  of  Stourton,  on  the  19tli  of  sions  have  a 
April  last,  to  enter  the  appeal  and  get  it  respited  until  the  next  discretionary 

.  /•     1  .   1  •  /•  1      /•    1        power  to  de- 

scssions;  m  consequence  or  which  notice  of  appeal  and  oi  the  tcrmine  whe- 

intended  motion  to  resj)ite  was  given  to  the  respondents.   That  ^^^^  reasona- 
the  next  sessions  was  held  on  the  26th  o( April,  when  the  appeal  been  eiven 
was  entered  and  respited  to  the  Midsummer  sessions,  which  was  ot  the  appel- 
heldat  fVarminster  on  the  12th  of  July.    On  the  2d  of  July  the  tionto  pro- 
appellant's  attorney  learnt  for  the  first  time  that  the  Sessions  had  ceed  on  the 
made  certain  rules  for  their  practice,  which  were  not  published  adjourned  un- 
till  after  the  April  sessions,  nor  acted  upon  or  officially  circulated  peal ;  yet  il 
till  the  Midsummer  sessions,  by  which  it  was  required  that  on  all  tlK"\v>pearat 
trials  of  appeals  the  notice  of  trial  was  to  be  given  on  or  before  such  adjoum- 
the  Monday  in  the  week  next  before  the  sessions,  othcrwi  ,e  the  <^4  Sessions 

•^  wiuioui  near- 

notice  to  be  deemed  insufficient;  and  that  the  like  notice  icas  to  be  ing  it,  on  the 

given  in  the  case  of  respited  appeals,  unless,  &c.    That  on  Tues-  fl^^^^u     J^^^^ 

day  the  6th  of  July  notice  of  trial  of  the  appeal  wasscrved  on  the  autliority  to 

respondents  at  6  o'clock  in  the  morning,  dated  the  dav  before,  ^'"/'^  ^^T  ?^"^* 

^  o7  .  ^    otasufncient 

being  as  soon  as  the  signatures  of  the  parish-officers  could  be  ob-  length  of  no- 

tained.  That  the  usualnotice  theretofore  required  in  such  cases  ^'^^  ^^  ^^"'  ^o- 
,    ,  .    ,  ,         .  ...  .  .       1  .  spondents 

m  this  and  the  neighbouring  counties  *was  given  in  this  case,  according  to  a 

That  the  appellant's  attorney  attended  the  Midsummer  sessions  "ew  rule  of 

on  Tuesday  the  12th  of  July,  and  on  the  next  day  the  appeal  was  nu,i^ratc(l  two 

called  on,  when  the  respondents  objected  that  the  notice  had  not  sessions  be- 

bcen  given  in  time.     That  the  a{)pellants  then  applied  to  the  first' acted  up- 

Court  for  an  adjournment  under  the  circumstances,  offering  to  on,  and  which 

pay  the  costs  of  the  day;  but  the  Court  refiised  it,t.hlnking  they  ^novvn  to  the 

had  no  power  to  do  so.     Affidavits  were  also  read  in  answer  to  appellam's  at- 

r   *aO^   1  torney,  who 

former  usual  notice,  this  Court  will  grant  a  mandamus  to  the  Sessions  to  enter  continuances 
and  hear  the  appeal. 

T  2  this 
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this  rule,  alleging  that  the  new  order  of  practice  was  made  at 
the  preceding  January  sessions  held  at  Devizea;  and  that  notice 
of  it  was  immediately  after  promulgated  in  the  county.  That 
the  appellant's  attorney  lived  only  5  miles  from  Stourtorij  though 
in  the  county  of  Somer^ef;  and  that  the  litigating  parishes  were 
very  near  to  each  other. 

Garrow,  ii.  Williams,  and  Casberd,  shewed  cause  against  the 
rule,  and  contended  that  the  magistrates  were  the  sole  judges  by 
the  act  of  the  9  Geo.  ].  c.J.  s.  8.  of  what  was  reasonable  time 
for  giving  notice  of  appeal :  and  having  laid  down  a  rule  for  re- 
gulating their  discretion,  of  which  notice  had  been  promulgated 
at  two  preceding  sessions,  all  persons  were  bound  to  take  notice 
of  it ;  and  that  the  appellant's  thinking  proper  to  employ  an 
attorney,  who  happened  to  live  just  without  the  bounds  of  the 
county,  could  not  differ  the  case..  The  act  of  the  13  and  14  Car. 
2.  c.  12.  s.  2.  first  gave  the  appeal  to  the  next  sessions,  which  has 
been  construed  to  be  the  next  possible  Sessions :  after  which  the 
Stat.  9  Geo.  1.  c.  /•  s.  8.  directs  that  "if  it  shall  appear  to  the 
justices  that  reasonable  time  of  notice  was  not  given,  then  they 
shall  adjourn  the  appeal  to  the  next  quarter  session,  and  then 
and  there  finally  determine  the  same."     But  this  only  empowers 
the  justices  to  make  one  such  adjournment  upon  the  ground  of 
the  want  of  time  for  the  appellants  to  give  reasonable  notice  of 
their  appeal;  and  having  once  before  exercised  that  jurisdiction  , 
in  the  present  instance,  they  had  no  authority  to  make  a  second 
adjournment  on  account  of  the  same  default.    But  if  they  had  a 
continuing  jurisdiction  in  that  respect,  yet  as  it  could  only  be 
legally  exercised  if  the  justices  were  of  opinion  that  in  fact  there 
had  not  been  sufficient  time  before  the  Sessions  to  give  reasonable 
notice  of  appeal  to  the  respondent  parish,  and  they  being  of 
opinion  that  reasonable  notice  might  have  been,  but  had  not 
been  given  in  the  particular  case,  the  question  was  thereby  con- 
cluded, and  this  Court  will  not  interfere  to  controul  that  judgment. 
Tlie  Attorney-General,  Jekyll,  and  Grant,  in  support  of  the 
rule,  were  stopped. 

Lord  Ellenborough  C.  J.  The  magistrates  certainly  had 
a  discretion  to  exercise  with  respect  to  what  was  reasonable  time 
for  giving  the  notice  of  appeal;  but  we  have  also  a  kind  of  visi- 
tatorial jurisdiction  over  them,  in  the  exercise  of  such  a  discre- 
tionary power ;  and  we  think  that  in  this  case  they  have  not  ex- 
ercised that  discretion  in  a  way  that  we  ought  to  give  effect  to: 
but  that  we  ought  to  interfere  and  correct  it.  Here  it  appeared 
that  a  new  rule  of  practice  with  respect  to  giving  notice  had  been 

recently 
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recently  made  by  the  Sessions,  of  which  tlie  ai)pellant's  attorney        1808. 

had  no  knowledge,  but  he  conformed  himself  to  the  former  r^^^J^^^^^^ 
l)ractice ;  and  under  these  circumstances  it  Would  be  too  much        against 

to  conclude  the  appellants  from  having  their  case  heard.  '^^^  Jijstices 

Per  Curiam  J  Rule  absolute  (a).  Wiltsiuke. 


■  -  [407  J 

■  Monday, 

Butler  against  Brushfield.  Nov.  '28th. 

lifARRYAT  shewed  cause  ai?ainst  a  rule  for  setting  aside    Bail  in  error  _ 

"IS   not  iicccs 
an  execution  pending  a  writ  of  error :  and  the  question  ^  ^^  ^^vq 

was,  whether  bail  in  error  (which  had  not  been  put  in)  were  ne-  stat.  3  J.  i. 

cessary  ?     It  was  an  action  of  debt  upon  a  bond  conditioned  for  ^^^^^  condi 

payment  of  llOOL  at  a  certain  day,  and  also  for  performing  all  tioned  for  the 

covenants  in  a  mortgage  deed  of  even  date  with  the  bond  ;  and  Payment  of 

*   °  ' .  .         money,  and 

he  cited  Desbordes  v.  Horsey,  2  Stra.  959.,  where  the  condition  also  for  per- 

of  the  bond  was  for  the  payment  of  money  on  such  a  day,  being  forming  all 

^     •'  _       ^  •'  J  ?  o    covenants  m  a 

the  same  sum  mentioned  in  certain  indentures  of  such  a  date;  mortgage  deed. 

which  latter  words  it  was  contended  by  the  plaintiff  in  error  ex- 
cused him  from  giving  bail,  because  the  words  of  the  stat.  3  J.  1. 
c.  8.  are  bonds  for  payment  of  money  only ;  and  that  was  a  bond 
for  performance  of  covenants  :  but  the  Court  held  that  bail  was 
necessary ;  the  material  part  of  the  condition  being  the  payment 
of  the  money ;  and  the  other  words  being  only  added  to  shew 
that  they  were  only  different  securities  for  the  same  debt. 

Lord  Ellknborough  C.  J.    There  the  bond  was  conditioned 
for  payment  of  money  only;  but  this  is  for  performing  all  the 
covenants  in  the  mortgage  deed,  amongst  which  there  may  be 
many  covenants  besides  that  for  the  payment  of  the  money. 
Per  Curiam,  Rule  absolute  (6). 

(a)  Though  by  the  stat.  13  &.  14  Car.  3.  c.  l'2.the  appeal  was  to  be  lodged 
at  the  next  Quarter  Sessions,  yet  when  it  was  so  lodged,  the  justices  mij^ht 
have  adjourned  it  toties  quoties  the  purposes  of  justice  required.  Vide  the 
case  of  The  King  v.  Lumley  Parish,  2  Salk  605.  And  there  is  nothing  in  the 
stat.  9  Geo.  1.  to  restrain  their  general  power  inthis  r<  spect,  but  rather  to  com- 
pel the  adjournuientin  the  tirst  instance  where  reasonable  notice  has  not  been 
given.     Vide  The  King  v.  The  Justices  of  Buckinghamshire,  3  East,  342.  and 

The  King  v.   The  Justices  of  Shropshire,  (by  mistake  printed  Staffordshire,) 

7  East,  549. 

(<^)  Vide  2  Bulstr.  54.  and  Carth.  28. 

Tiie 
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Monday,  ,  Xhc  KiNG  asainst  Hubbard. 

Nov.  Wth.  ° 

One  in  cus-  ^THHE  defendant  was  in  custody  upon  an  attachment  for  non- 
todybyattftch-  M.  payment  of  a  sum  under  20Z.  found  due  by  an  award 
payment  of  '  which  had  been  made  a  rule  of  Court;  and  Peake  had  obtained 
money  under  a  rule  for  his  discharge  by  virtue  of  the  stat.  48  (tbo.  3.  c.  123., 
by  an  award  ^^^  cited  Rex  V.  Stokes  (a),  where  one  in  custody  on  an  attach- 
madearuleof  ment  for  non-payment  of  costs  under  the  stat.  5  &6  W.^M.c. 
Sled  to  his  lA.  S.3.  was  discharged  under  the  Lords'  Act  32  Geo.  2.  c.  28. 
discharge  un-  s.  13.,  which  extended  relief  to  persons  charged  in  execution  for 
4^Gel%  c  any^um  not  exceeding  lOOZ.  This  rule  was  now  resisted  by 
123.  that  be-  Jervis  and  Dam'pier,  on  the  ground  that  the  act  in  question 
to^persons  in  ^^^  worded  differently  from  the  Lords*  Act,  and  was  confined 
execution  to  relieve  prisoners  "  in  execution  upon  any  judgment"  for  any 
nponanyjudg-  ^^^^  ^j.  damages  not  exceeding  20^  &c.  And,  on  adverting  to 
the  words  of  the  statute.  The  Court  were  of  opinion  that  it  only 
extended  to  persons  in  execution  on  judgments;  and  dis- 
charged the  rule. 

(a)  Cowp.  136. 
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WrighTj  Clerk,  agaimt  Smythies,  Clerk.  Tuesduij, 

Jan.  2'ith. 

rW^HlS  was  an  action  brought  by  the  present  rector  of  St.  Mi-  wheresucces 

JL    chaeVs,    Colchester,  against   his  predecessor,   to  recover  sive  rectors 

damages  for  dilapidations  of  the  rectory-house,  and  other  build-  ^^^  ^^^"  '"„ 
^  *  •/  '  _  possession  or 

ings  described.     The  declaration  stated,  as  usual,  the  seisin  by  land  for  above 

the  plaintiff  of  the  rectory  and  premises,  and  that  the  hitter  were  ^o  years  past; 

,    ^      ,  .     ,  ,11-1  butinanaction 

in  a  i-uinous  state.    The  defendant  let  judginent  go  by  detault  as  for  dilapida- 

to  the  rectorv-house,  and  pleaded  not  guilty  as  to  the  residue  of  tions  brought 

,     .•     rn,  •      i-  •         by  tlie  present 

the  grievance  coniplanied  or.     1  he  })roperty  hi  dis])ute,  consist-  a<^ainstthelate 

iiigoriginallyofadv/elliug-house,  a  stable,*  slaughter-house,  and  rector,  itap- 
other  premises,  appeared  at  the  (rial  to  have  been  devised  by  one  the  absolute 
Charles  Saunders,  of  Colchester,  by  will  dated  the  2d  of  August  seisin  in  fee  of 

r  -sztin  1  ^^^  same  land 

L  '  "^^^  J  was  in  certain 

devisees  since  the  stat.  9  Geo.  2.  c.  36.  and  that  no  conveyance  was  enrolled  according  to  tlie 
1st  section  of  that  act,  nor  any  disjwsition  of  it  made  to  any  college,  &c.  according  to  the  4th 
section:  held  that  no  presumption  could  be  made  of  any  such  conveyance  enrolled,  (which,  if 
it  existed,  the  party  might  have  shewn),  and  consequently  that  the  rector  had  no  title  to  the 
land  ;  as  the  statute  avoids  all  other  grants,  &c.  in  trust  for  any  charitable  use  made  otherwise 
than  is  thereby  directed:  although  in  fact  it  appeared  that  one  of  those  devisees  was  tlie  then 
rector,  and  that  the  title  to  the  rectory  was  in  Buliol  College,  Oxford, 

1754, 
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1754,  in  the  following  words  :  "  I  give  and  devise  all  that  capi- 
tal messuage  or  dwelling-house,  with  the  stable,  slaughter-house, 
yards,  garden,  and  other  appurtenances,  now  in  the  occupation 
of  me  and  S.  N.  unto  my  friends  G.  Wegge,  C.  Gray  Esq.  and 
the  Rev.  G.  Kilhyy  all  of  Colchester,  their  heirs  and  assigns  for 
ever :"  having  before  given  an  estate  for  life  in  the  premises  to 
his  wife.  The  tenant  for  life  and  the  three  devisees  in  fee  were 
proved  to  be  dead.  No  trust  was  declared,  nor  any  thing  else  con- 
tained in  the  will  which  could  affect  these  premises,  nor  any  resi- 
duary devise.  But  it  appeared  that  Kilby,  one  of  the  devisees, 
was  rector  of  this  parish,  and  that  he  and  all  his  successors,  by 
connivance  of  the  trustees,  had  let  the  premises  to  tenants  for 
their  own  benefit.  The  advowson  is  in  Baliol  College,  Oxford. 
On  these  facts  Macdonald  C.  B.  was  inclined  against  the  plain- 
tiff's right  to  recover  the  damages  for  the  dilapidation  of  the 
buildings  in  dispute;  considering  that  though  from  the  length  of 
time  that  the  successive  rectors  had  been  in  the  receipt  of  the  rents 
of  these  premises,  it  would  have  been  presumed,  had  nothing 
appeared  to  the  contrary,  that  the  property  had  been  acquired 
to  the  rectory  by  some  legal  means;  yet  as  the  manner  in  which 
it  had  originally  been  acquired  was  shewn,  it  appeared  that  the 
fee  was  either  in  the  heir  of  the  surviving  joint-tenant,  or  in  the 
devisee  or  alienee  of  such  survivor ;  or  in  the  heir  at  law  or  de^^ 
visee  of  the  testator,  if  the  devise  were  void  as  being  made  coUu- 
sively  to  evade  the  statute  of  mortmain.  However,  the  learned 
Judge  permitted  the  inquiry  to  proceed  as  to  the  amount  of  these 
dilapidations,  and  a  verdict  was  found  for  the  plaintiff  for  160Z. 
the  estimated  amount  of  the  dilapidation  of  the  rectory-house; 
and  leave  was  given  to  the  plaintiff's  counsel  to  move  to  add  a 
further  sum  of  ,  being  the  amount  of  the  dilapidation  in 

respect  to  the  premises  in  question,  if  the  Court  should  be  of  opi- 
nion that  he  was  entitled  to  recover  for  those. 

Nolan  accordingly  applied  for  a  rule  for  that  purpose  in  last 
Michaelmas  term,  and  stated  the  objection  made  at  the  trial  on 
the  part  of  the  defendant,  as  to  the  premises  in  dispute ;  that  this 
was  a  void  devise  within  the  statutes  of  mortmain :  to  which  it 
was  answered  that  as  the  rectory  belonged  to  Baliol  College,  it 
was  within  the  saving  of  the  4th  section  of  the  stat.  9  Geo.  2. 
C.36.  which  confirms  dispositions  of  lands,  &c.  in  trust  for  either 
of  the  two  universities  or  the  colleges  thereof:  for  which  the 
Attorney  General  v.  Tancred  (a)  was  cited.     And  it  was  con- 


(a)  Ambl.  351. 


tended 
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tended  that  as  the  successive  rectors  of  the  parish  for  above  50        1809. 
years  past  had  had  possession  of  these  premises,  a  conveyance,  if      ^ 
necessary,  would  be  presumed  from  the  trustees  to  the  use  of  the        clerk,  ' 
college;  and  that  the  plaintiff,  the  present  rector,  could  not  be        against 
supposed  to  be  in  possession  of  the  title  deeds  of  his  patrons,  so       *cierk.  ' 
as  to  produce  them  in  evidence.     And  he  referred  to  Gnffin  v. 
Stanhope  (a),  where  it  was  said  in  argument,  and  not  denied, 
that  *4f  a  parson  shew  that  for  200  years  certain  land  was  parcel 
of  his  glebe,  it  is  not  therefore  of  necessity  that  the  other  should 
produce  a  confirmation  from  the  patron  and  ordinary ;  for  the 
continuance  of  the  possession  makes  it  intendible  to  be  according 
to  law  at  the  time  it  was  made."     So  in  Crimes  v.  Smith  (b), 
though  the  original  instrument  of  impropriation  of  a  vicarage 
anno  22  Ed.  4.,  with  condition  that  it  should  be  endowed,  was      [  412  ] 
shewn  by  the  defendant,  and  that  it  never  had  been  endowed, 
and  therefore  the  impropriation  was  void ;  yet  as  during  all  the 
time  a  vicar  had  been  presented,  admitted,  instituted,  and  in- 
ducted, as  one  rightfully  endowed,  it  was  resolved  by  all  the 
Court  that  it  should  be  presumed  that  the  vicarage  in  respect  of 
continuance  was  lawfully  endowed. 

Garrow  and  Marryat  now  shewed  cause ;  and  referred  shortly 
to  the  learned  Judge's  report,  as  decisive  of  the  question ;  the 
devise  being  absolute  upon  the  face  of  it,  and  no  proof  of  any 
conveyance  enrolled  having  been  made  by  the  devisees  or  any  of 
them  to  the  rector  and  his  successors,  without  which  no  title 
could  be  derived  to  them  since  the  stat.  9  Geo.  2.  c.  36.  s.  1.  and 
which  if  it  existed,  the  plaintiff  had  necessarily  the  means  of 
shewing.  And  that  in  the  absence  of  such  proof,  the  title  being 
shewn  to  be  out  of  the  rectors  since  the  statute,  no  presumption 
could  be  made  in  their  favour  in  express  contradiction  to  the 
provisions  of  the  act. 

TTie  Court  (in  the  absence  of  Lord  Ellenhorough,  who  was  ill) 
were  clearly  of  this  opinion;  and  Shepherd  Serjt.,  who  was  to 
have  supported  the  rule,  yielded  to  that  opinon  without  arguing 
the  case. 

Rule  discharged. 

(a)  Cru.  Jac.  456.  (i)  1£  licp.  4. 
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Jar  A  Spurrier  against  Vale. 

In  debt  fur  a  TN  debt  for  the  penalty  of  51.  given  by  the  stats.  3  G.  1.  c.  1 1 . 
theime"laws^  ^"^  5  &  9  Ann.  for  iishig  a  gun  and  dog  for  killing  game,  it 
if  the  defen-  was  proved  at  the  trial  that  the  defendant  shot  a  pheasant  on  the 
deputatfonas  ^^'  October  1807  in  Birclihanger  manor  that  he  acted  as  a 
gamekeeper  gardener,  and  lived  in  a  house  belonging  to  Mrs.  Hiphuff.  On 
from'th?lord  *^^  P^^"'  ^^  ^^^^  defendant  a  regular  deputation  was  proved  from 
it  may  be  pre-  New  College  in  Oxford,  dated  28th  of  March  1805,  and  under 
^  Th  their  seal,  appointing  him  their  gamekeeper  for  Birchhanger 

pears  to  the     manor,  in  the  usual  form,  to  kill  game  for  their  use.   In  answer 

contrary,  that  ^Q  which  it  was  objected,  on  the  part  of  the  plaintiff,  that  the 

the  game  ,   ^      ,  ,.  r 

killed  by  him  defendant  was  not,  according  to  the  requisition  of  the  statute, 

there  was  for    u  ti-^iy  and  properly  a  servant  of  the  lord  of  the  manor."     But 

the  use  of  the  r     i        .^ 

lord  under  the  ^1^^  Ld.  Chief  Baron,  before  whom  the  cause  was  tried  in  Essex, 

St. 3  G.i.c.  overruled  the  objection;  considering  that  if  the  words  "truly 
and  properly  a  servant"  were  to  be  construed  to  mean  "domestic 
servant,"  corporations  or  individual  lords  of  manors,  having  no 
domicile  there  to  which  their  gamekeeper  could  be  attached, 
would  in  many  instances  be  deprived  of  the  benefit  of  appointing 
such  persons ;  and  that  the  bona  fide  appointment  of  the  defen- 
dant, as  gamekeeper  of  a  distant  manor  belonging  to  the  college, 
satisfied  the  statute.  It  was  next  contended,  that  in  order  to  pro- 
tect the  defendant,  it  was  necessary  that  he  should  take  and  kill 
game  for  the  sole  use  and  inmiediate  benefit  of  the  lord.  But, 
supposing  that  to  be  necessary,  the  learned  judge  was  of  opinion 
that  a  ganiekeejjer  regularly  appointed,  proved  simply  to  have 
[  414  ]  taken  or  killedgame,was  to  be  presumed  to  have  so  done  accord- 
ing to  law,  (especially  in  an  action  on  a  penal  statute,)  until  the 
contrary  Avcrc  proved :  and  there  being  no  evidence  in  this  case, 
that  the  defendant  was  killing  game  for  the  use  of  any  person 
otber  than  the  lord  of  the  manor,  he  advi^jed  the  jury  to  find  a 
verdict  for  the  defendant;  which  they  did  accordingly. 

In  last  Michaelmas  term  it  was  moved  to  set  the  verdict  aside, 
on  the  ground  of  a  misdirection  in  law;  there  being  no  evidence 
that  the  defendant,  who  was  admitted  not  to  be  qualified  suo 
jtu'e,  was  either  '*  truly  and  properly  a  servant  of  the  lord,"  or 
"a  person  immediately  employed  and  appointed  to  take  and  kill 
the  game  for  the  sole  use  or  benefit  of  the  lord."    And  the  case 

of 
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of  Rogers  v.  Carter  (a)  was  referred  to ;  where,  though  it  was  held        1809. 

that  a  lord  of  a  manor  might  appoint  an  unqualified  person,  not      " 

a  menial  servant  of  his,  to  kill  game  j  yet  it  seemed  to  be  under-        nga'mst  ^ 

stood  that  the  deputation  must  be  confined  to  killing  game  for        Vale. 

the  lord's  own  immediate  use:  and  though  such  a  person  was 

held  to  be  protected  from  having  his  gun  seized  even  off  the 

manor  J  yet  it  was  considered  that  he  was  liable  to  the  penalty 

of  killing  game  out  of  the  bounds  of  his  deputation.     So  here, 

it  was  necessary  for  the  defendant  to  shew  that  the  game  was 

killed  for  the  use  of  the 'college  by  which  he  was  deputed; 

without  which  he  subjected  himself  to  the  penalty. 

In  this  term  Shepherd  Serjt.  and  Burrough  were  to  have 
shewn  cause  against, the  rule 5  and  Garrow  and  Marryat  were 
heard  in  support  of  it.     But 

The  Court  (in  the  absence  of  Lord  Ellenborough  who  was  ill) 
said,  that  the  defendant  having  been  deputed  gamekeeper  by      [  415  ] 
the  lord  of  the  manor,  it  might  be  presumed  that  the  game 
was  killed  for  the  use  of  the  lord,  if  nothing  appeared  in  evi- 
dence to  the  contrary. 

Rule  discharged. 

(a)  2  Wils.  387.  390. 


T 


BOWDEN  against  VaUGHAN.  Wcdnesdai/ 

Jan.  25t/i. 

HIS  was  an  action  upon  a  policy  of  insurance  on  goods  at  a  renresenta- 

and  from  Lisbon  to  London.     Previous  to  the  effecting  of  tioii  to  the  un- 

the  insurance  a  letter  had  been  received  by  the  plaintiff  from  his  ^hg  ^i^,^  ^^^•^^■_ 

correspondent,  dated  Lisbon,  27th  of  October  1807,  hi  which  the  fecUnt:;  a  poli- 

writer  advises  him  that  he  had  consigned  to  him  1828  hides  by  J^^J^  ,^ood7on 

the  Almirante  Nelson,  which  were  to  be  insured;  stating  that  she  boanl  a  ship, 

was  a  Portuguese  ship,  and  would  sail  in  a  few  days.  This  letter  yfher  sailino- 

was  not  shewn  to  the  underwriters  at  the  time  of  subscribing  the  beinc;  made 

policy ;  but  the  broker  represented  that  the  ship  ivas  to  sail  in  a  probable  ex-" 

few  days:  and  he  said  upon  his  examination  at  the  trial  at  Guild-  pectation,does 

hall,  that-if  it  had  been  represented  that  the  ship  was  not  to  sail  n«^^concliide 
in  less  than  a  month,  the  insurance  could  not  have  been  efTectcd; 
the  French  army  marching  to  the  attack  of  Portugal  being  then 
daily  expected  at  Lisbon.    There  was  no  doubt  therefore,  of  the 

material  it  V 
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materiality  of  the  representation :  and  in  fact  the  vessel  did  not 
sail  till  the  29th  of  November,  and  was  stopped  by  the  enemy  on 
the  30th  before  she  left  the  Tagus.  Lord  Ellenborough  C.  J. 
left  the  case  to  the  jury ;  advising  them  to  consider  that  the  per- 
son by  whom  the  representation  was  made  was  the  owner  of  goods, 
who  could  only  speak  of  the  sailing  of  the  vessel  from  probable 
expectation;  and  that  if  such  representation  were  made  bonft 
fide,  it  should  not  conclude  him.  And  the  jury,  being  of  opi- 
nion that  the  representation  had  been  made  bon^  fide  on  pro- 
bable expectation,  found  a  verdict  for  the  plaintiff". 

Park  now  moved  for  a  new  trial,  on  the  ground  that  no  such 
distinction  appeared  in  any  of  the  cases,  between  a  representa- 
tion as  to  the  time  of  sailing  made  by  the  owner  of  the  goods, 
and  one  made  by  the  ship-owner;  and  that  the  effect  of  it  with 
respect  to  the  underwriter  was  the  same,  whether  it  proceeded 
from  the  one  or  the  other.     But 

The  Court  were  of  the  same  opinion  with  the  Lord  Chief  Jus- 
tice at  the  trial,  that  a  representation  as  to  the  time  of  the 
ship's  sailing,  made  by  the  owner  of  goods  on  board,  must  from 
the  nature  of  the  thing  be  considered  only  as  a  probable  ex- 
pectation, he  having  no  control  over  the  event. 

Rule  Refused. 


Wednesday, 
Jan.  25th. 

After  verdict 
for  the  defen- 
dant, and  a 
new  trial 
awarded  upon 
a  question  of 
law,  without 
any  thing  said 
as  to  costs ; 
and  instead  of 
proceeding  to 
H  second  trial, 
the  parties 
agree  to  state 
the  facts  spe- 
cially as  if  in 
a  case  reserv- 
ed at  the  trial ; 
to  tlie  costs  of 


Robertson  and  Another  against  Liddell,  Bart. 

THE  principal  point  in  this  case  having  been  decided  with 
the  plaintiffs  in  last  Easter  term  (a),  a  question  now  arose 
as  to  the  costs ;  on  which  the  facts  were,  that  the  defendant  had 
obtained  a  verdict  at  the  trial,  and  the  Court  afterwards  granted 
a  rule  for  a  new  trial  upon  the  matter  of  law  ;  but  instead  of 
proceeding  to  trial  a  second  time,  it  was  agreed  to  put  the  facts 
into  the  shape  of  a  special  case  ;  which  was  done  accordingly  : 
andafter  argument,  the  postea  was  awarded  to  be  delivered  to  the 
plaintiffs.*  And  nothing  having  been  said  as  to  costs  in  the  rule 
for  thenew  trial,  the  master  had  taxed  costs  for  the  plaintiff,  as  if 
the  special  case  had  been  originallv  reserved  at  the  first  trial.  On 

[*4171 
on  which  the  postea  is  afterwards  delivered  to  the  plaintiffs  ;  they  are  entitled 
the  first  trial. 

(«)  Ante,  9  vol.  48r. 
.    .  which 
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which  a  rule  nisi  was  obtained  by  Hullock  for  the  master  to 
review  his  taxation;  contending  that  in  no  event  could  the  de- 
fendant who  had  obtained  a  verdict  be  liable  to  the  costs  of  the 
first  trial;  for  the  plaintiffs  could  not  be  in  a  better  condition 
than  if  they  had  succeeded  upon  a  new  trial ;  in  which  event, 
according  to  Mason  v.  Skurray  (a),  and  Hankey  v.  Smith  (&), 
they  would  not  have  been  entitled  to  the  costs  of  the  first  trial. 

Carr  opposed  the  iTile.     And 

The  Court  approved  of  the  master's  taxation;  saying,  that  the 
defendant  had  no  cause  to  complain ;  for  being  in  the  wrong,  he 
had  only  the  costs  of  one  trial  to  pay;  whereas  if  the  cause  liad 
gone  down  to  trial  a  second  time,  he  would  have  had  his  own 
costs  of  the  first  trial  to  have  paid,  and  all  the  costs  of  the  second 
trial,  which  would  have  been  decided  against  him.  That  if  he 
had  conceded  any  favour  to  the  plaintiffs  in  agreeing  to  the 
special  case,  instead  of  going  to  trial  the  second  time,  he  should 
have  made  his  bargain  with  them  about  the  costs  at  the  time  of 
such  agreement. 


1809. 


(a)  B.  R.  T.  20.  G.  3.  Hullock,  395. 


Rule  discharged. 

(6)  3  Term  Brp.  50r. 


Thomason,  jointly  with  Hipgip,  Pearson,  and  Hodges,  ^^'^"^^'^"y^ 


Assignees,  under  separate  Commissions,  of  Under- 
HiLL  and  Guest,  Bankrupts,  against  Frere  and 
Others. 


Ja?i.  'ibtli. 


'J^HOMJSON,    Underhill  and   Guest  were  partners  in  trade  Two  of  three 

at  Birmingham;  to  whom  the  defendants,  bankers  at  the  lectino^,  but 

without  au- 
thority, to  bind  the  firm  by  deed,  assigned  a  debt  due  to  tliem  from  a  correspondent  abroa( 
without  his  privity,  to  a  creditor  at  home,  and  afterwards  by  direction  of  such  correspondci 
drew  a  bill  of  exchange  in  the  name  of  the  firm  upon  hisagent  here,  which  was  accepted,  pa\ 
able  to  their  own  order  for  the  amount  of  the  debt;  and  then  the  two  partners,  having  in  tl: 
mean  time  committed  acts  of  bankruptcy,  indorsed  such  bill  to  the  creditor  of  the  firm  in  pa 
satisfaction  of  his  debt;  and  afterwards  separate  commissions  were  sued  out  against  the  tw 
partners,  who  were  declared  bankrupts,  and  their  effects  assigned ;  the  other  partner  being  a 
the  time  abroad.  Held,  1st,  that  by  such  indorsement  of  the  bill  by  the  two  after  acts  < 
bankruptcy  committed  by  them,  though  before  the  commissions  issued,  nothing  passed  to  tl 
creditor;  for  the  bi^nkrupt  partners  had  by  relation  ceased  at  the  time  of  such  indorsement 
have  any  control  over  the  joint  stock  as  partners,  and  therefore  could  not  bind  either  the  pr 
perty  of  their  assignees  or  of  their  solvent  partner.  2dly,  That  the  solvent  \  artner  might  jo 
with  the  assignees  ol  the  other  two  in  maintaining  an  action  for  money  had  and  received 
recover  back  from  the  creditor  the  amount  of  the  bill  received  by  hini  from  the  acceptor.  3dl 
That  such  creditor  could  not  set  oft"  a  greater  demand  which  he  had  upon  the  joint  iiri 
though  represented  by  the  difterent  plaintiffs. 
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same  place,  advanced  money  from  time  to  time.     On  the  1st  of 
June  1807  the  balance  due  to  the  defendant  was  1800?.,  which 
was  afterwards  increased ;  and  Thomason,  being  then  resident  at 
Copenhagen,  where  he  has  ever  since  continued,  the  defendants 
applied  for  security  to  Underhill  and  Guest ;  who  thereupon  by 
deed  of  that  date,  executed  by  them  only,  and  without  any  au- 
thority from  Thomason,  but  purporting  to  bind  him  also,  assigned 
to  the  defendants  certain  scheduled  debts  due  to  the  firm  of 
Thomason,  Underhill,  and  Guest,  and  amongst  others  a  debt  for 
1450Z.  (the  sum  now  in  dispute)  from  Gam6Zeand  Co.  in^/nerica. 
On  the  3d  of  October  1807,  Underhill  and  Guest  received  a  letter 
of  advice  addressed  to  their  firm  from  Gamble  and  Co.  (who 
were  ignorant  of  this  assignment)  desiring  them  to  draw  a  bill  on 
Gamble  and  Co.'s  agents,  Dunlop  and  Co.  in  London  for  the 
amount  of  their  debt  of  1450L;  which  bill  was  accordingly 
drawn  at  two  months,  and  was  accepted  by  Dunlop  and  Co.  on 
the  8tli  of  October,  and  returned  to  Underhill  and  Guest  at  Bir  ' 
mingham;  and  on  the  11th  Guest,  with  the  assent  of  Underhill, 
indorsed  and  deliveredit  over  to  the  defendants,  who  had  applied 
for  it,  and  they  received  payment  of  it  on  the  6th  of  December. 
On  the  7th  of  October  1807,  Underhill  and  Guest  committed  acts 
of  bankruptcy;  on  the  19th  separate  commissions  of  bankrupt 
were  taken  out  against  them;  and  on  the26th  they  were  declared 
bankrupts,  and  the  plaintiffs  {Hipgip,  Pearson,  and  Hodges) 
were  chosen  their  respective  assignees.    And  those  assignees 
joined  with  Thomason,  the  remaining  solvent  partner,  to  bring 
this  action  for  money  had  and  received,  in  order  to  recover  back 
the  said  sum  of  1450Z.  so  paid  to  the  defendants  by  Underhill  and 
Guest  after  their  bankruptcy,  by  virtue  of  the  deed  of  assign- 
ment executed  before  by  those  two  partners  for  themselves  and 
their  absent  partner  Thomason.  And  it  further  appeared  that  at 
the  time  of  the  bankruptcy,  and  at  the  trial  of  this  cause,  the 
partnership  firm  of  Thomason,  Underhill,  and  Guest  was  in- 
debted to  the  defendants  inalarger  amount  than  1450/.  for  which 
this  action  was  brought.    Under  these  circumstances,  Grose  J., 
before  whom  the  cause  was  tried  at  Warwick,  principally  on  the 
consideration  that  the  partnership  firm  of  Thomason,  Underhill, 
and  Guest,  whose  interests  were  represented  by  the  reqjective 
plaintiffs,  was  indebted  to  the  defendants  in  a  larger  sum  than 
that  sought  to  be  recovered,  nonsuited  the  plaintiffs.    Where- 
upon a  nde  nisi  Avas  obtained  in  the  last  term  for  setting  aside 
the  nonsuit,  and  for  a  new  trial. 
It  was  now  agreed  on  all  hands,  tliat  Underhill  and  Guest  had 

no 
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no  athority  to  bind  their  absent  partner  Tliomason  by  deed ;  and 
that  the  bill  having  been  indorsed  and  delivered  to  the  defendants 
by  the  bankrupt  partners,  *after  acts  of  bankruptcy  committed 
by  them,  would  not  bind  their  assignees,  whose  title  would  re- 
late back,  so  as  to  affect  the  shares  of  the  two  bankrupts.  The 
remaining  questions  were  then  resolved  into  these ;  first,  whether 
the  payment  of  a  partnership  debt  made  by  the  two  partners  after 
acts  of  bankruptcy  committed  by  them,  but  before  any  commis- 
sion issued  thereon,  would  bind  the  solvent  partner  abroad :  and 
if  not,  2dly,  whether  this  action  brought  in  the  joint  names  of 
the  solvent  partner  and  the  assignees  of  the  others  to  recover  the 
whole  could  be  maintained,  when,  as  against  Thomason  at  least, 
the  defendants  were  entitled  to  retain  this  money;  and  when 
the  firm  of  Thomason,  Underhill,  and  Guest,  which  still  (it  was 
said)  remained  solvent,  and  was  represented  by  the  several 
plaintiffs  in  this  action,  was  now  indebted  to  the  defendants  in 
more  money  than  was  sought  to  be  recovered  from  them. 

Clarke  and  Reader  now  opposed  the  rule.  As  to  the  first 
point;  a  secret  act  of  bankruptcy,  committed  by  one  or  more  of 
several  partners,  however  it  may  by  relation  divest  the  bankrupts 
of  their  property,  as  between  them  and  their  particular  creditors, 
whose  interests  alone  are  regarded  by  the  bankinipt  laws,  cannot 
operate  as  a  dissolution  of  the  partnership  with  respect  to  thh'd 
persons  dealing  with  the  whole  firm  as  solvent,  until  the  public 
declaration  of  the  bankruptcy  by  the  commissioners  and  their 
assignment  of  the  estate  and  effects  of  the  bankrupt  partners. 
In  Smith  v.  Stokes  (a)  Lord  Koiyon  said,  it  was  not  the  act  of 
bankruptcy  alone  (by  one  of  two  partners)  that  dissolved  the 
joint  tenancy,  but  the  act  of  bankruptcy  followed  up  by  the 
commission  and  assignment.  And  therefore  the  indorsement 
and  delivery  of  the  bill  in  question,  part  of  the  partnership  fund, 
made  to  the  defendants  by  Guest  and  Uiiderhill,  before  such  de- 
claration and  assignment,  though  after  acts  of  bankruptcy  com- 
mitted by  them,  bound  Tliomason  their  solvent  partner;  they 
appearing  at  that  time  in  the  eyes  of  the  world  as  his  partners, 
and  as  acting  with  his  authority,  and  the  creditors  who  dealt 
with  them  as  partners  having  no  notice  of  any  thing  done  to 
dissolve  the  partnership.  It  is  clear  that  after  the  acts  of  bank- 
ruptcy committed  by  the  two,  they  would  have  been  the  agents 
of  the  other  for  the  purpose  of  receiving  payment  of  a  debt  due 
to  the  partnership;  and  by  the  same  nde  they  must  be  taken  as 
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his  accredited  agents  to  pay  out  of  his  funds  that  which  was 
justly  due  from  him  to  the  defendants.  2dly,  If  this  were  a 
good  payment  with  respect  to  one  of  the  plaintiffs,  they  cannot 
recover  in  a  joint  action,  in  which  they  must  establish  the  right 
of  all  to  recover  the  whole  of  that  which  is  owing  to  all.  A  joint 
action  cannot  be  maintained  by  these  parties  without  affirming 
and  shewing  that  it  is  a  partnership  demand;  and  then  it  must 
be  admitted,  that  as  against  the  partnership  the  defendants  have 
a  greater  demand.  The  joint  property  of  the  partners  is  liable 
in  the  first  instance  to  their  joint  debts,  and  the  assignees  of  the 
bankrupts  under  separate  commissions  have  no  claim  but  to  their 
shares  of  the  surplus.  The  firm  of  the  three  partners  being  in 
legal  contemplation  still  solvent,  (no  commission  having  issued 
against  Thomason)  he  has  a  right  to  have  the  partnership  effects 
applied  in  the  first  instance  to  the  discharge  of  the  partnership 
joint  debts;  but  at  any  rate  he  cannot  join  in  any  action  to  reco- 
ver back  his  own  share  which  he  was  compellable  to  pay  at  the 
time.  In  Smith  v.  Stokes  (a),  joint  effects  of  two  partners  had 
come  to  the  defendant's  hands  after  an  act  of  bankruptcy  com- 
mitted by  one  of  them;  and  it  was  held  that  trover  would  not  lie 
by  the  assignees  of  the  bankrupt  against  the  defendant  who 
claimed  under  the  solvent  partner.  The  same  point  was  niledin 
Smith  V.  Oriell  (b),  where  the  joint  property  was  delivered  to 
the  creditor  by  the  solvent  partner  in  payment  of  a  joint  debt. 
And  in  Smith  v.  Gdddard  (c)  the  Court  determined  that  the  as- 
signees of  banknipt  partners,  under  a  joint  commission,  could 
not  recover  in  an  action  for  money  had  and  received,  money 
which  had  been  paid  by  a  clerk  in  the  house  to  a  joint  creditor 
after  the  bankruptcy  of  one,  and  before  ihe  bankruptcy  of  the 
other  partner.  Then  if  the  payment  would  have  been  good  as 
to  the  share  of  the  partner  who  was  solvent  at  the  time,  though 
he  had  afterwards  become  banknipt,  a  fortiori  if  he  continue 
solvent,  it  must  be  binding  upon  him.  But  further,  the  deed  of 
assignment,  though  void  against  Thomason,  would  be  binding  in 
equity  uj)on  Underhill  and  Guest,  who  executed  it  before  their 
bankruptcy;  and  therefore  considering  the  bill  as  indorsed  af- 
terwards by  virtue  of  the  prior  assignment,  the  assignees  of  the 
bankrupts  standing  in  their  place  cannot  maintain  this  equitable 
action  to  recover  back  even  their  two  third?. 

Vaughan  Serjt.,  Rough  Seijt.,  Morice,  and  Abbott,  in  sup- 
port of  the  rule,  upon  the  first  point,  argued,  that  the  partner- 
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ship  was  dissolved  by  the  actsof  bankruptcy  committed  by  two 
of  the  partners,  followed  up  by  the  subsequent  commissions  and 
assignments,  as  from  the  time  of  such  *  acts  of  bankruptcy,  by 
necessary  operation  of  law  vesting  the  property  of  the  bankrupt 
partners  in  the  assignees  by  relation  back.     And  if  the  partner- 
ship were  dissolved  at  that  period,  then  no  act  done  by  Underhill 
and  Guest  could  bind  Tliomason ;  but  the  indorsement  and  de- 
livery of  the  bill  to  the  defendants,  made  by  the  two  partners 
after  their  bankruptcy,  was  the  same  as  if  done  by  mere  strangers, 
both  as  against  Tliomason,  who  was  never  bound  at  all  by  the 
deed,  and  as  against  their  assignees  who  had  acquired  a  legal 
right  to  the  debt  due  from  Gamble  and  Co.  before  the  acceptance 
and  dehveiy  over  of  their  bill  to  the  bankrupts,  and  consequent- 
ly before  the  indorsement  of  it  to  the  defendants.     Gamble  and 
Co.  were  no  parties  to  the  assignment  of  their  debt  to  the  defen- 
dants by  the  two  partners  before  their  bankruptcy,  and  were  not 
therefore  bound  even  in  equity  by  that  assignment ;  nor  could 
Underhill  and  Guest  after  their  bankruptcy  diminish  their  own 
funds,  except  by  such  payments  in  the  ordinary  course  of  trade 
as  are  protected  by  the  stat.  19  Geo.  2.  c.  32.  within  which  this 
cannot  be  ranged.     All  the  cases  cited,  to  which  may  be  added 
Fox  V.  Hanbury  (a),  were  dispositions  of  the  joint  effects  made 
by  a  solvent  partner.     If  a  trader  cannot  dispose  of  his  estate 
after  an  act  of  bankniptcy,  as  against  his  own  assignees  under  a 
vsubsequent  commission,  because  he  was  thereby  devested  of  all 
property  therein  at  the  time  by  relation ;  the  same  reason  must 
preclude  him  from  disposing  of  the  property  of  those  who  were 
in  partnership  with-him,  of  which  he  must  be  equally  devested' 
12  Mod.  446.     Then,  2dly,  As  to  the  form  of  the  action ;  if 
Tliomason  were  not  bound  by  the  deed  executed  by  his  partners 
without  his  authority  beforethe  bankruptcy,  nor  by  their  indorse- 
ment and  delivery  of  the  bill  after  their  bankruptcy  to  the  defen- 
dants ;  and  if  the  operation  of  the  bankrupt  laws  be  to  clothe  the 
assignees  of  the  bankrupts  with  all  their  rights  as  from  the  time 
of  the  act  bankruptcy ;  the  money  which  was  due  to  the  part- 
nership must  necessarily  be  considered  as  having  been  received 
by  the  defendants  to  the  use  of  the  solvent  partner  and  the  as- 
signees of  the  other  two,  and  consequently  they  may  join  in  suing 
for  it.     In  what  proportion  the  money,  when  received,  is  to  be 
divided,  or  how  it  is  to  be  applied,  can  form  no  questions  at  law. 
It  will  certainly  be  applicable  in  the  first  instance  to  the  payment 
of  the  joint  creditors,  and  Thomason  will  not  be  entitled  to  any 
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part  of  it  unless  there  be  a  surplus  after  those  debts  are  satisfied. 
The  statutes  of  set-off  do  not  apply  to  a  case  of  this  kind,  where 
a  payment  has  been  made  by  bankrupts  after  an  act  of  bankmpt- 
cy ;  and  if  the  defendants  be  not  entitled  to  set-ofF  against  all 
the  plaintiffs,  they  cannot  set-off  against  any.  In  Dickson  v. 
Evans  (a),  the  defendant,  in  an  action  by  the  assignees  of  a  bank- 
rupt for  a  debt  due  to  the  bankiTipt's  estate,  was  not  allowed  to 
set  off  cash  notes  issued  by  the  bankrupt  payable  to  bearer,bear- 
ing  date  before  the  bankruptcy,  without  shewing  that  they  came 
to  his  hands  before  that  event;  for  afterwards  the  banknipt  could 
not  bind  his  estate :  by  the  same  rule  he  cannot  pass  any  pro- 
perty in  a  bill  by  indorsemant  after  an  act  of  bankruptcy.  In 
Ridout  V.  Brough  (b)  it  was  held  that  a  debt  due  from  a  bank- 
rupt before  his  bankruptcy  could  notbe  set-off  against  a  demand 
accruing  in  the  time  of  the  assignees ;  such  as  the  receipt  of 
money  upon  the  bill  indorsed  to  the  defendants  after  the  bank- 
ruptcy (c). 

Grosk  J.  (d).  It  struck  me  at  the  trial  that  the  defendants, 
to  whom  the  firm  of  Thomasouy  Underhill,  and  Guest,  repre- 
sented by  theseveral  plaintiffs  in  this  action,  was  indebted  in  more 
money  upon  the  balance  of  accounts  than  was  sought  to  be  reco- 
vered against  them  in  this  action,  had  a  right  to  set-ofF  their 
demand  ;  but,  from  the  arguments  which  have  been  adduced,  I 
now  think  that  if  the  contrary  be  not  established,  it  is  at  least 
rendered  so  doubtful  that  there  ought  to  be  a  new  trial,  in  or- 
der to  have  the  case  more  fully  heard,  and  the  questions,  which 
are  of  consequence,  more  distinctly  brought  before  the  Court, 
either  upon  a  special  verdict  or  a  case  reserved. 

Le  Blanc  J.  I  agree  that  the  cause  should  go  to  a  new  trial. 
It  requires  further  time  and  attention  to  separate  the  facts  and 
the  law ;  and  if  the  defendants  be  so  advised  they  may  apply  for 
a  special  verdict.  As  to  the  form  of  the  action  I  have  no  doubt: 
twooutof  three  partners commitseparateactsof  bankruptcy,  and 
from  that  time  the  partnership  property  is  by  operation  of  law 
vested  in  the  assignees  of  Underhill,  and  in  the  assignees  of 
Guest,  and  in  Hiomason  the  other  partner.  After  the  acts  of 
bankruptcy  committed  by  Underhill  and  Guest,  followed  up  as 
they  were  by  commissions  and  assignments,  they  ceased  to  have 
any  control  or  disposition  over  the  joint  property ;  and  therefore 


(a)  6  Term  Rep.  57.  (b)  Cowp.  133. 

(c)  Vide  Marsh  v.  Chambers,  2  Slra.  1234. 

(d)  Lord  Ellenboroug/i  C.  J.^was  indisposed  and  absent. 
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their  indorsement  of  the  bill  to  the  defendants,  after  such  acts  of        1809, 
bankruptcy,  was  made  by  persons  having  no  authority  to  dispose  7 

in  that  manner  of  tlie  partnership  fund  or  property ;  and  the    andHipoip 
present  plaintiffs,  in  whom  by  operation  of  law  the  whole  pro-     and  Others 
})erty  *was  vested  from  that  time,  are  entitled  to  recover  back       pf  er" 
the  money  received  on  the  bill  as  money  received  to  the  use  of    [  *426  ] 
Thomason  and  of  the  respective  assignees.     And  then  the  ques- 
tion is.  Whether  the  defendants  can  set  off  a  demand  which  they 
Lave  upon  the  three  partners  to  a  greater  amount,  against  the 
claim  for  this  money  which  was  received  by  the  defendants,  not        \ 
to  tlie  use  of  those  partners,  but  to  the  use  of  Thomason  and  of 
the  several  assignees  of  Underhill  and  Guest  ?  It  appears  to  me 
at  present  that  they  cannot  set  it  off;*  but  the  case  should  go  to 
another  trial  in  order  to  have  it  more  solemnly  considered. 

Bayley  J.  I  am  of  the  same  opinion.  The  defendants 
claim  to  retain  this  money  under  an  indorsement,  by  Guest  after 
his  bankruptcy,  of  this  bill  which  was  drawn  before  by  the  firtn 
on  the  correspondents  of  Gamble  and  Co.  for  a  partnership  debt. 
And  I  take  it  to  be  now  clear  that  where  one  of  several  partners 
commits  an  act  of  bankruptcy,  which  is  afterwards  followed  up 
by  a  commission  and  assignment,  he  has  no  longer  any  proper- 
ty in  the  partnership  effects,  but  the  property  is  from  the  time  of 
such  act  of  bankruptcy  in  his  assignees  by  relation  and  in  the 
solvent  partners.  The  case  of  Hague  and  Others,  Assignees  of 
Anne  and  Isaac  Scott,  v.  Rolleston  (a),  is  an  express  authority 
upon  this  point.  There  one  of  two  partners,  after  an  act  of 
bankruptcy  committed  by  him,  sent  to  a  joint  creditor  a  bill  of 
parcels  of  goods  which  he  had  just  before,  unknown  to  the  credi- 
tor, deposited  in  a  warehouse  in  his  name,  and  who  immediately 
after  the  act  of  bankruptcy  took  possession  of  and  sold  the  goods 
in  part  payment  of  his  demand ;  and  the  other  solvent  partner 
having  afterwards  become  bankrupt,  the  assignees  under  a  joint  [  427  ] 
commission  against  both  brought  their  action  of  trover  against 
the  creditor,  and  recovered  the  whole  value  of  the  goods;  on  the 
ground  that  when  they  were  delivered  by  the  joint-trader  who 
had  committed  the  first  act  of  bankruptcy,  he  was  no  longer  to 
be  considered  as  a  partner  so  as  to  bind  by  his  act  the  property 
of  the  other.  So  here,  at  the  time  of  the  indorsement  of  the  bill, 
Undei-hill  and  Guest  had  no  control  over  the  partnership  effects ; 
and  the  defendants  could  not  acquire  the  property  in  the  bill 
from  those  who  had  no  control  over  it.    That  begets  the  second 

(fl)  4  Burr.  2174. 
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question,  Whether  if  persons  wrongfully  get  possession  of  the 
property  of  others,  they  can,  when  sued  for  it,  set  off  a  prior  de- 
mand upon  the  same  parties  in  right  of  whom  the  action  is 
brought?  That  must  be  determined  by  reference  to  the  statutes 
of  set-ofF:  but  those  only  apply  to  cases  where  there  are  mutual 
debts  an<l  credits.  Now  the  defendants  never  could  have  sued 
Thomason  and  the  assignees  of  Underhill  and  Guest  for  this  debt  j 
for  their  demand  was  against  the  partnership  of  Thomason  Un- 
derhill an<l  Guest.  The  case  therefore  is  not  within  the  words, 
nor  is  it  within  the  spirit  of  the  acts. 

Rule  absolute. 


[  *42H  ] 
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Doe,  on  the  several  Demises  of  Elizabeth  Annb 
Cox,  and  J.  Kay,  against  Day. 

THIS  was  an  ejectment,  tried  before  Lawrence  J.  at  Glou- 
cester, to  recover  certain  freehold  and  leasehold  lands  in 
the  parishes  of  iiodmar f on  and  Swpperf on,  which  *the  defendant 
claimed  under  a  lease  made  by  Charles  Wesley  Coa?,  deceased, 
the  father  of  E.  A.  Cox,  who  was  entitled  to  recover  the  fi'ee- 
hold,  and  Kay,  her  trustee,  the  leasehold,  if  the  lease  made  by 
her  fether  were  not  good. 

By  indentures  of  lease  and  release  of  the  8th  and  9th  of  July 
1790,  in  pursuance  of  an  agreement  made  previous  to  the  mar- 
riage of  C.  W.  Cox,  and  Anne  his  wife,  the  freehold  premises 
were  limited  to  Charles  Coa?,  the  father,  for  life,  remainder  to  C. 
W,  Cox,  the  son,  for  life,  remainder  to  his  first  and  other  sons  in 
tail,  remainder  to  his  daughters  in  tail:  with  a  power  for  the 
tenants  for  life  to  demise  the  premises  for  any  term  not  exceeding 
21  years  in  possession,  and  not  in  reversion,  or  by  way  of  future 
use.  And  the  leasehold,  which  was  held  under  one  of  the  pre- 
bendaries of  Salisbury,  was  conveyed  to  trustees,  on  trust  to  per- 
mit the  tenants  for  lives  to  receive  the  rents,  and  at  their  request 
to  make  underleases  of  the  premises  in  like  manner.  Charles 
Cox  being  dead,  a  lease  was  drawn,  dated  the  VJth  of  February 
1802,  purporting  to  be  a  demise  from  C.  W^  Cox  to  the  defen- 
dant of  the  freehold  and  leasehold  in  question,  habendum  from 
ike  25th  of  March  next  ensuing  the  date  hereof,  for  21  years,  at 
the  yearly  rent  of  800Z.:  but  in  consequence  of  some  difference 

between 
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between  C.  W.  Cox  and  the  defendant,  the  lease  was  not  exe-        1809. 

cuted  by  C.  W.  Cox  till  the  27th  of  April  1802.     Whereupon      

the  learned  Judge  directed  the  jury  to  find  a  verdict  for  the         Q^y^ 
plaintiff  for  the  whole  of  the  premises,  with  liberty  for  the  de-        af^ainst 
fendant  to  move  the  Court  to  confine  the  execution  to  the  lease- 
hold premises  in  case  they  should  be  of  opinion  that  the  lease, 
as  to  the  freehold,  did  not  take  effect  in  reversion,  or  byway  of 
future  use;  thinking  that,  as  to  the  leasehold,  the  defendant  had 
no  right  at  law,  inasmuch  as  at  the  time  of  making  the  demise      [  429  J 
the  legal  estate  was  not  in  C.  W.  Cox^  but  in  his  trustees. 

Abbott  accordingly  moved  in  last  Michaelmas  term  to  have  the 
verdict  for  the  plaintiff  entered  for  the  premises  included  in  the 
prebendal  lease  only;  on  the  ground  that  the  lease  of  the  free- 
hold only  took  effect  from  the  execution  and  delivery  of  the  deed  j 
which  being  after  the  25th  of  March  1802,  to  which  the  haben- 
dum referred,  the  demise  would  operate  from  a  day  then  past, 
and  not  in  reversion  or  by  way  of  future  use :  and  that  the  words 
of  the  habendum,  "  from  the  25th  of  March  next  ensuing  the 
date  hereof"  would  refer  to  the  actual  date  before  mentioned, 
namely  the  17 th  of  February  1802,  and  not  to  the  day  of  the 
delivery.  The  enrolment  of  a  bargain  and  sale  under  the  stat. 
27  H.  8.  c.  16.  within  six  months  is  reckoned  from  the  date,  and 
not  from  the  delivery  of  the  deed.  Shep.  Touch.  221.  An<l 
though,  says  Lord  Coke  (a),  where  the  indenture  has  a  date, 
and  is  delivered  after,  it  shall  take  effect  to  pass  from  the  bar- 
gainer from  the  delivery;  for  then  it  became  his  deed;  and  not 
from  the  date :  yet  the  deed  must  be  enrolled  within  six  months 
after  the  date.  And  in  Butler  v.  Fincher  (6),  he  said  that  if 
the  lease  (which  was  of  a  freehold,  habendum  from  the  day 
of  the  date,)  had  been  delivered  after  the  first  day,  it  would 
clearly  have  been  good.  Then  in  Clayton's  case  (c)  the  dis- 
tinction was  taken  between  a  demise  from  henceforth,  which  re- 
fers to  the  delivery  of  the  indenture,  and  from  the  date,  or  day 
of  the  date,  which  shall  be  taken  to  be  the  Actual  date.  And  [  430  ] 
Hedley  v.  Joans  (d)  makes  the  same  distinction  between  a  re- 
lease of  all  demands  until  the  making  of  the  release,  and  until 
the  date  thereof. 

Williams  Ser^t.,  Puller,  and  Hall,  now  opposed  the  rule.  This 
is  a  lease  under  a  power  to  demise  in  possession,  and  not  in  rever- 
sion; which  is  to  be  construed  strictly;  and  here  the  lease  upon 
the  face  of  it  purports  to  grant  a  future  interest.  It  is  no  answer 

(a)  2  Inst.  674.  (h)  2  Bulstr.  306. 

(c)  5  Uep  (d)  Dy.  307.  a, 

to 
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Doe  ex  dem. 

Cox 

agains. 

Day. 


1809.        to  say  that  the  cVced  not  having  been  executed  till  after  the  25th 
of  March  1802,  it  did  not  take  effect  before;  for  if  the  day  of 
Cox  the  delivery  be  considered  in  law  as  the  ti-ue  date,  the  lease 

against  would  Still  be  reversionary,  as  the  habendum  from  the  25th  of 
March  next  ensuing  the  date  would  then  refer  to  the  25th  of 
March  1803.  [Le  Blanc  J.  That  is  assuming  that  the  day  of 
the  date  and  the  day  of  the  execntion  of  the  lease  mean  the  same 
thing.]  It  does  not  say  from  the  day  of  the  date,  but  from  the 
date.  The  date  of  the  deed  is  quite  immaterial;  it  takes  its 
effect  only  from  the  delivery.  In  Pugh  v.  Tlie  Duke  of  Leeds  (a) 
Lord  Mansfield  said  that  the  date  of  a  deed  means  the  day  of 
its  delivery.  So  in  Goddard's  case  (6).  And  if  the  date  be  to 
be  reckoned  from  the  delivery  for  one  purpose,  it  cannot  be 
reckoned  from  a  different  time  for  another  purpose.  The  au- 
,  thorities  cited  by  the  plaintiff's  counsel  went  upon  the  con- 
struction of  the  particular  words  of  the  statute  of  enrolments. 
Dauncey  and  Abbott  contra  were  stopped. 

[431]  Grose  J.  (c).  We  must  construe  the  words  of  the  instrumenc, 

if  possible,  ut  res  magis  valeat  quam  pereat,  according  to  the 
rule  of  constniction  laid  down  in  Pugh  v.  The  Duke  of  Leeds, 
Therefore  though  the  lease  took  effect  to  pass  the  interest  only 
from  the  delivery,  which  was  not  till  the  25th  of  March  next 
ensuing  the  date,  yet  the  period  of  its  commencement  will  then 
have  reference  back  to  the  actual  date;  which  will  cure  every 
objection. 

Lis  Blanc  J.  This  is  a  technical  objection,  in  order  to  give 
'  effect  to  which  we  must  insert  in  the  instrument  a  constructive 
date,  which  will  avoid  it,  in  the  place  of  an  express  date  of  tlie 
25th  of  March  1802,  the  retaining  of  which  will  make  it  good 
with  reference  to  the  time  of  the  actual  execution  of  the  lease 
on  the  27th  oi  April  in  the  same  year:  but  to  put  such  a  con- 
stniction upon  it  would  be  contrary  to  all  the  authorities. 

Bayley  J.  agreed;  and  added  that  what  was  said  by  Lord 
Mansfield  in  Pugh  v.  Tlie  Duke  of  Leeds  was  with  reference  to 
a  case  where  the  deed  was  delivered  on  the  day  of  the  date. 

Rule  absolute, 

(a)  Cowp.  720.  (i)  2  Rep.  5, 

(c)  Lord  Ellenborovgh  was  absent  from  indisposition. 
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Knill  against  Williams. 

ririHE  plaintiff  declared  on  a  promissory  note,  dated  Hereford^ 
^  1st  J'jarin  807,  by  which  nine  months  after  date  the  defendant 
promised  to  pay  to  the  plaintiff,  or  order,100i.,  for  value  received 
for  the  goodwill  of  the  lease  and  trade  of  Mr.  F.  Knill  deceased; 
and  also  on  the  *common  counts.  At  the  trial  before  Le  Blanc  J.  at 
JFfere/brd,  a  stamped  note  was  offered  in  evidence,  corresponding 
in  its  terms  with  the  note  in  the  form  declared  on :  but  it  ap- 
peared on  the  examination  of  the  subscribing  witness  to  the  note, 
that  the  words  in  italics  Avere  added  by  consent  of  both  parties 
the  day  after  the  note,  the  body  of  which  was  drawn  by  the  wit- 
ness, had  been  signed  and  delivered  by  the  defendant  to  the 
plaintiff  without  any  new  stamp ;  and  that  the  witness,  who  had 
drawn  the  note  the  day  before  in  the  presence  and  under  the 
direction  of  both  parties,  was  not  instructed  to  insert  those  words 
at  the  time.  Nor  was  there  any  evidence  in  the  cause,  from 
whence,  (as  the  learned  Judge  observed  when  the  matter  was 
moved  in  this  court,)  it  could  have  been  left  to  the  jury  to  col- 
lect that  it  was  the  intention  of  the  parties,  at  the  same  time 
whenthenote  wasdrawn,  to  have  those  words  inserted:  he  there- 
fore rejected  the  evidence :  but  allowed  the  plaintiff  to  go  on 
with  his  case  to  see  whether  he  could  supi>ort  his  claim  indepen- 
dent of  the  note;  but  he  could  not.  And  the  defendant  was  also 
allowed  to  try  whether  he  could  impeach  the  consideration  of  the 
note  J  but  he  failed  in  that.  So  that  the  question  was  at  last 
reduced  to  the  validity  of  the  note,  whether  receivable  or  not  in 
evidence:  on  which  the  plaintiff  was  nonsuited,  M'ith  liberty  to 
move  to  set  aside  the  nonsuit,  and  by  consent  to  enter  a  verdict 
for  the  plaintiff  for  the  amount  of  the  note,  if  the  Court  should  be 
of  opinion  that  the  note  Avas  receivable  in  evidence.  This  was 
accordingly  moved  in  last  Michaelmas  term,  and  a  rule  granted 
for  that  purpose ;  against  which 

Jjauncey  and  Puller  now  shewed  cause,  and  contended  that 
the  additional  words  were  material,  because  they  confined  the 
consideration  for  the  note  to  the  good  will  and  trade  of  F.  Knill; 
and  it  would  have  been  a  defence  to  have  shewn  that  no  such 
consideration  was  given:  and  that  if  the  addition  were  material, 
it  avoided  the  note  in  its  original  state;  and  the  former  stamp 
having  done  its  office,  there  ought  to  have  been  a  new  stamp  as 

for 


Thursday, 
Jan., 26th. 

A  promissory 
note  for  100/. 
payable  to  tiie 
plaintiff"  or  or- 
der, and  origi- 
nally express- 
ed to  he  for 
value  received 
generally,  be- 
ing altered  tie 
next  day  upon 
the  suggestion 
of  one  of  the 
parties  by  the 
addition  of  the 
words  for  the 
good  will  of 
the  lease  and 
trade  of  Mr. 
F.  K.  deceased, 
requires  a  new 
stamp;  such 
words  being 
material,  and 
not  having 
been  original- 
ly intended  to 
be  inserted 
and  omitttd 
by  mistake. 

[  «=432  ] 


[  433} 
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1909.       for  a  new  note:  for  which  they  cited  Master  v.  Miller  (a),  Bow- 


Knill 


nian  v.  Nichol  (6),  and  Cardwell  v.  Martin{c).  And  theydistin- 
«g«t«si       guished  this  from  Kershaw  v.  Cox  (d),  where  a  bili  had  been 

Williams,  drawn  by  Collier  on  the  l&t of  j^ugust  in  favour  of  the  defendant, 
who  indorsed  it  to  Kershaw,  by  whom  it  was  returned  to  the 
defendant  on  the  2d,  upon  discovering  that  the  words,  "or 
order,"  were  wanting;  so  that  the  bill  could  not  be  negotiated 
by  indorsement;  and  the  defendant  referred  the  plaintiff  to  Col- 
lier, by  whom  the  words  were  inserted  on  the  2d  oi  August,  and 
the  bill  returned  to  theplaintiff:  and  on  the  bill  being  afterwards 
refused  acceptance,  the  defendant,  on  noticeof  that  fact,  insisted 
that  it  was  a  good  bill  and  would  be  paid.  There  Le  Blanc  J. 
left  it  to  the  jury  upon  the  fact  of  the  defendants  having  imme- 
diately indorsed  over  the  bill,  and  the  other  circumstances  of  the 
case,  whether  it  were  not  the  original  intention  of  the  parties  to 
the  bill  to  make  it  payable  to  Cox  or  order,  and  whether  those 
words  had  not  been  at  first  omitted  by  mere  mistake ;  which  mis- 
take was  corrected  as  soon  as  it  was  discovered;  and  upontnat 
ground  the  verdict  passed.  At  any  rate,  they  said,  the  plaintiff' 
ought  to  have  declared  on  the  note  in  its  original  state,  and  could 
notrecover  on  the  count  stating  it  as  a  note  drawn  with  the  addi- 
tional words. 

[  434  ]  Abbott  and  Lord  in  support  of  the  rule  said,  that  the  only  ques- 
tion was,  whether  the  note  were  receivable  in  evidence,  for  if  the 
alteration  were  immaterial,  so  as  not  to  affect  its  validity,  it 
being  stated  to  he  for  valuer  ecewed,  the  plain  tiffwould  be  entitled 
to  recover  upon  one  or  other  of  the  counts.  They  then  insisted 
that  the  alteration  did  not  vary  the  legal  effect  of  the  note,  but 
merely  introduced  the  original  consideration  for  which  the  note 
had  been  given;  and  therefore  brought  the  case  within  theprin- 
ciple  of  Kershaw  v.  Cox,  which  was  a  stronger  case  than  this, 
because  there  the  alteration  varied  the  legal  effect  of  the  instru- 
ment. If  the  stamp-acts  be  not  in  the  way,  no  question  can  be 
made  here  as  to  the  validity  of  the  note  between  the  parties  on 
account  of  the  alteration,  which  was  made  by  their  consent,  and 
in  conformity  to  the  truth  of  the  case;  and  no  objection  has  ever 
been  allowed  upon  the  stamp-acts,  unless  the  alteration  has  been 
such  as  to  give  the  note  or  bill  anew  operation  in  some  material 
respect,  such  as  the  date,  the  parties,  the  sum,  or  time  of  pay- 

(a)  4  Term  Rep.  320.     5  Term  Rep.  367.  and  2  H.  Bloc,  141. 

(b)  5  Term  Rep.  537.  (c)  9  East,  190.  and  X  Campb.  N,  P.  Cas.  79. 
(d)  ZEap.  N.P.Cas.2i6. 

meat. 
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ment,  making  it  in  effect  a  different  instrument.    [Lord  Ellen-        1809. 
horouffh  C.  J.     In  Kershaw  v.  Cox  the  addition  was  allowed,      ~ 
because  there  was  evidence  that  the  added  words  were  originally       against 
intended  to  have  been  inserted,  and  were  omitted  at  the  time  by    Williams. 
mere  mistake?  but  here  there  was  no  evidence  that  the  consider- 
ation for  the  note,  though  truly  stated,  was  originally  intended 
by  the  parties  to  have  been  inserted.  Le  Blanc  J.  The  witness 
who  was  employed  to  draw  the  note  said,  that  it  was  mentioned 
in  conversation  between  the  parties  at  the  time  what  the  note 
was  given  for ;  but  he  had  no  direction  to  draw  the  note  in  that 
form;  but  he  was  to  draw  it  in  the  common  way.]    It  was  left  to 
his  discretion  to  draw  the  note  in  the  form  he  thought  best ;     [  435  ] 
but  when  the  attention  of  the  parties  was  drawn  to  the  form  of 
it  the  next  day,  the  witness  was  desired  by  them  to  add  those 
words;  which  words  described  the  consideration  admitted  by  the 
witness  to  have  been  spoken  of  the  day  before.    This  was  there- 
fore sufficient  evidence  to  have  been  left  to  the  jury  to  find  that 
such  had  been  the  original  intention  of  the  parties.  [Le  Blanc  J. 
It  appeared  clearly  that  the  addition  of  the  words  the  next  day 
was  an  after-thought  of  one  of  the  parties.] 

Lord  Ellenborough  C.  J.  The  first  inclination  of  one's 
mind  is  always  to  support  an  instrument  where  the  transaction 
is  fair;  but  when  we  find  so  material  an  alteration  as  this,  made 
after  the  instrument  has  been  issued,  I  do  not  know  where  we 
should  stop  if  this  could  be  sustained.  If  a  bond,  for  example, 
were  conditioned  for  the  payment  of  money  generally,  could  it 
afterwards  be  introduced  by  way  of  recital  that  the  money  had 
been  advanced  out  of  a  particular  fund ;  which  might  afterwards 
be  made  use  of  as  evidence  for  other  purposes.  Now  here  the 
defendant  fVilliams  was  originally  liable  on  the  note  for  value 
received  generally,  without  specifying  in  what  that  value  con- 
sisted; and  the  effect  of  the  alteration  is  to  narrow  the  value  from 
value  received  in  general  to  the  value  expressed;  which  I  cannot 
say  is  not  a  material  alteration.  And  this  is  not  like  the  case  of 
Kershaw  v.  Cox,  where  by  mistake,  as  it  appeared,  the  bill  had 
not  been  drawn  according  to  the  intention  of  the  parties  at  the 
time,  and  which  Was  brought  back  the  next  day  to  the  drawer  to 
have  the  imperfect  execution  of  it  perfected.  But  this  is  a  case 
where  the  note  was  originally  drawn  in  the  manner  then  agreed 
upon;  and  it  afterwards  occurred  to  one  of  the  parties  that  the  [  436  1 
particular  account  on  which  the  note  had  been  given  should  be 
inserted  in  it;  and  which  was  done  the  next  day  according  to  his 

desire. 
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the  other  party  of  the  time  consideration  of  the  note;  or  if  he 
7guimt  wished  to  restrain  its  circulation  at  large,  to  put  it  upon  those 
Williams,  who  took  it  to  inquire  whether  that  consideration  had  existed. 
The  alteration  was  made  on  the  following  day ;  and  if  it  might 
have  heen  done  then,  there  is  no  reason  why  it  might  notbe  done 
at  any  subsequent  time:  and  if  in  this  instance,  it  may  be  done 
in  other  instances.  Such  an  alteration  therefore  cannot  be  ad- 
mitted without  a  new  stamp. 

Grose  J.  The  question  is,  whether  the  alteration  introduced 
made  it  a  different  note?  if  it  be  material,  it  is  a  different  note ; 
and  it  certainly  is  material;  for  it  points  out  the  goodwill  and 
trade  of  F.  Knill  as  the  particular  consideration  for  the  note,  and 
puts  the  holder  upon  inquiring  whether  that  consideration  had 
passed.  The  objection  may  press  hard  on  the  plaintiff,  and  one 
cannot  but  be  soriy  that  the  justice  of  the  case  as  between  these 
parties  is  defeated;  but  the  very  alteration  shews  that  the  parties 
themselves  were  not  satisfied  with  the  note  in  its  original  and 
general  form,  but  the  particularconsideration  was  required  to  be 
pointed  out.     This  made  it  another  note,  and  required  a  new 
stamp ;  for  want  of  which  it  could  not  be  received  in  evidence. 
Lb  Blanc  J.     If  I  had  thought  that  there  was  any  evidence 
on  which  the  jury  might  have  foimd  that  the  words  afterwards 
added  had  been  originally  intended  to  have  been  inserted,  and 
[  43/  ]      were  omitted  by  mistake,  I  should  certainly  have  left  it  to  them 
'     so  to  find;  the  case  of  Kershaw  v.  Cox  being  then  perfectly  fresh 
in  my  mind:  but  according  to  my  recollection  of  the  evidence, 
,   .  it  was  impossible  for  them  to  draw  that  conclusion  from  it.  The 

opinion  which  I  delivered  in  Kershaw  v.  Cox  can  only  be  sup- 
ported on  the  ground  that  the  alteration  there  made  in  the  bill  the 
day  after  it  was  negotiated  was  merely  the  correction  of  a  mis- 
take made  by  the  drawer  of  it,  in  having  omitted  tiie  words,  "or 
order/'  which  it  was  intended  at  the  time  should  be  inserted; 
for  the  alteration  there  made  was  a  veiy  material  one.  But  there 
was  strong  evidence  in  that  case  to  shew  that  the  omission  of 
those  words  was  by  mistake;  for  it  was  intended  to  be  a  nego- 
tiable note,  and  was  immediately  afterwards  indorsed  as  such ; 
considering  that  it  had  been  drawn  payable  to  order;  and  as 
soon  as  the  omission  was  discovered  it  was  rectified  by  the  proper 
parties.  Here  the  alteration  was  plainly  an  after- thought-,  and 
then  it  brings  it  to  the  question  whether  it  be  a  material  altera- 
tion; of  which  there  is  no  doubt,  for  the  reasons  which  have  been 

assigned 
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assigned  by  my  Lord  and  my  brother.    Then  being  a  material        1 809. 

alteration,  and  one  made  upon  a  subsequent  agreement  the  next 

day,  there  ought  to  have  been  a  new  stamp.  imainst 

Baylev  J.     The  case  of  Master  v.  Miller  decided  that  an     Williams. 
alteration  in  a  material  part  of  a  bill  after  it  has  issued  makes  a 
new  stamp  necessary:  and  this  was  a  material  alteration;  for  it 
was  evidence  of  a  fact,  which  if  necessaiy  to  be  inquired  into 
must  otherwise  have  been  proved  by  different  evidence. 

Rule  discharged. 


[438] 
Doe,  on  the  Demise  of  Thomas  Thorley,  against       Fridai/, 
Thomas  Thorley,  the  Elder,  and  Booth. 


I 


N  ejectment  for  a  messuage  and  seven  acres  of  land  in  the  one  devises 
parish  of  Dilhorn  in  Staffordshire,  the  lessor  of  the  plaintiff  fj^^^^^  ^'^^^' 
claimed  as  grandson  and  heir  at  law  of  John  Thorley,  who  died  hiswifedurin<'' 
about  21  years  ago,  having  first  made  his  will,  dated  the  18th  o^  her  natural 
November  1786,  whereby  he  devised  to  his  wife  Mary  Thorley  a  ))';  ^j.  '^j.,. 
"  all  his  personal  estate,  and  likewise  all  his  freehold  estate,  du-  "  posed  after- 
ring  her  natural  life,  and  also  at  her  disposal  AifTERWARDS  to  <^  Jcave'k  to 
LEAVE  it  to  whomsoever  she  pleased;"  and  made  her  sole  execu-  "  whom  slie 
trix.    The  defendants  claimed  under  a  feoffment  from  the  said  ^g^cf  th^^f  .j,js 
Mary  Thorley,  who  is  since  dead,  made  on  the  28th  of  May  1787^  only  gave  her 
after  the  death  of  her  husband;  whereby,  in  consideration  of  ^  power  to 

,  ,  -„  leave  It  III/ 

201.,  she  conveyed  to  her  second  son  Thomas  Thorley,  the  defen-  trUi;  and 

dant,  a  house  built  by  him  upon  some  of  the  land  comprehended  therefore  that 

ft,  a  disposition 

in  her  husband's  will,  and  afterwards  made  her  will,  dated  the  of  it  by  teoiF- 

1 1  th  ofJidy  1789,  in  these  words :  "  I  leave  to  my  daughter  Mary  "J.^'^.t '"  ^^^"^ 
Tliorley  all  my  freehold  and  personal  estate,  goods,  and  chattels,  void. 
and  all  that  1  have,  for  her  natural  life;  and  at  her  death,  I  leave 
to  my  son  Thomas  Thorley  the  house  and  ground  which  I  am  now 
possessed  of  for  the  care  and  management  of  my  daughter  Mary 
Thorley:  and  in  case  my  son  Thomas  should  die  before  my 
daughter  Mary,  then  his  eldest  son  John  Thorley  to  take  the 
care  and  management  of  the  same.  I  leave  to  my  son  John  and 
to  my  grandson  Thomas  Thorley  \s.  to  be  paid  by  my  son  Tho- 
mas Tliorley.  Likewise  I  desire  my  son  Thomas  Tliorley  to  pay 
all  my  debts  and  funeral  expences  at  my  death;  and  I  appoint 
R.  Willock  and  J.  Dunn  my  executors."     Mary  Tliorley  the      [  439  ] 

mother 
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mother  and  her  daughter  Mary  are  both  dead.  The  house  men- 
tioned in  the  will  of  Mary  Thorley  was  part  of  the  premises  con- 
tained in  the  will  of  her  husband.  And  it  was  contended  at  the 
trial  before  Lawrence  J.  at  Stafford^  that  the  defendant  was  not 
entitled  to  the  house  conveyed  by  the  feoffment,  inasmuch  as 
Mary  Thorley  had  no  power  to  dispose  of  the  lands  left  by  her 
husband  in  any  way  but  by  her  will,  and  not  by  any  instrument 
to  operate  in  her  lifetime :  and  the  learned  Judge  was  of  that 
opinion;  thinking  that  the  word  "  leave"  pointed  at  a  testa- 
mentary disposition.  And  as  to  the  other  house  mentioned  in 
Mary  Thorley's  will,  it  was  contended  that  her  will  was  not  to  be 
taken  as  an  execution  of  the  power,  as  it  did  not  refer  to  the 
power:  but  the  learned  Judge  thought  otherwise;  and  directed 
the  jury  to  find  their  verdict  for  the  plaintiff  as  to  the  premises 
mentioned  in  the  feoffment;  giving  the  defendant  liberty  to 
move  to  enter  a  nonsuit  if  the  Court  should  be  of  opinion  that 
the  feoffment  was  a  good  execution  of  the  power;  for  which  the 
defendant's  counsel  relied  on  Tomlinson  v.  Dighton  (aj,  where 
one  devised  land  to  his  wife  for  hei*  life,  and  then  to  be  at  her  dis- 
posal to  any  of  his  children:  and  a  conveyance  made  by  the  wife 
(and  her  second  husband)  by  lease  and  release  and  fine  to  a  trus- 
tee in  fee,  to  the  use  of  herself  for  life,  remainder  to  her  daughter 
in  tail,  remainder  to  her  son  in  fee,  was  adjudged  a  good  execu- 
tion of  the  power.  And  on  3  Leo7i,  71-  there  cited;  where  the 
devise  was  to  the  wife  for  life, "  and  after  her  decease  she  to  give 
the  same  to  whom  she  would :  and  this  power  also  was  held  to 
be  well  executed  by  a  grant  of  the  reversion  in  her  lifetime. 
And  these  cases  were  again  mentioned  when  the  rule  for  enter- 
ing a  nonsuit  was  moved  for  in  the  last  term. 

Abbott  and  Peake  now  shewed  cause  against  the  I'ule.  As- 
suming it  to  be  clear  by  all  the  authorities  (b)  that  the  wife  took 
only  a  life-estate,  with  a  power  of  disposition  after  her  death; 
they  argued  from  the  words  of  the  devise  that  such  power  could 
only  be  executed  by  will:  such  being  the  natural  meaning  of 
the  word  leave,  as  applied  to  the  subject-matter,  especially  when 
coupled  with  the  express  estate  given  to  her  for  life,  and  that 
the  property  should  be  at  her  disposal  afterwards.  In  Tomlinson 
v.  Dighton  the  estate  was  placed  in  more  general  terms  at  the 
widow's  disposal;  and  therefore  included  a  disposition  by  deed  as 


(a)  1  P.  Wms.  149.  and  S.  C.  10  Mod.  31. 

(b)  They  are  collected  by  Mr.  Cm;  in  his  Notes  to  the  Report  of  the  case 
of  Tomlinson  v,  Dighton,  in  1  P.  Wms.  119. 

well 
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well  as  by  will:  and  the  word  then  only  marked  the  time  when 
the  disposition  was  to  take  effect;  i.  e.  after  her  life  estate;  but 
not  the  manner  in  which  the  power  was  to  be  executed;  as  the 
word  leave  does  in  this  case.  Then  if  the  power  were  meant  to 
be  executed  by  will,  it  is  clear  that  it  could  not  be  executed  by 
deed.  By  restraining  his  widow  from  disposing  of  the  estate 
otherwise  than  by  her  will,  the  testator  meant,  as  Lord  Eldon 
observed  in  Reid  v.  Shergold  (a),  to  protect  her  against  her  own 
act :  for  a  will  being  in  its  nature  revocable  to  the  end  of  her 
life,  she  could  not  bind  herself  by  any  previous  disposition  of  the 
estate;  but  must  continue  to  the  last  to  retain  that  influence  over 
the  several  objects  of  her  bounty  which  it  was  intended  to  give 
her :  whereas  if  the  power  were  executed  by  deed,  it  could  only 
be  revoked  by  reserving  an  express  power  of  revocation  (6) . 
2dly,  Supposing  the  power  not  to  be  confined  to  a  disposition  by 
will  they  argued  that  at  any  rate  it  could  not  be  executed  by  a 
feoffment,  which  by  passing  a  fee  in  preesenti  destroyed  her  own 
life  estate  to  which  the  power  was  annexed ;  for  then  it  was 
no  execution  of  a  power  by  a  person  having  an  estate  for  life  to 
dispose  of  the  estate  after  her  death.  In  Tomlinson  v  Dighton, 
the  execution  of  the  power  by  lease  and  release,  though  admit- 
ted and  declared  to  be  irregular,  was  sustained,  because  it  did 
not  touch  the  widow's  estate ;  the  first  use  being  to  the  widow 
herself  for  life.  And  they  referred  to  the  distinction  taken  by 
Lord  Hale  in  Edwards  v.  Slater  (c),  between  powers  collateral, 
and  such  as  belong  to  the  laud;  and  of  the  latter  sort  between 
powers  appendant,  and  in  gross.  That  considering  this  to  be 
of  the  latter  description,  it  was  destroyed  by  the  feoffment :  and 
that  this  was  confirmed  by  the  same  learned  Judge  in  King  v. 
Melling  (d) ;  where  he  said,  fines  and  feoffments  do  ransack  the 
whole  estate,  and  pass  or  extinguish,  &c.  all  rights  conditions, 
powers,  belonging  to  the  land,  as  well  as  the  land  itself.  And  he 
agreed,  that  if  the  devisee  to  whom  the  power  to  jointure  was 
given  had  only  an  estate  for  life,  the  recovery  suffered  by  him 
would  have  barred  it. 

Dauncey  and  Puller,  contra;  reserving  the  consideration  of 
the  last  point,  if  it  should  be  necessary,  which  they  said  had 
come  upon  them  by  surprize;  contended,  as  to  the  first,  that  the 


1809. 

Doe  ex  dem. 
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(igainst 
Thorley. 
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(a)  10  Ves.  jun.  370. 

(b)  Hele  v.  Bond,  Free,  in  Chan,  4T4.  and  1  Eq.  Cas^Abr.  342.  and  Hat- 
cher V,  Curtis,  2  Freem.  61. 

(c)  1  Ventr.  228.  (d)  1  Ventr.  228, 

word 
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1809.       word  leave  did  not  necessarily  restrict  the  execution  of  the  power 

to  be  by  will;  as  it  might  be  used  *  in  a  more  general  sense  with 

Thorley     reference  to  the  enjoyment  of  the  estate  after  the  widow's  death ; 

against       and  there  was  no  case  which  had  restricted  the  method  of  exc- 

HORLET.  cuting  a  power  by  implication  where  it  was  not  expressly  given 
L  '*'*-'  J  to  be  executed  in  a  particular  way.  The  particular  mode  of 
execution  now  insisted  upon  was  as  much  glanced  at  in  Tom- 
limon  V.  Dighton  by  the  word  "  then"  and  in  the  case  in  3  Leon. 
71.  by  the  words  "  after  her  decease"  as  here  by  the  word 
"  leave;"  but  yet. the  dispositions  in  both  cases  by  irrevocable 
conveyances  inter  vivos  were  supported.  The  case  in  3  Leon.Jl . 
is  also  reported,  though  of  an  antecedent  term,  in  4  Leon.  4 1 . 
and  there  the  words  creating  the  power  were  considered  as  re- 
ferring to  a  disposition  by  will.  In  all  these  ca^es  the  substance 
of  the  power  is  the  privilege  of  disposing  of  the  estate  after  the 
death  of  the  first  taker;  and  such  powers  are  to  be  construed 
liberally  as  to  the  mode  of  execution.  Then  the  widow  had  the 
absolute  disposal  of  her  own  life-estate  independent  of  the  power, 
and  there  was  nothing  to  restrict  her  from  disposing  of  it  during 
her  own  life. 

Lord  Ellenborough  C.  J.  This  question  arises  on  the  con- 
struction of  a  power;  and  if  by  construing  it  liberally  be  meant 
that  the  Court  should  give  to  the  party  more  latitude  in  the  exe- 
cution of  the  power  than  the  person  who  created  it  intended  to 
give,  I  entirely  disclaim  any  such  authority.  If  we  can  collect 
the  meaning  of  the  devisor,  we  will  obsequiously  give  it  effect ; 
and  more  particularly  if  that  which  appears  to  us  to  be  the  true 
constniction  of  the  words  be  more  for  the  benefit  of  the  party  for 
w^hose  sake  the  power  was  created,  than  that  which  is  said  to  be 
the  more  liberal  construction.  The  devisor  first  gives  to  his  wife 

[  443  J  an  estate  for  her  life,  and  then  he  says  that  it  shall  be  "  at  her 
disposal  aftenvards  to  leave  to  whomsoever  she  pleases."  In 
common  understanding  the  word  leave  must  be  taken  to  apply 
to  that  sense  of  it  in  which  a  person  making  his  will  would  na- 
turally use  it,  namely,  by  a  testamentary  disposition.  And  this 
mode  of  disposing  of  the  property  was  most  for  the  benefit  of  his 
widow,  whom  he  intended  tobenefit  by  confiding  to  her  the  power 
of  disposing  of  his  property  after  her  death.  It  might  have  occur- 
red to  him  that  if  he  gave  her  a  power  which  was  to  be  executed 
'    '  by  deed  in  her  lifetime,  she  would  thereby  devest  herself  of  all 

controul  over  the  property,  and  be  disarmed  of  her  power  to 
attract  respect  up  to  the  moment  of  her  death  from  those  who 
expected  to  be  objects  of  her  bounty :  whereas  by  confining  her 

to 
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to  a  disposition  of  the  property  by  her  will,  which  would  be  am-        1809. 

bulatory  until  her  death,  it  would  operate  more  beneficially  for 

herself  by  attracting  respect  and  protection  to  her  to  the  end      Thorley 
of  her  life.     I  am  not  prepared  to  say  that  this  is  a  power  so       against 
annexed  to  her  estate  that  after  disposing  of  that,  she  could  not       horley. 
still  have  executed  the  power :  but  I  found  my  opinion  on  the 
word  leave,  which  shews  that  the  testator  meant  the  power  to 
be  executed  by  will  j   and  differs  this  case  from  Tomlinsonv. 
Dighton,  where,  after  the  life-estate  of  the  widow,  the  property 
was  left  at  her  disposal  ;  and  the  determination  that  such  dis- 
position might  be  by  deed  in  her  lifetime  violated  no  received 
sense  of  those  words.     In  the  case  in  Leonard  the  power  con- 
ferred on  the  wife  was  after  her  decease  to  give  the  estate  to 
whom  she  would;  which  might  import  something  of  which  the 
party  was  to  devest  herself  presently :   but  the  word  leave  as 
applied  to  a  disposition  of  property  emphatically  means  by  will. 

Grose  J.    This  is  simply  a  question  of  intention,  as  to  what      [  444  ] 
the  testator  meant,  after  giving  his  widow  a  life  estate  in  this  pro- 
perty, by  directing  that  it  should  be  '*  at  her  disposal  afterwards 
to  leave  it  to  whomsoever  she  pleased : "  whether  he  meant  to  give 
her  a  power  to  pass  it  away  by  feoffment  in  her  lifetime,  or  only 
by  her  will,  which  would  retain  to  her  the  control  over  it  to  the 
end  of  her  life.    It  might  have  occurred  to  the  testator  that  he 
was  giving  a  power  over  his  property  to  be  executed  by  one  who 
might  be  under  coverture  again;  and  therefore  he  might  well 
intend  to  direct  the  disposition  of  it  by  such  means  as  would  at 
all  events  secure  her  control  over  it  in  case  she  survived  her 
second  husband,  and  to  the  end  of  her  life,  and  that  she  should 
not  be  able  to  debar  herself  of  this  control  by  any  act  during  her 
life ;  which  would  be  the  case  if  this  feoffment  could  take  effect. 
It  was  meant  to  protect  her  against  her  own  act;  which  could 
only  be  done  by  preventing  her  from  disposing  of  the  property 
during  her  life:  and  therefore  the  testator  has  said  that  it  shall 
be  at  her  disposal  afterwards  to  leave  it  to  whom  she  would :  and 
we  can  only  carry  his  apparent  intention  into  effect  by  saying 
that  she  could  only  leave  it  by  a  testamentary  act.  If  the  case  had 
rested  upon  the  words  at  her  disposal,  as  in  Tomlinson  v.  Digh- 
ton,  that  might  as  well  have  been  by  common  law  conveyance  as 
by  will;  but  the  word  leave  points  to  a  testamentary  disposition 
only;  and  it  is  clear  that  the  testator  meant  her  to  pass  the 
estate  by  her  will  only,  which  she  might  revoke  at  any  time  of 
her  life  afterwards. 

Le  Blanc  J.    I  am  of  the  same  opinion.    The  case  is  clear 

upon 
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1809.       upon  the  first  point,  and  therefore  it  is  not  necessary  to  give  an 
"  opinion  on  the  other;  though,  if  it  were  necessary,  *  there  is  not 

Thorley  niuch  difficulty  in  it.  The  property  is  "  to  be  at  hei'  disposal 
against  afterwards."  If  the  words  had  rested  there,  any  instrument  dis- 
r  *AAr  1  posing  of  it  after  her  death  would  have  been  within  the  words  of 
the  power;  according  to  the  case  of  Tomlinson  v.  Dighton,  and 
that  in  Leonard.  But  the  words  which  follow,  "  to  leave  it," 
&c.  control  the  generality  of  the  preceding  words,  and  are  the 
same  as  if  he  had  said  "  to  leave  it  by  her  last  will."  It  is  ar- 
gued that  she  might  leave  it  as  well  by  other  instruments  as  by  a 
'  will;  but  I  do  not  think  that  the  word  leave  has  so  extended  a 
signification;  it  applies  only  to  a  disposition  by  will.  A  person 
may  be  said  to  dispose  of  property  by  deed  as  well  as  by  will; 
but  no  one  is  ever  said  to  leave  property  by  deed.  This  mode  of 
construing  the  words  of  the  power  is  also  much  more  than  the 
other  in  favour  of  the  person  meant  to  be  benefited  by  it :  for 
thereby  she  would  retain  her  power  of  disposing  of  it  to  the  end 
of  her  life,  and  secure  to  herself  all  the  time  more  influence  and 
respect.  The  word  then  in  Tomlinson  v.  Dighton  could  not  be 
meant  to  apply  to  a  disposition  of  ♦^he  property  after  her  death, 
but  must  refer  to  some  instrument  to  be  executed  in  her  lifetime, 
and  therefore  only  marked  the  period  when  the  disposition  was 
to  take  effect.  The  same  may  be  said  of  the  case  in  Leonard; 
and  the  word  giue  there  used  applies  as  well  to  a  gift  by  deed  as 
by  will. 

Baylby  J.  The  word  leave  as  applied  to  the  subject-matter 
primfi  facie  means  a  disposition  by  will;  and  if  that  be  the  ordi- 
nary sense  of  the  word,  we  who  are  now  todecide  upon  the  mean- 
ing of  the  testator  must  say  that  he  meant  to  use  it  in  that 
r  446  ■]  sense,  unless  something  appears  to  shew  that  he  used  it  in  a 
sense  different  from  the  ordinary  one:  but  nothing  of  that  sort 
does  appear.  And  this  construction  is  confirmed  by  the  con- 
sideration that  if  the  widow  were  confined  to  dispose  of  it  by 
will,  she  would  retain  the  power  of  disposition  over  it  to  the 
end  of  her  life ;  but  if  she  might  dispose  of  it  by  deed,  having 
once  conveyed  it  away,  she  would  be  precluded  from  the  ex- 
ercise of  any  fiirther  disposing  power  for  the  remainder  of  her 
life.  Then  if  this  be  a  power  to  dispose  of  the  property  only 
by  will,  that  being  different  from  a  power  to  dispose  of  it  by  deed, 
the  power  was  ill  executed,  and  the  lessor  of  the  plaintiff  is 
entitled  to  recover. 

Rule  discharged. 

»  Aubrey 
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Aubrey  against  Fisher  and  Others.  Saturday, 

Jan.  28th, 

'WN  replevin  for  taking  so  many  beech  poles  at  Henley  Hill 

•*-  wood  in  the  parish  of  Hambleden  in  the  county  of  BucliSi  Where  beech 

the  defendants  avowed  the  taking  under  a  warrant  of  distress  be  timber  by 

arranted  by  two  justices  of  the  peace  for  the  county  to  the  defen-  *J^  custom  of 
.  ,         ,  ,  1  i-  ,  /•  1  .  ,       the  country, 

Hants  as  churchwardens  and  overseers  of  the  poor  oi  that  parish ;  the  general 

in  which  warrant  it  was  recited  that  the  plaintiff  was  an  occupier  ™)®  u^^^  ^^ 
of  certain  lands  in  the  parish,  and  was  duly  rated  for  the  same  in  timbertreesin 
6/.  12s.  9d.;  for  non-payment  of  which,  on  demand,  the  distress  general  at- 
was  granted.  There  was  a  second  avowry  for  taking  the  same  as  go  as  t  "give  it 
a  distress  under  the  stat.  43  Eliz.  c.  2;    The  plaintiff  pleaded  the  properties 
several  matters  in  bar.   1  st.  That  he  was  the  occupier  of  certain  ^f  timber ^at^* 
woodland  in  the  parish,  *for  which  he  was  rated  in  the  said  sum  j  20  years  " 
that  the  wood  growing  upon  the  said  woodland  consisted  of  therefore  uporr 
beech,  oak,  and  ash  trees  j  and  that  according  to  immemorial  cus~  an  issue  whe- 
torn  in  the  County  of  Bucks,  where  the  said  woodland  is  situate^  be^'^hT*^'" ' 
the  said  beech  trees  were  and  are  timber:  wherefore  the  defen-  the  county  of 
dants  of  their  own  wrong  took  the  said  goods,  &c.    2d,  That  ^^''''^.\ C^^"'' 
according  to  immemorial  custom  of  the  hundred  of  Desborough  felled  had 
in  the  county  of  Bucks,  in  which  hundred  the  said  woodland  is  ^^^"  distrain- 
situated,  the  said  beech  trees  were  and  are  timber.      3d,  That  the  of  a  poors' 
said  beech  trees  were  timber  according  to  the  custom  of  that  part  T^te,  to  whish 
of  the  county  of  Bucks  where  the  said  woodland  is  situated,  tended  that     ■ 
4th,  That  the  produce  of  the  said  woodland  was  certain  wood  they  were 
then  growing  upon  the  same,  and  which  wood  was  not  saleable  ^y  we're ^oT 
underwoods.  There  were  other  general  picas  j  on  all  which  pleas  tbuber  accord- 
issue  were  taken  by  the  replication.  The  cause  was  tried  before  tom  of  the^"^' 
Heath  J.  by  a  special  jury  at  the  last  assizes  for  the  county  of  county,  the 
Bucks ;  and  the  learned  judge  afterwards,  upon  a  motion  for  a  fi">[|clWth°"' 

new  trial,  made  his  report  of  the  evidence,  in  substance  as  fol-  nature  of  the 
i,^„,„  wood  and  the 

^«WS:  period  of  its 

it  was  admitted  on  the  part  of  the  plaintiff  that  such  beech  growth,  whe- 
trees  as  grew  on  the  place  in  question  had  been  usually  rated ;  Lars- and  no 
and  on  the  part  of  the  defendants,  that  by  the  custom  of  the  evidence  can 

r  *447  1  he  received  to 

^  '    J  qualify  its  cha- 

racter of  timber,  by  shewirig  that  it  was  not  deemed  to  be  such  in  the  county,  unless  the  tree 
contained  io  feet  of  solid  wood.  And  the  jury  having  found  a  general  verdict  for  the  plaintift' 
oh  that  issue,  affirming  such  trees  of  20  years  growth  and  upwards,  though  not  containing  lO 
feet  of  solid  wood,  to  be  timber  by  the  custom,  and  also  upon  another  issue  negativing  them 
%o  be  saleable  underwood  within  the  stat.  43  Elis.  c.  2.  the  Court  refused  to  grant  a  new  trial, 

^    Vol.  X.  X  country 
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i809.       coimtry  beech  trees  were  timber,  as  oak  and  ash  trees  are.  (But 
■"  this  latter  admission  was  now  explained  by  the  defendants'  coun- 

agatnst  sel  in  court  to  liave  been  made  sub  modo,  according  to  the  ex- 
FisHEB.  planation  of  this  species  of  timber  given  by  their  own  witnesses.) 
For  the  plaintiff  it  was  proved  by  old  persons  used  to  woods 
and  timber,  that  his  woods  at  Hambleden,  amounting  to  116 
acres,  were  stocked  with  oak,  ash,  and  beech,  which  had  been 
regularly  cut  at  from  40  to  50, 60,  and  70  years  growth  and  up- 
l  44o  J  wards ;  and  the  woods  of  other  persons  in  that  part  of  the  coun- 
try, to  the  extent  of  1300  acres,  under  the  particular  care  of  the 
witnesses  examined,  were  under  the  same  management.  The 
largest  trees  were  perio<lically  cut,  and  the  small  ones  of  bad 
growth ;  but  none  of  these  latter  under  60  years  growth ;  and 
none  of  any  description  were  ever  cut  so  young  as  of  20  years 
growth.  That  beech  was  of  very  slow  growth,  and  in  20  years 
would  often  be  not  larger  than  a  hedge  stake.  Oak  was  con- 
sidered to  be  of  the  quickest  growth.  The  whole  fall  of  trees  of 
the  plaintiff  were  deemed  by  his  several  witnesses  to  be  timber, 
without  reference  to  the  measurement  or  mode  of  measuring. 
That  undenvood  or  coppice  was  cut  very  differently  from  woods 
of  this  description;  underwoods  being  cut  hand  smooth  or  clean 
off  from  the  ground,  leaving  standards  within  certain  distances; 
whereas  in  these  woods  the  largest  trees  were  felled,  leaving  the 
smaller  ones  to  grow  up  in  succession;  and  the  plaintiff's  woods 
were  never  managed  as  underwoods.  That  all  young  trees,  ash 
poles  as  well  as  beech  poles,  were  called  small  timber  ;  and  both 
alike  (but  not  oak)  were  measured  by  the  cast  till  they  come  to 
10  feet;  and  then  by  the  two  casts  till  they  come  to  20  feet;  and 
then  by  the  half  foot  till  they  come  to  30  feet;  and  after  that  by 
the  whole  foot.  That  the  mode  of  measuring  made  no  difference 
as  to  the  trees  being  reputed  timber.  That  some  beech  was  used 
for  building;  others  for  repairs  of  waggons,  &c.  That  the  price 
of  the  poles  varied  according  to  their  length.  In  buying  a  fall 
of  trees  altogether,  there  was  but  one  price;  but  it  was  higher 
if  the  trees  were  selected. 

On  the  part  of  the  defendants,  it  was  contended  that  the  beech 
poles  in  question  not  measuring  10  feet,  (which  was  explained 
'  {  449  ]  to  mean  10  feet  solid  contents  of  wood)  though  of  from  40  to  60 
years  growth,  were  not  timher  by  the  custom  of  the  country,  and 
were  therefore  to  be  considered  as  saleable  undei-waods;  and  they 
also  relied  on  the  usage  of  rating  such  woods.  And  they  proved 
by  a  person  who  had  meai^vu-ed  the  plaintiff's  fall  of  wood  in 
question,  that  they  were  all  calUd  beech  poles,  and  were  from  5 

to 
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to  8  feet  J  not  one  of  them  contained  10  feet.    That  there  was  a        1809.' 

distinction  in  different  parishes  in  the  admeasurement  between      

beech  poles  and  beech  timber=  It  was  measured  by  casts  up  to  asuinst 
10  feet,  and  beyond  that  by  half  feet  and  feet :  25  feet  to  a  load  FrsnEE. 
of  poles,  50  feet  to  a  load  of  beech  timber.  That  if  it  were  under 
10  feet,  it  was  no  timber  by  the  custom  of  the  country,  though  it 
were  100  years  old ;  and  it  was  immaterial  what  was  the  kind  of 
tree,  or  its  age.  That  beech  timber  was  headed  off  at  18  inches 
girth  from  the  top.  All  the  witnesses,  however,  admitted  that 
the  woods  in  question  were  managed  differently  from  under- 
woods, and  that  they  did  not  consider  them  as  underwoods 
or  coppice;  but  they  were  known  by  the  name  of  beech 
poles,  and  not  beech  timber.  That  the  satae  rule  obtained  with 
regard  to  ash  as  to  beech.  Part  of  the  fall  in  question  was  sold 
at  19*.  a  load,  containing  25  feet,  and  was  used  by  different 
manufacturers  for  mangles,  wheels,  and  other  purposes ;  a  great  ' 

part  was  said  to  be  only  fit  for  firewood,  and  was  so  used  till 
within  these  4  years.  A  timber  merchant  in  that  part  of  the 
County  said  he  had  never  sold  any  such  beech  poles  for  any  ex^ 
cept  temporary  buildings;  but  they  might  be  used  for  barn 
floors ;  and  he  had  seen  very  little  beech  measured  as  timber. 

The  learned  judge  told  the  jury  that  the  only  question  for 
their  determination  was.  Whether  the  plaintiff's  wood  were  sale- 
able underwood;  and  as  all  the  witnesses  agreed  that  it  was  not      [   450  ] 
underwood  at  all,  and  was  differently  managed  and  clearly  dis- 
tinguishable from  underwood,  they  ought  to  find  a  general  ver- 
dict for  the  plaintiff;  which  they  accordingly  did.     But  as  this 
was  a  new  question  of  very  considerable  importance  in  the  county, 
he  garve  leave  to  the  defendant's  counsel  to  move  for  anew  trial 
in  respect  of  any  of  the  issues  where  the  question  was,  whether 
or  not  it  was  timber :  his  own  opinion  being  that  as  beech  was 
admitted  to  be  timber  in  this  county  by  the  custom  as  oak  and 
ash  were  in  the  kingdom  at  large,  the  common  rule  of  law  which 
designates  the  latter  to  be  timber  at  20  years  growth,  without 
reference  to  Its  dimensions,  would  attach  on  beech  trees;  and  the 
whole  fall  of  trees  in  question  were  of  that  growth  and  upwardsi 
SeiiowSerjt.in  the  last  term  moved  accordingly  for  a  new  trial, 
and  denied  that  the  admission  made  on  the  part  of  the  defendant, 
or  the  evidence  given  at  the  trial,  went  to  establish  generally  that 
beech  was  timber  by  the  custom  of  the  county  of  Bucks,  but  only 
that  it  was  timber  when  it  measured  10  feet  in  the  girth,  when 
it  was  of  growth  and  bulk  sufficient  for  the  purposes  of  build- 
ings, in  contradistinction  to  fire- wood,  fence- wood,  or  wood  for 

X  2  inferior 
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1809.       inferior  mechanical  purposes;  and  if  the  trees  in  question,  which 
were  of  less  than  10  feet  measurement  and  unfit  for  building, 

-A  t  J  R  P  F  V 

iuiaiiist       were  not  timber  by  the  custom,  it  followed  of  necessity  as  a  con- 

J-ibjiEK.       sequence  of  law,  thatnotbeing  timberby  common  law,  they  must 

he  saleable  underwoody  and  therefore  rateable  within  the  statute 

'    of  Elizabeth :  and  in  this  view  the  bearing  of  the  former  issues 

upon  the  la^t  was  material.    A  rule  nisi  was  granted  j  against 

which 

[  451  ]  WilsoUj  Dampiery  Hulton,  and  Peehcell,  now  shewed  cause. 

The  material  question  was,  whether  the  beech  woods  in  question 
were  saleable  underwoods,  in  order  to  make  them  rateable  to  the 
relief  of  the  poor  within  the  stat.  43  Eliz.  c.  2.  s.  1. :  and  as  the 
particular  mention  of  coal  mines  in  the  same  branch  of  the  act 
has  been  held  to  exclude  all  other  mines,  so  the  mention  oisale- 
able  underwoods  only  must  be  taken  to  exclude  all  other  woods. 
And  all  the  witnesses  proved  that  these  were  not  underwoods. 
This  put  an  end  to  all  the  issues  respecting  saleable  underwoods. 
Then  as  to  the  issue,  whether  these  beech  trees  were  timber  by 
the  custom;  supposing  them  to  be  material  upon  this  record,  it 
was  settled  so  long  ago  as  Lord  Coke's  time  (a),  who  was  a  Buck- 
inghamshire man,  that  beech  was  timber  by  the  custom  of  that 
county,  which  takes  its  name  from  that  species  of  wood ;  Buck 
signifying  beech.  And  when  it  is  once  ascertained  that  any 
particular  wood  is  timber  by  the  custom  of  the  county,  the 
general  mles  of  law  respecting  timber  attach  upon  it  as  a  conse- 
quence of  law,  amongst  others,  that  the  tree  assumes  the  denomi- 
nation of  timber  at20'years  (6)  growth,  without  reference  to  its 
girth.  But  this  is  an  attempt  to  introduce  a  different  rule  as  to 
timber  in  the  county  of  Bucks,  either  with  reference  to  the  size 
of  the  tree,  or  the  manner  of  measuring  it,  or  the  uses  to  which 
it  is  afterwards  to  be  applied ;  either  of  which  methods  would 
beget  an  issue  on  each  particular  tree,  whether  timber  or  not, 
and  lead  to  uncertainty  and  endless  litigation :  and  Lord  Hard- 

r  4^2  1  ^^^^^  ^^  Walton  v.  Tryon  (c),  expressly  disclaimed  any  refer- 
ence to  the  use  of  the  wood  by  way  of  ascertaining  whether  or 
not  it  was  timber ;  and  said  that  in  the  stat.  45  Edw.  3.  the 
wood  is  particularly  mentioned,  and  its  age  and  growth,  but  not 
one  word  is  said  of  the  use;  and  that  the  opinion  of  all  the 

(o)  Lapthorne's  case,  1  Roll.  Rep.  365.  2  Roll.  Air.  814.  and  1  Inst.  83  a. 
and  vide  Rex  v.  Minchinhampton  Inhabitants,  3  Burr.  1310. 

(b)  2  Inst.  643. 

(f)  Walton  V.  Tryon,  before  Lord  Hardwicke  in  1751,  3  Bum's  Eccl.  Law, 
440,  4.  and  2  Gwillim,  827. 

-  . .  Courts 
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Courts  upon  the  construction  of  that  statute  had  been,  that  where        1809. , 
the  tree  is  timber,  by  law  or  ciistom^  of  20  years  growth  or  uj)-      "^ 
•wards,  it  is  exempt  from  tithe:  and  Lord  Coke,  in  his  comment       against 
on  that  statute,  says  that  with  respect  to  20  years  being  the  age       risuER. 
of  timber,  that  statute  was  declaratory  of  the  common  law.  Oak, 
ash,andother  general  timber  wood  may  be  and  often  are  treated 
as  underwood,  and  then  they  are  titheable  and  rateable  as  well  as 
beech:  but  all  the  witnesses  agreed  that  these  beech  woods  were 
not  treated  as  underwoods,  but  managed  quite  in  a  different  way 
as  timber.    Whether  any  wood  therefore  be  saleable  underwood 
or  not  within  th«  st^t.  of  Elizabeth  depends  upon  the  manage- 
ment in  cutting,  and  not  upon  the  size  or  nature  of  the  wood . 
Oak  and  ash  are  frequently  managed  as  underwoods  in  Kenty 
and  are  cut  for  hop-poles  throughout  large  districts.  In  thepoor 
soil  of  this  part  of  Buckinghamshire  oak  or  ash  would  take  50 
years  to  attain  the  growth  sufficient  to  measure  for  timber  in  the 
way  proposed  by  some  of  the  witnesses. 

The  Attorney-Generalj  Sellon  Serjt.,  Best  and  Frere,  contra. 
The  evidence  was  not  that  beech  was  timber  by  the  custom  ef  the 
county  generally,  but  that  it  was  timber  wiien  of  a  certain  girth 
or  dimension  containing  10  feet  of  solid  contents,  which  made  it 
applicable  to  the  purposes  of  building.    The  mode  of  treatment 
in  the  mean  time,  till  it  arrived  at  that  growth,  cannot  make  that 
timber  which  is  not  such  by  law,  nor  does  the  custom  depend      [  453  ] 
upon  the  mode  of  treatment.    Then  if  the  custom  be  so  qualified 
that  beech  of  acertain  size  only  be  timber  within  it,  until  It  grow 
to  that  size,  it  must  be  treated  assaleable  underwood^  and  rateable 
accordingly.  But  the  learned  Judge  told  the  jury,  that  as  beech 
might  be  timber  by  the  custom  of  the  county,  he  would  take 
upon  himself  to  say,  in  conformity  with  the  rule  of  law  respect- 
ing timber  trees  in  general,  that  it  became  timber  at  20  years 
growth.    Whereas  that  which  stands  upon  custom  only  must  be 
taken  with  all  the  qualifications  of  the  custom,  and  general  rules 
of  law  can  have  no  application  to  it  beyond  what  is  evidenced  by 
the  custom  in  those  respects.  The  question  therefore,  quo modo 
beech  was  timber  by  the  custom,  ought  wholly  to  have  been  left 
to  the  jury  as  a  matter  of  fact  upon  the  evidence.    But  when  it 
was  admitted  that  beech  would  by  the  custom  of  the  county  be- 
come timber  when  of  certain  growth  and  dimensions,  the  learned 
Judge  took  on  himself  to  decide  by  reference  to  the  general  rule 
of  law  respecting  timber,  that  it  would  become  such  at  20  years 
growth.     [Being  asked  by  Le  Blanc  J.  whether  it  were  meant 
to  be  contended  that  any  tree,  however  old,  if  not  of  certain  solid 

contents. 
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contents  so  as  to  make  it  timber,  must  necessarily  be  saleable 
underwood:  they  answered  in  the  affirmative.]  In  Chamber/ 
Cyclopedia  underwood  is  described  to  be  coppice  or  any  wood 
not  accounted  timber.  The  general  nile  as  to  20  years  growth 
of  certain  woods  constituting  them  timber  is  altogether  grounded 
upon  the  stat.  45  Ed.  3.  c,  3.  concerning  prohibitions  to  suits 
in  the  spiritual  court  for  sylva  ccedua,  which  speaks  of  "  gr^at 
wood  of  the  age  of  20  years/'  &c.  sold  to  merchants,  &c.  wliich 
should  not  be  titheable;  yet  that  must  have  been  understood  of 
wood  large  enough  to  be  appHed  to  the  purposes  of  timber;  for 
in  Hawes  v.  Cornwal  (a),  wood  which  was  usually  cut  for  fire- 
wood, though  of  25  years  growth  or  more,  Mas  held  to  be  tithe- 
able:  and  Twysden  J.  said,  that  it  was  not  the  leaving  it  a  long 
time  that  made  it  timber.  And  in  the  late  case  of  TlieKingy.  The 
Inhabitants  of  Mirjield  (b),  woods  which  were  usually  felled  for 
saleat  21  years  growth  were  still  held  rateable  annually  through- 
out that  period  as  saleable  underwoods.  [Le  Blanc  J.  In  that 
case  no  question  arose  respecting  the  age  of  the  woods,  which 
were  stated  in  fact  to  be  underwoods,  and  were  of  10  years 
growth.]  A  custom  making  the  question  of  timber  or  no  tim- 
ber depend  upon  the  dimensionsof  the  tree,  is  in  its  nature  nwre 
certain  than  a  rule  which  has  a  reference  only  to  its  age.]. 

Lord  Ellbnborough  C.  J.  The  question  is,  whether  cer- 
tain woods  were  liable  to  berated  to  the  relief  of  the  poor  under 
the  statute  43  Elizabeth?  And  that  depends  upon  whether  they 
ranged  themselves  under  the  description  of  5a/ea6/e  underwoods 
in  the  statute;  for  under  that  character  or  denomination  only 
were  they  liable  to  be  rated.  And  here  a  verdict  has  been  found 
by  the  jury,  under  the  direction  of  the  learned  Judge  who  tried 
the  cause,  upon  the  evidence  of  witnesses  on  both  sides  con- 
curring uniformly  to  the  same  conclusion,  that  they  were  not 
saleable  underwoods.  That  finding  then,  without  adverting  to 
any  other  issues  on  the  record,  decided  the  action,  as  to  the  rate- 
ability  of  the  woods  and  the  right  of  taking  the  distress;  tor  if 
they  were  not  saleable  underwoods,  whatever  else  they  might  be, 
appears  in  my  present  judgment  of  the  case  to  be  immaterial. 
There  are  however  other  issues,  as  to  whether  the  particular 
trees  in  question  were  timber  trees;  which  might  be  considered 
as  material  issues  on  the  part  of  the  plaintiff;  for  if  they  were  of 
that  description  of  trees  which  by  the  custom  might  become 
timber,  it  would  be  open  to  him  to  shew  that  they  were  of  that 


(a)  1  Lev.  189.  and  2.  Kcb.  90. 


(b)  Aide,  219. 
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age  which  privileged  them  as  timber  trees  from  being  liable  to        180^. 
be  tythed  or  rated  to  the  poor;  And  that  might  be  considered  as  '*" 

a  medium  of  proof  that,  being  timber,  they  were  not  saleable  un-  aauinst 
derwoods.  Now  the  issues,  whether  timber  or  not,  did  not  pro-  Iashsk. 
perly  embrace  any  such  questions  as  have  been  argued,  whether 
there  be  any  qualifications  by  the  custom  of  the  county  of  Bucks 
respectingthesizeorapplicationof  the  trees  to  make  them  timber; 
but  the  questions  properly  were,  whether  the  trees  were  of  that 
quality  and  age  as  entitled  them  to  be  considered  under  the  deno- 
mination of /imter,  and  therefore  entitled  to  the  protection  belong- 
ing to  timber  by  law,  namely,  whether  beech  were  by  the  custom 
of  the  county  a  timber  tree,  and  whether  these  beech  trees  were 
of  the  growth  of  20  years.  But  I  am  at  a  loss  to  find  a  scintilla  of 
authority  in  any  law  book  to  warrant  me  in  saying,  that  though 
oak  and  ash,  which  are  timber  trees  every  where  by  the  general 
rule  of  the  realm,  become  timber  at  20  yeai*s  growth,  without  any 
other  qualification,  and  beech  is  recognized  in  our  law  books  as 
a  timber  tree  by  the  custom  of  the  county  of  Bucks ;  yet  that 
there  may  be  a  certain  other  qualification,  depending  on  the 
quantity  of  its  solid  contents,  attached  to  beech,  which  does  not 
belong  to  oak  or  ash.  If  the  qualification  of  having  10  feet  of 
solid  contents  maybe  attached  upon  beech  to  make  it  timber  in 
the  county  of  Bucks,  1  see  no  reason  why  it  may  not  as  well  be 
attached  there  upon  oak  and  ash,  which  are  timber  by  the 
general  law  of  tlie  realm.  But  our  law  books  are  quite  silent  L  4^6  ] 
upon  the  subject  of  any  such  qualification:  nor  is  there  any 
thing  in  the  wording  of  these  issues  to  raise  the  question.  And 
if  such  a  distinction  were  admitted,  it  would  lead  to  great  uiK'er- 
tainty  and  incowvenience.  It  might  be  different  in  different 
districts  of  the  county  of  Bucks.  In  one  the  solid  contents  re- 
quired to  make  the  tree  timber  might  be  10  feet;  in  another!); 
in  another  8.  In  other  counties  where  other  trees  are  timber  by 
custom,  we  should  ha>'e  the  same  or  other  distinctions  starting 
up;  not  a  word  of  which  is  to  be  fouiKl  in  any  law  book.  It  is 
laid  down  generally  by  Lord  Coke,  and  supported  by  adjudged 
cases,  that  beech  is  timber  by  the  custom  of  the  county  of  Bucks. 
Then  why  shouldwe  not  be  bound  to  take  notice  of  that  custom 
so  declared  and  established,  as  we  take  noticr  of  the  custom  of 
gavelkind  in  Kent?  And  when  beech  is  declared  to  be  timber 
by  the  custom,  it  must  be  taken  to  be  timber  according  to  the 
rules  of  the  common  law  respecting  timber.  Still  however  the 
material  question  is,  whether  these  were  saleable  underwoods? 
In  some  counties,  particidarly  in  Kent,  they  are  ^much  in  the 

habit 
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1809.       habit  of  cutting  down  wood  as  underwood  which  would  be  most ' 

'  '  ^~ valuable  timber  if  it  were  suffered  to  grow  to  the  statu  teable  age, 

agahist       i^  I  ^^^y  SO  call  it,  of  20  years  :  but  it  is  treated  as  undervvowl ; 

Fisher.  but  all  the  witnesses  agreed  that  this  was  treated  not  at  all  like 
underwood.  It  is  stated  that  where  the  woods  are  managed  as 
undenvoods,  all  the  small  wood  is  cut  down  at  stated  periods, 
leaving  standard  trees  at  certain  distances :  whereas  here  they  cut 
down  the  larger  and  leave  the  smaller  wood:  it  was  not  therefore 
treated  in  any  respect  like  underwood.  Then  as  to  the  evidence 
•  of  the  qualification  of  the  custom  contended  for,  what  does  it 

£  457  3  aniountto?  One  witnessonly  says,  that  if  the  treedoes  not  contain 
10  feet  of  solid  contents  it  is  not  timber  but  underwood :  but  his 
evidence  cannot  be  put  against  the  other  testimony,  and  against 
the  silence  of  the  law,  which  is  eloquence  on  a  subject  of  this 
sort  that  has  been  so  much  discussed  in  the  books. 
\  Grose  J.    The  only  question  is,  whether  this  be  saleable  un- 

derwood in  contradistinction  to  timber ;  and  when  we  consider 
the  evidence,  and  attend  to  what  has  been  said  upon  this  subject, 
,  it  is  impossible  to  doubt  for  a  moment  what  it  was.  The  trees 
^vhich  were  felled  were  beech  trees  of  more  than  20years  growth; 
beech  is  timber  by  the  custom  of  the  county  of  Bucks  ;  and  the 
law  books  recognize  it  as  timber  there  by  that  custom:  and  the 
evidence  proves  that  these  woods'were  not  managed  or  cut  as 
saleable  underwoods,  nor  bought  or  sold  as  such, but  as  timber. 
Then  beech  being  timber  by  the  custom  of  the  county,  and  these 
beech  woods  being  of  more  than  20  years  growth,  and  not  being 
managed  or  cut  as  underwoods,  what  doubt  can  there  be  but 
that  in  this  case,  as  well  as  in  the  case  of  other  general  timber 
trees,  they  must  be  considered  as  timber,  and  not  as  saleable  un- 
derwoods. Then  if  this  be  the  clear  sense  and  law  upon  the  sub- 
ject, as  it  seems  to  be,  it  would  be  to  no  purpose  to  send  this 
cause  again  to  trial,  since  there  must  be  the  same  verdict  again 
upon  the  same  evidence.  I  have  no  doubt  that  by  the  custom 
it  is  timber;  and  being  timber,  it  cannot  be  saleable  underwood, 
which  is  the  material  question  upon  these  issues. 

Lb  Blanc  J.    The  question,  with  reference  to  the  statute  of 

[  458  ]  Elizabeth,  is,  whether  the  wood  felled,  and  on  which  a  distress 
has  been  levied  in  respect  of  a  poor's  rate  thereon,  be  saleable 
underwood?  This  is  a  question  of  fact;  and  considering  it  as 
such,  there  can  be  no  doubt;  because  all  the  witnesses  agreed 
that  this  had  none  of  the  qualities  of  underwood;  that  it  was 
never  managed  or  treated  as  such ;  and  some  of  them  said  they 
would  not  onany  account  callitsp:  considering  it  therefore  as  an 

issue 
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issue  of  fact,  there  can  be  no  doubt  that  the  determination  of  the        1809. 

jury  was  warranted  by  the  evidence.  But  it  is  now  said  that  that      — ^ 

issue  was  in  truth  a  conchision  of  law  resulting  from  the  inquiry       u^uinat 
whether  or  not  the  trees  in  question  were  tirnjber  by  the  custom ;       Fisheb. 
that  if  they  were  not  timber,  they  must  necessarily  be  saleable 
underwood.     And  to  be  sure  the  case  as  it  was  stated  to  the 
learned  Judge  was  considerably  perplexed,  or  rather  it  was  pre- 
sented to  his  mind  in  a  very  different  view  from  that  in  which  it 
is  now  attempted  to  be  placed,  when  at  the  outset  of  the  cause  it 
was  admitted  that  by  the  custom  of  the  county  beech  is  timber, 
and  this  without  any  modification.     And  though  if  that  were 
incautiously  admitted,  without  the  qualification  meant  to  be  in- 
sisted on,  it  should  not  prejudice  the  defendant ;  still  it  led  to  the 
course  which  the  cause  took  at  the  trial.     For  when  it  is  under- 
stood and  agreed  on  both  sides  that  by  the  custom  of  the  parti- 
cular county,  where  there  is  a  scarcity  of  the  common  species 
of  timber  wood,  and  where  the  soil  favours  the  growth  of  another 
species  of  wood,  that  other  species  shall  be  considered  as  timber; 
the  only  question  according  to  the  usual  course  observed  in  such 
cases  has  been  upon  the  nature  of  the  wood  in  dispute,  whether 
of  that  species,  and  not  upon  the  size  of  it ;  and  when  once  that 
species  has  been  considered  as  timber,  the  question  is  whether  it 
shall  not  carry  with  it  all  the  properties  and  consequences  of     L  ^59  ] 
timber  by  the  general  law,  and  not  be  liable  to  be  qualified  by 
the  particular  opinions  of  individuals  in  different  parts  of  the 
county,  as  to  whether  it  were  of  a  size  sufficient  to  be  useful  or 
not  useful  as  timber.    It  seems  therefore  that  the  last  issue  was 
properly  an  issue  of  fact,  and  properly  determined;  and  that 
even  if  it  had  gone  to  the  jury  upon  the  ground  now  contended 
for,  whether  the  beech  trees  in  question  were  timber  or  not  ac- 
cording to  the  custom,  the  verdict  must  upon  the  weight  of  evi- 
dence on  that  head  have  been  the  same  way  in  which  the  jury 
have  found  upon  the  issue  whether  it  were  saleable  underwood 
or  not.     For  I  agree  with  the  learned  Judge,  that  when  once  a 
particular  wood  has  been  determined  to  be  timber  by  the  custom 
of  a  county,  it  is  to  be  taken  to  be  so  according  to  the  rules  of 
the  common  law  in  respect  to  timber  in  general ;  and  therefore 
the  issue  whether  timber  or  not  by  the  custom  of  the  county  will 
only  let  in  the  inquiry  as  to  the  particular  species  of  wood,  and 
will  not  let  in  those  qualifications  which  were  attempted  to  be 
introduced  in  this  case. 

Rule  discharged. 
BAYLEy  J,  was  ti7hi^  causes  at  GuildhalL 

John 
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Tuesday,  JoHN  ToovEY  and  Kempster  Hughes  Knight,  an  In- 
fant,  by  Kempster  Knight,  his  Father  and  next 
Friend,  against  John  Bassett, and Geor^.e  Bassett, 
John  Charles  Lowth,  and  Ann  his  Wife,  Robert 
Huntsman  and  Jeronomy  his  Wife,  Aubrey 
Bowles  Hughes,  Jane  Toovey,  Catherine  Bas- 
sett, and  James  Roe  and  Harriett  his  Wife. 

Under  a  de-  fTHHE  Master  of  the  Rolls  sent  the  following  case  for  the 

vise  to  the  X    opinion  of  this  Court. 

testatrix  s  ^      ^i*-  t      j 

daughter  E.  Ann  Michael^  widow,  being  seized  in  fee  of  a  freehold  estate 

forhfe,  re-  called  Perry  Lands,  at  Shipley  and  West  Grinstead,  in  Sussex, 
mamdertoher  '='  ,    ^     ,         ,     ,,  ,,.  „  .      , 

children  and     and  being  possessed  oi  a  leasehold  estate  at  Mmnurst  in  the  same 

their  heirs  for  county  for  the  remainder  of  a  term  of  years  unexpired,  by  her 

case  E.  die       will  dated  the  13th  of  December  1786,  and  duly  executed  and 

wiihout  leav-  attested,  after  stating  "that  she  thereby  disposes  of  her  worldly 

hef  kJdTthen  "  estate  wherewith  Godhad  been  pleased  to  blessher  as  follows,'* 

to  certain         devised  thus :  "  First,  I  give  and  devise  all  that  my  messuage, 

childrfn^y'     "i^nds,  &c.  called  Perry  Lands j  in  the  parishes  of  Shipley, 

other  daugh-    "  and  West  Grinsteady  and  also  all  that  messuage  and  garden  in 

bc'^dmded^bS  "  Midhurst,  &c.  unto  my  daughter  Elizabeth  Michael,  to  hold 

tween  them      '^  all  the  said  several  premises  unto  her  for  and  during  the  term 

share  and  «  ^f  jjgj.  natural  life ;  and,  in  case  of  her  marriage,  for  and 
share  alike  as  .  '  /- 

tenants  in  during  the  term  of  the  natural  life  of  her  husband;  and  from 

common ;  but  (( and  after  the  decease  of  the  survivor  of  them,  my  said  daugh- 
deathof  either  "ter  *  Elizabeth  and  her  husband,  (in  case  she  marries)  I  give 
^w\V  ^^^^'^'  **and  devise  the  same  premises  unto  all  and  every  the  children 
der  age  and  " ^n  the  body  of  my  said  daughter  Elizabeth  by  her  said  husband 
without  kav-  «  to  be  begotten,  and  imto  their  heirs;  and  if  but  one  child,  then 
the  sharTof'  "  "nto  such  only  child  and  to  his  or  her  heirs  for  ever.  But  in 
him  or  her  so  "case  my  said  daughter  and  her  husband  die  without  leaving 
beTin-the"  "any  issue  of  her  body,  then  I  do  hereby  give  and  devise  all 
benefit  of  the  "  the  said  several  premises  unto  ray  grand-children  John  Toovey, 
thrjespective  ^^^^  ^^  ^^^  daughter  Jane  Toovey,)  John,  George,  and  Ann 
family,  &c.  "  Bassett,  (children  of  my  daughter  Catherine,  wife  of  the  Rev. 
Held  that  the  .  *^i?i  -i 

grandchildren  I     '*"*  J 

took  a  fee  in  their  resnective  aha^e5^  by  reason  of  the  devise  over  on  their  dying  under  age, 
■with  an  executory  devise  over  if  any  of  them  died  under  21  and  without  leaving  issue  at  the 
time  of  their  respfdeiv  deaths ;  and  therefote  the  limitatko.  ovQC  na&  not  t»o  jsemete. 

John 
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"John  Basset)  and  the  child  or  children  with  which  she  my        1809. 

**  said  daughter  Catherine  is  now  pregnant,  and  unto  Elimheth      — ; '■ 

"  Mary,  Henrietta,  Harriett,  and  Aubrey  Bowles,  (daughters  and  against 
"  son  of  my  daughter  Mary  Hughes)  equally  to  be  divided  be-  Bassett. 
*^  tween  them  all,  share  and  share  alike,  as  tenants  in  common. 
"  But  in  case  of  the  death  of  either  of  my  said  grand-children 
"  under  age,  and  without  leaving  &ny  lawful  issue,  then  it  is  my 
"  will  that  the  share  or  part  of  him,  her,  or  them,  so  dying^ 
"  shall  be  for  the  benefit  of  the  survivors  of  the  respective  family 
"  to  which  he,  she,  or  they  belong.  And  in  case  of  the  death  of 
"  my  grandson  John  Toovey,  undei'  age,  and  without  leaving  any 
"  lawjul  issue,  then  it  is  my  will  that  his  share  or  part  of  the 
"  said  several  premises  shall  go  and  be  divided  amongst  all  and 
"  every  of  my  surviving  grand-children."  There  was  no  resi- 
duary devise  of  real  estate ;  but  the  testatrix  devised  all  her 
goods,  chattels,  and  personal  estate  to  her  daughter  Elizabeth. 
The  testatrix  died  soon  after  making  her  will;  leaving  her 
daughter  Elizabeth  then  the  wife  of  Richard  Burley,  her  daugh- 
ter the^defendant  Jane  Toovey  widow,  her  daughter  the  defen- 
dant Catherine  Bassett,  her  daughterMa?7/HMg/ie*,  and  another  r  4^2  ] 
daughter  Jeronomy  Newman,  formerly  Jeronomy  Michael  spin- 
ster, (the  two  last  of  whom  are  since  dead,)  her  co-heiresses 
at  law ;  and  also  leaving  the  plaintiff  John  Toovey,  the  defen- 
dants John  Bassett,  George  Basset,  Ann  the  wife  of  John  CharUs 
Lowth,  Elizabeth  Mary,  (since  deceased)  the  wife  of  Kempster 
Knight,  Henrietta  Hughes,  (since  deceased)  Harriett  the  wife 
of  James  Roe,  and  Aubrey  Bowles  Hughes,  her  eight  grand- 
children: and  soon  after  the  testatrix's  death,  her  daughter  Ca- 
therine Bassett,  (who  at  the  timeof  the  will  made  was  pregnant) 
was  delivered  of  a  daughter  named  Jeronomy,  who  is  now  the 
wife  of  the  defendant  Robert  Huntsman.  Elizabeth  Mary 
Knight,  one  of  the  testatrix's  grand-children,  died  some  time 
ago,  intestate  as  to  her  real  estate,  leaving  the  plaintiff  Kempster 
Hughes  Knight,  an  infant,  her  eldest  son  and  heir  at  I9.W.  Soon 
after  the  death  of  the  testatrij:,  Richard  Burley  and  Elizabeth 
his  wife  entered  into  possession  of  the  devised  estates,  and  con- 
tinued in  possession  till  their  respective  deatlpis  j  ajid  they  died 
without  leaving  issue.  Henrietta  Hughes  is  lately  dead,  having 
first  attained  her  age  of  21  years,  a,n4  having  by  her  will  devised 
her  share  of  the  devised  estates  to  the  defendant  Harriett  Roe. 
The  question  for  the  opinion  of  the  Court  was,  what  estate  or 
interests  the  plaintiff  John  Toovey,  and  the  defendants  John 
Bassett,  George  Bassettj  Ann  the  wife  of  John  Charles  Lowth, 

Elizabeth 
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1809.        Elizabeth  Mary,  deceased,  the  late  wife  of  Kempster  Knight, 
Henrietta  Hughes,  deceased,  Harriet  the  wife  of  James  Roe^ 

ToOVEY 

auainst        Jeronomy,  the  wife  of  Robert  Huntsman,  and  Aubrey  Bowles 
Bassett.      Hughes  the  nine  grand-children  of  the  testatrix  Ann  Michael, 
took  under  her  said  will  in  the  freehold  and  leasehold  premi- 
ses? 
[  463  ]  Gaselee  for  five  of  the  grand-children,  (the  plaintiffs  John 

Toovey,  and  the  defendants  John  and  George  Bassett,  Ann 
Lowth,  and  Jeronomy  Huntsman,)  contended  that  they  took,  as 
tenants  in  common,  a  fee  in  the  freehold,  and  the  absolute  in- 
terest in  the  leasehold.  The  introductory  words  shew  that  the 
testatrix  did  notmean  to  die  intestate  as  to  any  part  of  her  estate; 
and  there  is  no  residuary  clause.  It  is  now  unnecessary  to  con- 
sider what  estate  the  children  of  her  daughter  Elizabeth  would 
have  taken,  if  there  had  been  any ;  (either  an  estate  tail,  or  an 
executory  devise  with  a  remainder  over;)  that  estate  being  dis- ' 
posed  of  in  the  event.  The  next  limitation  is  to  the  several 
grand-children  by  name  "  equally  to  be  divided  between  them 
all,  share  and  share  alike,  as  tenants  in  common."  So  far  that 
would  only  have  given  them  estates  for  lives :  but  the  clause 
which  follows,  directing  that  "  in  case  of  the  death  of  either  of 
my  said  grand-children  under  age,  and  without  issue,"  his  or  her 
.  share  shall  be  for  the  benefit  of  the  survivor  of  that  branch  of 
the  family,  &c.  carries  the  fee:  because  if  only  a  life  estate  had 
'  been  intended  to  be  given  to  each,  it  was  immaterial  whether 
the  devisee  attained  the  age  of  21  or  not:  and  giving  the  share 
of  each  over  in  this  manner,  only  in  the  event  of  the  party  dying 
under  21,  shews  that  the  testatrix  intended  each  grandchild  to 
take  a  fee  if  he  or  she  attained  21.  If  the  share  of  each  had  only 
been  given  over  upon  the  devisee's  dying  without  issue,  it  might 
have  been  contended  that  he  would  only  take  an  estate  tail : 
though  were  the  devise  over  was  to  the  heir  at  law,  in  Robinson 
V.  Grey  (a),  that  was  held  to  give  a  fee  to  the  antecedent  takers. 
But  even  in  this  view  the  leasehold  would  pass  absolutely.  To 
[  464  ]  shew  that  a  devise  over,  upon  the  first  devisee's  dying  under  21, 
would  give  a  fee  to  such  first  devisee  attaining  that  age,  he  re- 
ferred to  Erogmorton  v.  Holy  day  (b),  and  Doe  v.  Cundall  (c)  : 
and  distinguished  these  from  Doe  d.  Kand^ler  v.  Smith  (d),  where 
an  estate  tail  only  was  adjudged  to  the  first  taker,  because  such 
an  estate  was  expressly  devised  to  her  in  the  first  instance,  and 


*_.  (a)  9  East,  1.  (/')  3  Burr.  1618. 

i;'  (c)  9  East,  400.  {d)  7  Term  Rep.  531. 

thut 
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that  construction  best  effectuated  the  general  intent  of  the  testa-        1809. 
tor.    And  there  too  the  only  question  made  was,  whether  the         -       ' 
first  taker  had  an  estate  for  life  only  or  in  tail,  and  not  whether       aaaimi 
she  took  in  tail  or  in  fee?  But  here  the  estate  is  given  in  the       Basse*, 
first  instance  to  the  granchildren  generally,  and  therefore  there 
is  no  express  declaration  of  the  testatrix's  intention  to  the  con- 
trary, to  obstruct  the  legal  effect  of  the  subsequent  words. 

Reader  argued  to  the  same  effect  for  K.  H.  Knight,  a  son  of 
one  of  the  grand-daughters. 

Nolan  argued  to  the  same  effect  for  Harriett  Roe,  another  of 
the  grand-daughters :  and  added,  that  if  they  were  considered 
to  take  only  estates  for  lives,  the  words,  in  case  of  the  death  of 
either,  "without  leaving  any  lawfulissue"  must  be  rejected  alto- 
gether; and  unless  they  take  a  fee,  the  words,  in  case  of  the 
death  of  either  "under  age,"  will  be  nugatory. 

Holroydf  contra,  for  the  two  defendants  Jane  Toovey  and 
Cath.  Basset,  co-heiresses  of  the  testatrix,  contended  that  the 
grandchildren  took  only  estates  for  lives,  or  at  most  estates  tail  in 
their  original  shares,  and  that  the  devise  over  to  the  survivors 
was  tooremote,  as  being  after  an  indefinite  failure  of  issue.  First,  [  465  ] 
they  took  only  life  estates,  because  an  heir  can  only  be  disinhe- 
rited by  express  words  or  necessary  implication;  and  there  are 
no  such  words;  and  no  such  implication  can  arise  from  the  de-  , 
vise  over;  for  all  the  cases  where  a  devise  over  after  a  dying 
within  age  has  been  held  to  carry  a  fee  to  the  first  taker  attaining 
21,  are  founded  upon  the  dictum  of  the  reporter  at  the  end  of  the 
case  of  Purefoy  v,  Rogers  (a).  But  there  the  devise  over  was 
to  the  heir  at  lawof  the  devisor,  and  the  reasoning  on  which  it  is 
founded  only  applies  to  such  a  devise  over.  And  in  Fowler  v. 
Blackwell  (6),  where  the  devise  over  was  to  an  elder  son,  if  the 
younger  should  die  before  21,  it  was  held  not  to  pass  a  fee  to  the 
first  taker.  [Lord  Ellenborough  C.  J .  The  devise  over  was  not 
to  the  heir  at  law  either  in  Frogmorton  v,  Holyday  (cj,  or  in 
Doe  V.  Cundall  (d).]  Admitted;  but  those  cases  may  be  distin- 
guished from  the  present;  for  in  the  first,  unless  a  fee  had  been 
given  to  the  first  taker,  the  testatrix  would  not  have  disposed 
of  all  her  worldly  estates  as  she  professed  to  do.  Whereas  here 
a  fee  is  expressly  given  to  the  children  of  Elizabeth,  before  the 
devise  in  question;  and  it  is  only  in  a  particular  event  that 
the  estate  isgiven  over.  Here,  therefore,  the  introductory  words 

(a)  2  Saund.  388.  a.  (h)  Com.  Rep.  353. 

(c)  3  Burr.  1618.  (d)  9  East,  400. 

are 
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1809.       are  satisfied  without  giving  a  fee  by  implication,  which  they  wci*<i 

not  in  the  other  case.     There  too  the  limitation  over  was  only 

asaimt       "pon  a  dying  under  21,  and  not  also  upon  a  dying  without  issue. 

Bassett.  There  was  also  a  charge  there  upon  the  estate;  which  was  ob- 
served upon  by  the  Court.  [Lord  Ellenborough.  The  charge 
was  no  burthen  upon  the  devisee,  but  was  to  be  paid  out  of  the 

[  466  ]  rents  and  profits.]  The  testatrix  also  had  given  a  fee  to  one  of 
her  sons  in  another  estate;  and  it  did  not  appear  to  the  Court 
that  any  distinction  was  intended  by  her  as  to  the  nature  of  the 
estate  devised  to  the  other  son.  And  in  Doe  v.  Ciindall  the  limi- 
tation was  that  if  the  party  should  die  before  21,  the  survivor 
should  be  heir  to  the  property:  which  shewed  that  the  first  was 
to  take  an  estate  of  inheritance;  because  in  the  particular  event 
of  his  dying  under  21  the  testator  substituted  an  heir  in  the  place 
of  the  heir  who  would  otherwise  have  taken.    If  however  it  is 

*  to  be  implied  from  the  devise  over  that  the  grandchildren  were 

to  take  an  estate  of  inheritance,  they  will  only  take  an  estate  tail 
'  and  not  a  fee :  for  this  is  a  devise  over  not  only  upon  a  dying 
before  21,  but  also  without  issue;  which  shews  that  the  testatrix 
did  not  intend  that  the  estate  should  go  over  on  a  dying  before 
21  alone,  but  on  a  dying  "under  21  and  without  issue:"  but  if 
the  grandchildren  attained  21,  she  meant  at  all  events  that  their 
,  issue  was  to  take;  which  will  only  give  them  estates  tail.  But 
if  the  grandchildren  took  a  fee,  the  limitation  over  to  the  sur- 
vivors of  the  shares  of  those  who  died  under  21  and  without 
leaving  issue  will  be  too  remote;  being  an  executory  devise, 
and  not  a  contingent  remainder;  and  being  after  an  indefinite 
failure  of  issue.  This  differs  it  from  the  devise  over  in  Doe  d. 
Candler  v.  Smith  (a),  which  was  after  a  devise  to  one  and  the 
heirs  of  her  body  for  ever  as  tenants  in  common.  There,  tlwugh 
the  issue  could  not  take  as  tenants  in  common  if  the  ancestor 
took  as  tenant  in  tail;  yet  as  the  general  intent  could  not  other- 
wise be  effectuated,  the  Court  held  that  the  ancestor  took  an 

[  46"  J  estate  tail.  Thegeneralruleofcoiilstructionontbe  words,  dying 
without  issue,  has  been^  with  respect  to  leasehold,  to  restrain 
them  to  a  dying  without  issue  at  the  time  of  the  death  of  the 
preceding  taker;  but  in  the  case  of  freehold  they  have  been  taken 
to  mean  an  indefinite  failure  of  issue,  unless  there  have  been 
other  words  to  shew  an  intent  to  confine  the  meaning  of  them  (6). 

(a)  7  Term  Rep.  531. 

(/>)  See  the  cases  on  this  subject  collected  in  a  note  of  Mr,  Serjt.  Williams 
to  Purefoy  v.  Rogers,  2  Saiend,  388.  c. 

Lord 
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Lord  Ellenborough  C.  J.    The  testatrix  could  not  have        1809. 
contemplated  an  indefinite  failure  of  issue  at  any  remote  period,      ""; 
because  she  only  looked  to  a  period  while  her  grandchildren        against 
were  under  age.    The  context  therefore  shews  that  the  devise      Bassett. 
over,  upon  a  dying  without  leaving  issue,  must  be  confined  to 
the  time  of  the  death  of  the  preceding  taker.    Then  with  re- 
spect to  the  other  question,  it  is  enough  to  say  that  there  is  no 
sufficient  distinction  between  this  case  and  those  oiFrogmorton 
v.  Holyday,  and  Doe  v.  Cundall,  to  lead  us  to  a  different  con- 
clusion j  but  we  are  bound  by  these  authorities  to  say  that  the 
grandchildren  took  a  fee.   If  those  cases  had  been  cited  before 
the  Master  of  the  Rolls,  he  probably  would  not  have  sent  this 
case  for  our  opinion. 
Aftei'wards  the  following  certificate  was  sent  to  his  Honor: 
This  case  has  been  argued  before  us  by  counsel :  we  have  con« 
sidered  it,  and  are  of  opinion  that  the  said  plaintiff  John  Toovey, 
and  the  defendants  John  Bassett,  George  Bassett,  Ann  the  wife 
of  John  Charles  Lowth,  Elizabeth  Mary,  deceased,  the  late  wife 
of  Kempster  Knight,  Henrietta  Hughes,  deceased,  Harriett,  the 
wife  of  James  Roe,  Jeronomy,  the  wife  of  Robert  Huntsman,  and 
Aubery  Bowles  Hughes,  the  nine  grandchildren  of  the  testatrix,       [  468  ] 
Ann  Michael,  took  under  her  said  will  estates  in  fee,  as  tenants 
in  common  in  the  said  freehold  premises,  and  an  absolute  inte- 
rest as  tenants  in  common  in  the  said  leasehold  premises,  with 
executoiy  devises  over,  if  any  of  them  died  under  21,  and  with- 
out leaving  lawfiil  issue  at  the  time  of  their  respective  deaths. 

Ellenborough. 
N.  Grose. 
S.  Le  Blanc 
J.  Bayley. 
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Ttiesday,  MofPat  and  Another  against  Tlie  East  India 

Jan.Z\st.  „  ° 

Company. 

The  clauses  in  "w  ]\t  covenant,  the  declaration  set  oiifr  a  charter-party  entered 

the  East  India     B       •  i.       l     i-. 

Company's  ^^to  by  the  Company  with  the  plaintiffs,  as  owners  of  the 

charter-par-  gjiip  Ganges,  in  the  common  form,  dated  Lomlon,  3(1  October 
ties  whereby  m.  u     ■>  j  ^  > 

tlie  Company  1804,  whefeby  the  plaintiffs  let  to  freight  all  the  said  ship  to  the 
agree  to  allow  Company  for  a  certain  voyage  in  trade,  and  also  in  warfare,  and 
month  for  pro-  ®"  ^"^7  Other  service  whatsoever  as  the  Company  or  any  of  their 
visions  while  authorized  agents,  &c.  should  direct  in  writing.  And  it  was 
mains  in  ^li%dia  ^^^^^^  that  the  ship  should  proceed  from  the  Downs  to  such  ports 
or  China,  to  be  and  places  in  the  East  Indies,  &c.  or  elsewhere  as  the  Company 
fronfhe^r  deli-  ^'^^^"l'^^  direct.  That  the  master  should  carry  out  the  value  of 
very  of  the  5001.  in  foreign  coins,  &c.  for  the  *stipply  of  the  ship's  extraor- 
Company's  dinary  occasions  in  India,  and  in  her  outward  voyage;  and  if  she 
any)  at  the  should  arrive  at  her  first  consigned  port  in  the  East  Indies  or 
ship's  "first     China,  then  the  Company's  agents  should  supply  to  the  master 

comigjied  '  r      u      •  ••  f      .u       im- 

port, until  she  by  way  of  mipress  tor  buymg  necessary  provisions  for  the  ship 

should  be  dis-  200Z.  for  every  calendar  month,  and  so  in  proportion  for  a  less 

her  last  port  in  time,  SO  long  as  she  should  remain  in  India  or  China,  to  be  com- 

India  or  China  puted  from  the  time  of  the  delivery  of  the  Company's  dispatches 

Europe  "  is  to  ^^  the  ship's  first  consigned  port  in  India  or  China,  and  to  conti- 

be  understood  nue  until  the  said  ship  slwuld  be  despatched  from  her  last  port 

^l^ned^^ort"""  in  India  or  Cliina  to  return  to  Europe.     And  it  was  also  agreed 

and  will  not     that  the  Company  or  their  agents  should  pay  to  the  plaintiffs  in 

t^m '^h'^h      Engla7id  141.  for  each  passenger  ordered  on  board  the  said  ship 

elapsed  after    by  any  of  the  Company's  agents  from  any  of  their  settlements, 

her  departure    ^f.  jjj  ^^^  ^ast  Indies.    The  plaintiffs  then  averred,  that  after 

irom  Canton  ,  .  ,     ,  .  r^^  ,       ^  \,     .,  ,^^^ 

(which  was      the  making  the  said  charter-party,  viz.  on  24th  of  Jpril  1805, 

her  last  con-     ^^le  Company  directed  in  writing  that  the  ship  should  proceed 

accordin<'  to     from  the  Downs  to  Madras,  Prince  of  fVales's  Island, and  China, 

her  sailing  in-  ^^t  jid  not  put  on  board  any  dispatches  to  their  president, 

ou'her  return   &c.  at  Madras,  and  thereby  discharged  the  master  from  deli- 

to  Europe,       vering  such  dispatches.  That  the  ship  accordingly  sailed  on  her 

from  which  r   ^.qq  -. 

course  she  L  J 

was  driven  by  stress  of  weather,  and  forced  to  put  into  Bonibaj/  for  repairs,  before  she  was 

again  despatched  for  Europe.     But  after  the  ship  was  ready  to  sail  again  from  Bombay,  the 

Company  having  detained  her  two  months  longer  for  convoy  before  tliey  again  despatched 

her  for  Europe,  they  paid  the  200/.  a  month  for  that  period. 

The  14/.  covenanted  to  be  paid  by  the  Company  to  the  ship-owner  in  England  for  each 
passen<^er  ordered  on  board  the  ship  in  India  by  the  Company's  agents,  is  payable  notwith- 
standing the  loss  of  the  s-hip  before  her  arrival  in  the  Thama. 

said 
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said  voyage,  and  on  25tli  August  1805  arrived  at  Madras,  being 
her  first  consigned  port  in  the  East  Indies,  &c.  And  then  the 
plaintiffs  assigned  as  breaches,  1st,  that  though  the  ship  re- 
mained in  India  or  China  for  20  calendar  months  computed  from 
the  time  when  the  master  would  have  delivered  the  Company's 
dispatches,  if  any,  at  Madras,  until  the  ship  was  afterwards  on 
the  25  th  of  Jpril  1807  dispatched  from  her  last  port  in  India  or 
Chinay  according  to  the  true  intent  and  meaning  of  the  charter- 
party,  of  which  the  Company  had  notice ;  yet  the  Company  or 
tlieir  agents,  &c.  did  not  supply  the  master  with  the  said  200/. 
^or  every  calendar  month,  &c.  while  the  ship  remained  in  India 
or  China,  but  made  default  therein,  ic.  2dly,  That  after  mak- 
ing the  charter-party,  viz.  on  the  25th  of  February  1807,  divers 
passengers  were  ordered  on  board  the  said  ship  by  the  Com- 
pany's agents  from  Bombay,  one  of  their  settlements  in  the  East 
Indies  and  were  received  and  maintained  on  board:  but  neither 
tlie  Company  nor  their  agents  paid  to  the  plaintiffs  the  said  14L 
for  either  of  the  said  passengers,  but  refused  so  to  do,  &c.  to  the 
plaintiffs'  damage  of  500Z. 

To  this  the  defendants  pleaded  several  pleas  in  bar ;  amongst 
others,  3dly,  that  it  was  further  covenanted  by  the  charter-party 
that  the  ship,  having  received  in  her  lading,  and  the  master  his 
tlispatches,  should  depart  from  her  last  lading  port,  and  (dangers 
of  the  seas  excepted)  should  sail  directly  and  return  without  any 
deviation,  other  than  should  be  ordered  by  the  Company,  or 
their  agents  abroad,  to  London,  and  make  a  due  discharge  into 
the  Company's  warehouses  of  her  cargo.     And  that  if  the  ship 
should  by  written  orders  from   the  Company  be  detained  at 
St.  Helena  or  any  other  port  to  stay  for  convoy,  they  should  allow 
demurrage  of  27 /.  I*.  8d.  a  day  j  but  that  they  should  not  pay  de- 
murrage for  the  time  the  ship  should  take  in  amending  any  de- 
fects, except  for  damage  received  inoffensive  service  against  the 
enemy,  &c.     But  if  she  were  detained  in  the  Company's  service 
beyond  the  11th  of  February  1807,  and  by  reason  thereof  should 
need  repair,  then  the  Company  should  pay  demurrage  at  the  rate 
aforesaid  for  eveiy  day  she  should  be  under  repair  not  exceeding 
30  days,  &c.  And  it  was  further  covenanted  that  if  the  ship  should 
not  arrive  in  safety  in  the  Thames,  and  theremake  a  right  delivery  of 
her  wliole  cargo,  the  Company  should  not  be  liable  to  pay  any  of 
the  sums  before  agreed  for  freight  and  demurrage,  except  as 
therein  before  mentioned;  nor  subject  to  any  demands  of  the 
owners  or  master  on  account  of  the  said  ship's  earnings  in  freight 
voyages  for  the  Company,  or  on  account  of  any  other  employ - 
Vol,  X  Y  ment: 


1809. 
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nieni :  but  if  she  arrived  safely  and  made  such  delivery,  then  all 
the  freight  and  demurrage  should  be  paid  in  the  manner  and  at 
the  times  therein  set  forth.     And  then  the  plea  stated  that  the 
ship  remained  in  Tndia  and  China  for  7  months,  computed  from 
the  time  when  the  master  would  have  delivered  the  Company's 
dispatches  at  Madras,  until  she  was  afterwards  dispatched  to 
return  to  Europe,  to  wit,  at  Canton,  the  same  being  the  Uust 
lading  port  of  the  ship  according  to  the  true  intent  and  meaning 
of  the  charter-party.  That  the  ship  afterwards  sailed  to  return 
to  Europe  pursuant  to  the  covenants  in  the  charter-party,  and 
while  on  such  voyage,  without  the  orders  of  the  Company  or 
their  agents,  &c.  returned  to  Bombay,  a  port  in  India,   and 
without  any  such  ordei*s  continued  there  for  5  months.    And 
that  afterwards  on  the  25  th  of  November  1806,  the  governor  and 
council  of  Bombay  detained  the  ship  there  for  2  months  till  con- 
voy for  Europe  was  ready  to  sail,  and  then  dispatched  her  to 
return  to  Europe.  And  then  the  Company  averred,  that  all  the 
time  in  this  plea  mentioned,  except  from  the  time  of  the  ship's 
being  first  dispatched  to  return  to  Europe  until  slie  was  detained  at 
Bombay,  they  monthly  supplied  the  master  of  the  ship  at  the 
rate  of  200/.  for  every  calendar  month,  &c.  by  way  of  impress 
for  buying  provisions  for  the  ship,  according  to  their  cove- 
nant, &c. 

To  this  plea  the  plaintiff  replied,  that  after  the  arrival  of  the 
ship  in  the  East  Indies,  and  after  she  was  laden  by  the  Company, 
she  was  dispatched  to  return  toEurope,and  that  afterwards  while 
she  was  sailing  on  her  voyage  in  that  plea  mentioned  and  before 
the  completion  thereof,  she  was  greatly  damaged  by  the  perils  of 
the  sea,  and  for  the  necessary  preservation  of  the  ship  and  cargo 
the  master  was  obliged  to  put  into  Bombay,  and  to  remain  there 
for  the  repair  of  the  ship  for  ten  months  then  next  ensuing,  and 
until  the  ship  was  detained  by  the  governor  and  council  of  Bom- 
bay, as  in  the  plea  mentioned,  and  then  was  by  them  dispatched 
to  return  to  Europe  from  Bombay,  being  the  last  port  in  India  or 
China  from  whence  the  ship  was  dispatched;  which  is  the  same 
time  between  the  said  ship's  being  first  dispatched  for  Europe 
until  she  was  detained  at  Bombay  aforesaid  in  that  plea  men- 
tioned, &c.    To  this  there  was  a  general  demurrer. 

The  defendants  further  pleaded,  5thly,  that  it  was  also  cove- 
nanted by  thd  charter  party  as  in  the  3d  plea  mentioned ;  and 
that  the  ship,  after  being  dispatched  from  her  last  port  in  India 
or  Oiina,  as  in  the  declaration  mentioned,  to  wit,  from  Bombay, 
and  before  her  arrival  in  the  TJiames,  to  wit^  on  the  1st  of  March 

1807 
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I8O7,  was  lost  by  the  perils  of  the  sea;  and  that  though  divers       1809." 

g^oods  of  great  value  were  laden  on  board  the  ship  at  Cantonm      Tl    ^ 

China,  yet  she  has  not  made  a  right  delivery  thereof  according  to       against 

the  charter-partv,  &c.    There  were  several  other  pleas  similar     The  East 

.  _    -  J  ,,  India. 

in  substance;  to  all  of  which  the  plaintiffs  demurred  generally.     Company. 

.  fV.  Jdam,  for  the  plaintiffs,  stated  the  first  question  on  the 
demurrer  to  the  replication  to  the  3d  plea,  to  be,  whether  the 
Company  were  bound  to  advance  the  2001.  per  month  to  the 
master  of  the  ship  in  India  for  the  time  which  elapsed  from  the 
ship's  being  dispatched  from  Canton  to  her  detention  by  the 
governor  and  council  of  Bombay:  in  other  words,  whether  the  [  4/3  ] 
computation  of  the  time  for  which  the  2001.  per  month  is  to  be 
paid  which  is  expressed  to  be  from  the  ship's  "  first  consigned 
port  in  India  or  China,  until  she  should  be  dispatched  from  her 
last  port  in  India  or  China  to  return  to  Europe,"  must  be  under- 
stood of  her  "  last  consigned  port  from  which  she  is  dispatched 
to  return  to  Europe;  or  simply,  of  her  "  last  port"  at  which  she 
shall  have  lawfully  touched  in  India  or  China  before  her  actual 
return  to  Europe.  He  contended  for  the  latter  as  being  the  plain 
meaning  of  the  words  used,  to  which  the  Court  were  bound  to 
give  effect,  unless  it  manifestly  appeared  to  be  the  intent  of  the 
contracting  parties  to  use  those  general  words  in  a  more  limited 
sense;  the  contrary  of  which,  he  argued,  was  to  be  collected 
from  the  change  of  expression  in  the  same  sentence;  and  also 
from  the  reason  of  the  reservation,  which  applied  as  well  to  a 
detention  for  necessary  repairs  in  any  of  the  Company's  ports  in 
India,  into  which  the  ship  was  driven  by  stress  of  weather,  as  in 
a  consigned  port.  2dly,  Upon  the  demurrer  to  the  5th  plea,  he 
argued  that  the  plaintiffs  were  at  all  events  entitled  to  recover  for 
the  1 U.  a  head  for  the  passengers  ordered  on  board  in  India,  al- 
though the  ship  was  lost  before  her  arrival  in  the  Thames.  This 
allowance  was  not  to  be  paid  in  the  nature  of  freight;  for  the 
Company  had  before  hired  the  whole  ship  to  freight;  but  for 
the  extra  expence  incurred  by  the  captain  in  laying  in  provisions 
and  other  necessaries  for  the  use  of  the  passengers ;  which  ex. 
pence  was  incurred  in  the  first  instance,  and  did  not  depend  upon 
the  subsequent  safe  arrival  or  loss  of  the  vessel  in  the  course  of 
the  voyage.  It  would  be  the  same  thing  though  the  passengers 
had  died  in  the  course  of  the  voyage. 

jBosanqMef,contrk,  observed  on  the  last  point;  (the  Court  hav-     [  474  ] 

ing  intimated  that  they  had  no  doubt  on  the  first;  that  the  14Z. 

for  each  passenger  was  covenanted  to  be  paid  by  the  Company 

i»  England',  by  which  it  seemed  that  the  arrival  of  the  ship  Avith 

Y  2  her 
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1809.       her  passengers  in  England  was  a  condition  precedent  to  the  pay- 
•  nient  of  the  money;  following  the  general  nature  of  freight,  to 

aguitist       which  such  a  covenant  appertained.    And  it  is  expressly  stipu- 
The  East     lated  that  if  the  ship  should  not  arrive  in  safety  in  the  Thames, 
Company.     ^^'  ^^^^  Company  shall  not  he  liable  to  pay  any  of  the  sums  spe- 
cified for  freight  and  demun'age,  nor  be  subject  to  any  demands 
of  the  owners  or  master  on  account  of  any  otiier  employment. 
Now  this  was  an  employment  of  the  ship ;  and  it  cannot  make 
any  difference  whether  the  ship  be  employed  in  the  Company's 
service  in  carrying  passengers  or  goods :  if  there  be  more  pas- 
■i      sengers  there  must  be  fewer  goods:  and  this  is  only  an  extra 
'    '      allowance  of  freight,  which  must  be  governed  by  the  general 
nde  respecting  freight.    It  is  not  said  that  the  14^  is  to  be  paid 
.    for  providing  maintenance  for  the  passengers.     \_Le  Blanc  J. 
asked  if  the  owners  did  not  victual  the  ship :  which  was  an- 
swered in  the  affirmative.] 

Lord  Ellen  BOROUGH  C.  J.  As  to  the  first  point;  the  pay- 
ment of  the  200/.  per  month  is  limited  to  cease  at  the  time  when 
the  ship  shall  be  dispatched  from  her  last  port  to  return  to  Eu- 
rope; and  Canton,  which  was  her  last  consigned  port,  was  pro- 
perly her  last  port  for  the  purpose  of  being  dispatched  to  return  to 
•  Europe,  within  the  meaning  of  the  contract.  But  as  to  the  de- 
mand for  the  lAl.  for  each  passenger  ordered  onboard,  the  plain- 
tiffs are  entitled  to  recover.  An  extra  expence  is  incurred  by 
the  owners  in  laying  in  a  stock  for  the  necessary  subsistence  of 
[  475  ]  the  persons  ordered  on  board  by  the  Company's  agents :  and  to 
reimburse  this  charge  the  payment  is  to  be  made  at  home.  And 
I  do  not  think  that  this  demand  is  repelled  by  the  stipulation 
referred  to  in  the  charter-party,  that  if  the  ship  shall  not  arrive 
in  safety  in  the  Tliames,  &c.  the  Company  shall  not  be  liable  for 
the  freight  and  demurrage  agreed  on,  or  for  any  demands  on 
account  of  the  ships  earnings  in  freight  voyages  for  the  Com- 
pany; or  on  account  of  any  other  employment:  for  construing  the 
latter  words  according  to  the  context,  it  means  the  employment 
of  the  ship  in  any  other  voyage  or  adventure;  and  we  know  that 
the  Company  reserve  to  themselves  the  powerof  employing  their 
chartered  ships  on  other  accounts  than  trading  voyages,  as  in 
warfare.  The  putting  these  passengers  on  board  does  not  alter 
the  employment  of  the  ship  as  to  her  destination;  they  must  go 
wherever  the  ship  would  othei*wise  be  ordered  to  proceed,  if  they 
were  not  on  board.  This  claim  therefore  is  not  repelled  by  the 
loss  of  the  ship  before  her  arrival. 
'   Gross  J.  declared  himself  of  the  same  opinion. 

■  '■   ■   •    r  '         '  Lk 
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Lb  Blanc  J.     As  to  the  first  point j  the  "last port"  of  tlie        1809. 

ship  must  be  understood  to  refer  to  her  last  port  in  the  course 

of  the  voyage  directed  under  the  charter-party;  which  was  to       a^nh^J 
Madrass J  Prince  of  Wales's  Island,  and  C/iiwa;  and  Cannon  was     The  East 
her  last  port  in  China,  from  whence  she  was  dispatched  on  her     comnany. 
return  to  Europe.    As  to  the  second  point;   the  141.  is  to  be 
paid  in  England  for  each  passenger  ordered  on  board  the  ship; 
not  for  each  passenger  who  should  be  brought  to  England :  and 
it  was  meant  to  be  a  compensation  for  providing  diet  and  ac- 
commodation for  the  passengers,  which  expence  would  at  all     [  476  | 
events  be  incurred  whether  the  ship  arrived  or  were  lost. 

Baylev  J.  The  quantity  of  provisions  must  be  provided  in 
the  first  instance  in  proportion  to  the  number  of  passengers  put 
on  board  by  the  orders  of  the  Company's  agents.  The  owners 
therefore  ought  not  injustice  to  sustain  the  loss. 

Judgment  for  the  Plaintiffs  on  the 
demurrers  to  the  5th  and  subse- 
quent like  pleas ;  and  for  the 
Defendants  on  the  rest. 


Hill  against  Smith. 


T 


Tueschiy 
Jan.  ^\st. 


RESPASS  for  taking  wheat  and  other  grain  of  the  plaintiff  ^^j^^     , 
at  Droitwich  in  the  county  of  Worcester,  and  converting  corporation  of 
the  same  to  the  defendant's  use.  To  which  the  defendant,  in  ad-  jfo''"^xier  had 

^  tor  above  40 

dition  to  the  general  issue,  pleaded  several  special  justifications,  years  received 

1.  As  to  taking  30  pints  of  wheat,  part,  &c. ;  that  the  city  of  Wor-  toU  upon  com 

°        '^  ,  .  ,    ,        .  ,  ,  sold  in  their 

cester  is  an  ancient  borough  or  city,  and  the  citizens  or  burgesses  market  by 

have  immemorially  been  a  body  corporate  by  different  names  sample,  and 
.„    -        ,  ,-  1      ,«.   T       1     .  •  1  ,1  afterwards 

till  the  charter  o^  the  19  Jac.  1.  incorporating  them  by  the  name  brou<-^ht  with- 
of  the  mayor,  aldermen,  and  citizens  of  Worcester;  and  that  the  j"  ^^^^,  city  to 
said  citizensor  burgesses,  from  time  immemorial  until  that  char-  ^j^g  buyer  • 
ter,  and  the  mayor,  aldermen,  and  citizens  since,  have  had  and  ami  for  about 

tiO  years  back 
as  far  as  living 
memory  went,  when  corn  pitched  in  the  market  place  on  one  market  day  was  not  then  sold, 
it  was  usually  put  in  store  in  the  city,  and  only  one  hag  brought  into  the  next  market  by  way  of 
sample,  and  when  sold  in  that  manner  toll  used  to  be  taken  on  the  whole;  this  was  held  suf- 
ficient evidence  to  be  left  to  the  jury  of  a  prescriptive  claim  to  take  toll  on  corn  sold  in  the 
market  by  sample,  and  afterwards  brought  into  the  city  to  be  delivered  to  the  buyer ;  though 
the  witnesses  spoke  according  to  their  recollection  andbelief  of  the  commencement  of  selling 
by  sample  in  the  market  in  the  manner  now  practised  between  40  and  50  years  ago. 

held 
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1809.       held  and  *been  used  and  accustomed,  and  of  right  ought,  to  have 
"TJ  and  hold  a  market  in  the  said  borough  or  city,  in  a  certain  place 

against  there,  now  called  the  Corn-market,  on  every  Saturday,  (except 
Smith.  when  Christmas-day  happens  on  a  Saturday,)  for  the  buying  and 
(  *^77  J  selling  of  wheat  and  other  grain  there;  and  during  all  the  time 
aforesaid  have,  at  their  own  costs  and  charges,  repaired  the  high- 
ways and  pavements  of  the  said  corn -market,  and  other  highway » 
and  streets  in  the  said  borough  or  city,  for  the  more  ccmvenient 
bringing  of  grain  into  the  said  borough  or  city  to  6e  sold  tliere; 
and  by  reason  of  t/ie  premises  have  immemorially  taken,  &c.  for 
their  own  use  a  certain  reasonable  toll,  viz.  one  pint  of  wheat, 
corn  measure,  for  every  3  bushels  of  wheat,  reckoning  the  same 
,  according  to  the  quantity  sold  and  delivered  as  such  in  the  said 
city  or  borough,  sold  in  the  said  market  by  sample,  and  after- 
wards brought  into  the  said  borough  orcity  to  be  delivered  to  the 
buyer,  to  be  paid  by  the  seller  of  such  wheat,  except  where  the 
seller  of  such  wheat  has  been  a  freeman  of  the  said  city  or  bo- 
rough, and  except  of  any  person  otherwise  exempt  by  law  from 
the  payment  of  the  said  toll,  and  except  wheat  that  had  before 
paid  toll  in  any  market  or  fair  in  the  said  borough  or  city :  and 
in  case  of  non-payment  of  such  toll  after  reasonable  request,  &c. 
the  corporation  have  immemorially  taken  a  reasonable  distress 
for  the  same,  &c.  The  plea  then  averred  that  the  plaintiff  on  a 
certain  market  day  sold  to  one  T.  Hull  31  bags  as  for  3  bushels 
of  wheat  in  each  bag,  by  sample,  to  be  delivered  in  the  said  city, 
which  said  wheat,  of  which  the  said  30  pints  were  parcel,  &c. 
was  afterwards  brought  to  be  delivered  to  T.  Hull  in  the  said 
corn-market  in  the  Siiid  city,  &c.  (negativing  its  coming  within 
any  of  the  exemptions.)  That  the  defendant,  as  servant  of  the 
[  478  1  corporation,  requested  the  plaintiff,  then  and  there  having  the 
possession  of  the  said  wheat,  to  pay  toll  for  the  same,  being  in  the 
said  market  place,  and  within  the  said  city;  and  on  his  refusal, 
^  '  took  the  said  30  pints,  &c.  for  and  in  the  name  of  a  distress  for 
the  said  toll.  The  2d  special  plea  introduced  another  exemption 
from  the  payment  of  the  toll,  viz.  where  the  wheat  was  drawn 
into  the  city  in  the  cart  or  carriage  of  any  freemen,  &c.;  and 
stated  that  on  payment  of  such  toll  on  request,  the  corporation 
had  immemorially  taken  the  same  out  of  the  wheat  so  sold  by 
sample  in  the  said  market,  and  afterwards  brought  to  be  deli- 
vered to  the  buyer  in  the  said  borough  or  city,  and  to  detain  the 
same  for  the  said  toll.  The  3d  special  plea  stated  that  the  city 
of  Worcester  was  immemorially  lying  within  and  parcel  of  the 
manor  of  iVorcester,  of  wUicli  manor  the  corpoaation,  &c.  have 

been 
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immemorially  seised,  and  in  respect  of  such  manor  have  imme-        1809. 
morialiy  taken  and  received  the  toll  for  and  in  consideration  of 
the  liberty  of  coming,  going  and  passing  with  corn  and  grain 
into  the  said  borough  or  city,  so  being  parcel  of  the  said  manor ;        SMrxH. 
and  in  case  of  non-payment  have  immemorially  taken  a  reason- 
able distress,  &c.  The  4th  plea  stated  that  the  corporation  have 
immemorially  repaired  the  horse  and  carriage  road  in  a  certain 
street  in  the  said  city  of   Worcester,  called  the  corn-market, 
amongst  others;  and  by  reason  of  the  premises  have  immemo- 
rially taken  and  received  the  said  reasonable  toll,  viz.  one  pint  for 
every  3  bushels  of  corn  or  grain  by  any  person  brought  into  the 
said  borough  or  city  over  ^nd  along  the  said  horse  and  carriage 
road,  in  the  said  street  called  the  coni-market,  to  be  delivered  to 
any  buyer  thereof;  except  as  before,  &c. ;  with  the  same  power 
of  distress  and  detention  in  case  of  non-payment ;  and  then  aver- 
red that  the  plaintiff  had  brought  into  the  said  city93  bushels  of     [  4/9 
wheat  over  and  along  the  said  horse  and  carriage  road  to  be  deli- 
vered in  the  said  city,  &c.    Wherefore,  &c.    The  replication  to 
the  first  special  plea  traversed  the  liability  of  the  corporation  to 
repair  the  highways  and  pavements  of  the  corn-marketandother 
highways  and  streets  in  the  borough  or  city,  as  stated  in  that 
plea,  and  that  by  reason  thereof  they  have  been  entitled  to  take 
the  toll  therein  claimed ;  and  the  like  traverse  was  taken  on  the 
2d  plea  in  respect  of  the  claim  of  toll  there  stated.    The  replica- 
tion to  the  3d  plea  traversed  the  right  of  toll  therein  claimed  in 
respect  of  the  seisin  of  the  manor  of  fV.  in  consideration  of  the 
liberty  of  going  with  corn  into  the  said  borough  or  city,  as  claim- 
ed in  that  plea.     And  the  replication  to  the  4th  plea  traversed 
the  liability  of  the  corporation  to  repair  the  horse  and  carriage 
road  in  thestreet  called  the  corn-market,  among  others,  and  their 
right  in  respect  thereof  to  the  toll  claimed.  On  all  these  traverses 
issues  were  taken. 

At  the  trial  of  the  cause  before  Le  Blanc  J.  at  Worcester,  it 
appeared  that  the  corporation  bad  immemorially  repaired  the 
pavements  of  the  corn-market  and  some  of  the  streets  in  the  city, 
but  not  all  of  them  :  and  no  question  was  made  but  that  they 
were  immemorially  entitled  to  and  bad  always  received  the  toll 
claimed  in  respect  to  all  corn  brought  in  bulk  into  the  corn- 
market  and  sold  there.  And  they  had  also  received  toll  of  all 
corn  sold  in  the  market  by  sample,  ami  afterwards  brought  into 
the  city  to  be  delivered  since  the  practice  of  selling  by  sample 
had  prevailed.  And  the  only  question  was,  whether  they  had  a 
prescriptive  claim  to  the  toll  for  corn  sold  by  sample  in  the  mar- 
ket. 


479         /  ,.  CASES  IN  HILARY  TERM 

1809.        ket,  and  afterwards  delivered  within  the  city ;  in  which  manner 
— -  the  corn,  for  the  toll  of  which  the  distress*  in  question  had  been 

against  taken,  had  been  sold  and  delivered ;  the  sample  having  been 
Smith.  exhibited  in  the  market  by  the  plaintiff,  the  seller,  in  a  small 
>•  '*"  J  bag  at  the  time  of  the  sale,  before  any  part  of  the  commodity  in 
bulk  had  been  brought  into  the  city,  but  which  was  afterwards 
delivered  in  the  market-place  within  the  city.  Of  the  precise 
time  when  this  mode  of  selling  by  sample  in  «maW  6ag«  originated 
no  certain  evidence  was  given,  but  probably  about  40  years  ago, 
as  it  appeared  upon  the  whole  of  the  evidence.  The  general 
evidence  as  to  the  mode  of  selling  corn  in  this  market  went  back 
to  about  60  years  ago,  at  which  time  some  of  the  witnesses  fii*st 
recollected  attending  the  weekly  markets.  The  corn  was  then 
brought  in  bulk  on  horseback  and  in  carriages,  for  the  most  part 
in  bags,  and  was  pitched  in  the  market-place.  Sometimes  a 
single  bag  was  so  pitched,  and  the  rest  were  left  at  hand  in  the 
waggon  in  which  they  had  been  brought  there.  But  as  far  back 
as  living  memoiy  went,  if  the  corn  so  deposited  in  bulk,  or  part 
pitched  and  the  rest  left  in  the  waggon  on  one  market-day,  was 
not  then  sold,  instead  of  being  taken  home  again  by  the  owner,  it 
was  commonly  deposited  in  some  warehouse  or  inn  within  the 
city  till  the  next  market-day,  when  a  single  bag  of  it  would  be 
brought  and  pitched  in  the  market-place  to  serve  as  a  sample  of 
the  quality  of  the  rest  of  it ;  and  when  sold  in  that  manner,  toll 
was  paid  for  the  whole  quantity  sold,  the  same  as  if  the  whole 
'  had  been  then  pitched  in  the  market.   One  old  witness  spoke  of 

sales  by  sample  in  the  market  (i.  e.  sales  by  sample  in  small  bags 
without  any  previous  pitching  of  the  bulk  in  the  market-place,) 
having  began  according  to  his  recollection  about  the  years  1764 
»  or  1/66,  and  that  soon  after  they  became  very  general.     It  w^as 

[  481  ]  objected,  on  the  part  of  the  plaintiff,  that  this  evidence  (the  sub- 
stance of  which  only  is  here  given)  did  not  prove,  but  negatived, 
the  prescriptive  claim  of  the  corporation  for  toll  upon  a  sale  by 
sample  such  as  had  been  made  in  the  present  case.  But  Le 
Blanc  J.  told  the  jury  that  the  exercise  of  the  right  of  taking  toll 
for  corn  sold  by  sample  for  so  many  years  back  was  evidence  of 
the  grant  of  such  a  toll  to  the  cor{)oration  before  time  of  me- 
mory :  and  that  though  the  practice  of  seUing  corn  by  sample  in 
small  bags,  without  any  previous  pitching  of  the  bulk  of  the 
commodity  in  the  market-place,  appeared  to  have  grown  up  in 
modem  times ;  yet  as  it  appeared  that  as  far  back  as  between 
1740  and  1750,  to  which  the  evidence  went,  corn  which  had 
been  pitched  iu  the  market-place  on  one  market-day,  and  not 

then 
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then  sold,  had  paid  toll  upon  the  sale  of  it  on  a  future  day,  when        1809. 
the  bulk  of  it  had  been  removed  and  lodged  elsewhere  in  the 
city,  and  only  a  small  part,  as  one  bag,  brought  into  the  market 
which  was  exhibited  as  a  sample  of  the  rest;  he  thought  this        Smith. 
was  evidence  for  the  jury  to  decide  upon,  whether  the  prescrip-  ] 

tive  grant  of  toll  to  the  corporation  did  not  include  sale  by  sam- 
ple as  laid  in  the  defendant's  first  special  plea;  and  the  jury  ac- 
cordingly found  a  verdict  for  the  defendant  on  the  first  special 
issue.  •  ' 

In  last  Michaelmas  term  Williams  Seijt.  moved  for  a  new 
trial,  upon  the  alleged  ground  of  the  misdirection  of  the  learned  ^ 
Judge,  in  having  left  it  to  the  jury  upon  the  facts  in  evidence 
to  presume  a  prescriptive  grant  of  toll  to  the  corporation  upon 
all  corn  sold  by  sample,  as  well  as  in  bulk,  when  the  practice  of 
selling  by  sample  at  all,  in  the  sense  in  which  sales  by  sample 
are  now  understood,  was  proved  to  have  originated  within 
living  memory.  And  the  Court  granted  a  rule  to  shew  cause,  in 
order  to  have  the  question,  which  was  of  extensive  consequence,  [  482  j 
more  fully  discussed.     And  in  this  term  ! 

The  Attorney  General^  Dauncey,  Wigley,  and  Puller,  shewed 
cause  against  the  rule.     A  right  which  has  been  exercised  for  ' 

between  40  and  50  years  past  may  be  presumed  to  have  been 
exercised  immemorially,  and  consequently  may  be  presumed  to 
have  been  originally  granted,  where  a  good  consideration  may 
be  shewn  for  such  a  grant.  It  was  proved  that  as  far  back  as 
1764  toll  had  been  taken  on  corn  sold  in  the  market  by  sample  in 
the  present  manner :  and  though  the  witnesses  remembered  no 
instances  of  such  sales  by  sample  prior  to  that  period,  which 
nearly  reached  the  extent  of  living  memory,  it  did  not  follow 
that  no  corn  was  sold  in  that  manner  before ;  but  the  jury  might 
well  presume  that  the  practicewhich  rapidly grewup  from  about 
that  period  was  warranted  by  more  ancient  precedents,  though 
not  so  general  as  afterwards  prevailed;  and  the  knowledge  of 
such  more  ancient  precedents  at  that  period  might  have  been 
the  reason  why  the  practice  which  then  began  to  prevail  more 
generally  was  submitted  to  for  so  long  a  time  afterwards.  And 
the  acknowledged  practice  of  selling  large  quantities  of  corn  by 
samples  of  single  bags  alone  brought  into  the  market  at  the  time 
of  sale,  which  had  prevailed  as  far  back  as  living  memoiy  went, 
is  a  strong  confirmation  of  the  presumption  made  by  the  jury  of 
a  prescriptive  grant  of  toll  on  all  corn  sold  in  the  market  by 
sample  generally,  where  the  bulk  of  it  is  afterwards  delivered 
within  the  city.    It  cannot  make  any  difference  in  principle 

whether 
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]  809.       whether  the  sale  of  the  bulk  be  made  by  a  larger  or  smaller  bag- 
'-  brought  into  the  market  at  the  time.  Then  if  this  were  evidence 

agninst       of  such  a  prescriptive  grant  to  the  corporation,  their  providing 
Smith.       *the  public  with  a  market-place  upon  their  own  soil,  and  the 
[  *483  ]     obligation  on  them  to  pave  and  keep  in  repair  that  and  other 
streets  of  the  city,  over  which  the  corn  might  pass  in  its  passage, 
would  be  a  sufficient  consideration  to  sustain  such  a  grant. 
[Lord  Ellenborough  suggested  a  difficulty,  that  this  was  not 
claimed  strictly  as  a  market  toll,  but  in  respect  of  the  use  of 
those  streets  which  the  corporation  keep  in  repair,  and  one  of 
which  is  used  as  a  market-place,  and  others  for  the  more  con- 
venient bringing  of  grain  into  the  market.  And  the  delivery  of 
%he  bulk  might  be  in  a  street  within  the  city  which  the  corpora- 
tion did  not  repair;  so  that  the  seller  might  only  come  in  con- 
tact with  the  consideration  for  the  toll  by  bringing  his  sample 
ittto  the  market-place.]     It  is  not  necessary  that  they  should 
repair  all  the  streets  of  the  city;  but  it  must  at  tliis  day  be  pre- 
•  •      ^     sumed  that  they  repair  all  which  the  king  at  the  time  of  the 
grant  thought  it  material  to  require  them  to  do.  They  referred 
to  The  Mayor  of  Carlisle  v.  Wilson  (a)  as  a  stronger  case  of 
*  presumption  in  fevour  of  a  toll. 

WilUams  Seijt.,  JervUtf  Abbott,  Lord,  and  C.  F.  fVilliams, 
contrd.  A  prescriptive  toll  on  com  sold  by  sample  is  claimed 
by  the  corporation  as  lords  of  the  market,  and  in  respect  of  the 
repair  of  certain  streets  for  the  more  convenient  bringing  of  the 
corn  to  the  market.  And  though  general  evidence  of  usage  for 
50  or  60  years,  or  even  for  a  less  period,  be  evidence,  if  uncon- 
tradicted, of  a  prescriptive  grant;  yet  here  the  evidence  nega- 
tived that  presumption;  for  the  beginning  of  the  practice  of 
selling  by  sample,  in  the  strict  sense  of  the  term,  without  submit- 
[  484  ]  ting  the  bulk  to  inspection  in  the  market,  was  remembered  by 
some  of  the  witnesses;  and  it  was  proved  that  60  years  ago,  be- 
fore that  practice  began,  the  corn  was  always  brought  in  bulk 
to  the  market  and  pitched  there.  It  is  tnie  that  when  corn  so 
pitched  was  not  sold  on  one  market  day,  it  was  used  to  be  put  in 
store  within  the  city,  and  on  the  next  market  day  only  one  bag 
would  be  brought  into  the  market  as  a  sample  of  the  rest;  and 
no  toll  was  taken  on  the  first  day,  because  by  the  general  rule  of 
law  the  toll  is  only  payable  on  the  sale  (b) ;  but  that  does  not 
establish  the  right  of  toll  to  the  extent  now  claimed :  for  in  those 
instances  the  bulk  of  the  commodity  hAd  been  once  submitted 
to  the  inspection  and  correction  of  the  market;  all  the  public 

(a)  5  East,  2.  .  (i)  2  Inst.  221.      . 

benefit 
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benefit  was  received  on  the  one  hand,  and  on  the  other  tlie  full        1809. 

use  of  tlie  market  and  streets  kept  in  repair.  Whereas  here  no      

part  of  the  commodity  has  ever  been  pitched  in  the  market,  nor  against 
any  part  of  it  within  its  limits,  except  the  small  sample  carried  Smith. 
in  the  hand  of  the  seller:  the  parties  therefore  have  not  had  the 
benefit  of  the  whole  consideration  for  the  toll.  And  the  distinc- 
tion betweenthe  two  cases  is  substantial,  and  not  merely  nominal, 
as  if  it  had  rested  upon  the  greater  or  less  size  of  the  bag  which 
was  exhibited  as  a  sample.  The  evidence  therefore  did  not 
warrant  the  finding  of  the  first  special  issue  for  the  defendant. 
But,  2dly,  the  king  cannot  grant  a  toll  on  corn  sold  by  sample 
in  the  market.  Toll  is  not  of  common  right,  nor  incident  to  a 
market,  nor  can  the  king  grant  it  after  a  market  has  been  once 
established,  without  a  valuable  consideration  (a).  The  nature  of 
^his  consideration  does  not  extend  to  toll  on  sales  by  sample, 
without  ever  bringing  the  bulk  within  the  market;  and  unless 
the  parties  have  the  benefit  of  the  consideration,  the  toll  is  not  [  485  J 
demandable  of  them  (b).  In  the  Tewkesbury  case  (c)  Lord 
Ellenboroughf  in  delivering  the  judgment  of  the  Court,  observes 
upon  the  essential  difference  between  toll  for  com  brought  in 
bulk  into  the  market  and  sold,  and  such  as  is  only  sold  there  by 
sample  J  that  in  the  latter  case  the  correction  of  the  market  at  the 
time  and  place  of  sale  is  wholly  lost  to  the  buyer  in  point  of 
benefit :  he  has  no  benefit  from  the  previous  view  of  the  entire 
bulk  exposed  in  the  market-place;  nor  the  advantage  in  reduc- 
tion of  price,  which  frequently  results  to  the  buyer  from  the 
seller's  dread  of  being  obliged  to  carry  back  his  commodity  in 
bulk  unsold.  It  was  on  this  ground  probably  that  Powel  J.  said, 
in  Kerby  v.  IVichelow  (d),  that  the  king  cannot  grant  toll  on 
goods  not  brought  into  the  market;  which  opinion  is  recognized 
by  Lord  C.  B.  Comyns  (e).  And  it  was  considered  by  Lord 
Kenyorif  in  Moseley  v.  Pearson  (/),  that  the  grant  of  toll  for  all 
goods  sold  in  a  market,  ex  vi  termini  imported  that  the  goods 
sold  were  brought  into  the  market  and  ready  to  be  delivered  to 
the  purchaser :  and  that  if  they  were  sold  there  by  sample,  no 
toll  would  be  demandable,  but  the  remedy,  if  any,  was  by  action 
on  the  case  for  selling  there  by  sample,  in  fraud  of  the  lord  of 

(a)  lb.  220.     Heddt/  v.    Wheelhmse,   Cro.    Eliz.  558.    591.  and  Aloor, 
474. 

{b)  Haspurt  v.  Wilk,  1  Ventr.  71.  and  1  Mod.  47.  and  Prideaux  v.  Warne 
2  Lev.  96. 

(c)  6  East,  461.  (d)  2  Lutw.  1502. 

(c)  5  Com.  Dig.  519;  Toll,  E.  (/)  4  Term  Rep.  107. 

the 
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1809.       the  market:  and  such  was  theophiion  of  the  Court  in  Blakey  v. 

Dimsdale  (a). 

aealnst  ^^  *^^  question  whether  a  grant  of  toll  on  com  sold  by  sam- 

Smitii.  pie,  where  the  bulk  was  never  brought  into  the  market,  were 
L  ^t>o  J  good  or  not.  Lord  Ellenborough  C.  J.  and  the  rest  of  the  Court 
declined  giving  any  opinion  at  present;  his  lordship  saying  that 
the  question  was  on  the  record,  and  might  be  discussed  in  an- 
other shape.  And  at  present  they  were  only  to  consider  whether 
the  evidence  had  been  properly  received  at  the  trial.  Another 
objection  was  also  insisted  upon  by  the  plaintiflF's  counsel,  that 
the  alleged  consideration  for  the  toll  in  the  first  special  plea  was 
the  repair  of  the  corn-market  and  other  highways  and  streets  in 
the  city,  for  the  more  convenient  bringing  of  the  grain  into  the 
city  to  be  sold  there;  but  the  claim  of  toll  in  this  instance  was 
for  a  sale,  by  sample,  of  com  afterwards  brought  into  the  city, 
(generally)  to  be  delivered  to  the  buyer;  which  might  refer  to 
any  part  of  the  city,  and  might  therefore  include  a  delivery  in  a 
part  of  the  city  which  the  corporation  were  not  bound  to  repair; 
and  therefore  the  prescription  was  ill  laid,  according  to  the  case 
of  Trueman  v.  Walgham  (6).  But  the  Court  said  that  this  ob- 
jection also  was  upon  the  record. 

Lord  Ellenborough  C.  J.  Without  suggesting  any  opinion 
upon  the  questions  which  appear  upon  the  record,  I  shall  confine 
myself  to  the  only  question  for  our  consideration  upon  the  present 
rule,  whether  the  evidence  received  at  the  trial  were  competent 
to  be  submitted  to  the  juiy  in  proof  of  the  allegations  contained 
in  the  first  special  plea.  In  that  plea  an  immemorial  right  of  toll 
is  claimed  by  the  corporation  for  corn  sold  in  their  market  by 
sample,  and  afterwards  brought  into  the  city  to  be  delivered  to 
the  buyer.  This  claim  is  not  made  specifically  as  a  claim  of  a 
market  toll;  because  it  is  stated  that  they  have  immemorially 
repaired  a  certain  place  in  the  city  called  the  corn-market,  and 
I  487  ]  <ither  highways  and  streets  in  the  city  for  the  more  convenient 
bringing  of  the  grain  to  be  sold  there;  and  that  by  reason  of  the 
premises  they  have  immemorially  taken  the  toll  claimed  by  them. 
This  may  apply  to  a  claim  of  toll  thorough,  and  is  not  confined 
to  a  mere  market  toll.  The  only  question  now  is,  whether 
upon  this  claim  so  stated  the  jury  might  fairly  presume  from  the 
evidence  laid  before  them  that  the  corporation  had  a  prescriptive 
grant  of  such  a  toll.  Sales  by  sample  must  be  as  old  as  com- 
merce itself;  and  in  the  case  of  bulky  commodities  like  corn,  the 

(a)  Cawp.  661.  {b)  2  Wils.  296. 

convenience 
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convenience  of  mankind  must  at  all  times  have  required  an  ex-        1809. 
hibition  of  them  by  sample  in  some  manner  or  other;  but  sales      "TT 
by  sample  in  a  market,  where  the  bulk  of  the  commodity  is       against 
never  brought  into  the  market  at  all,  may  be  of  modern  intro-       Smith. 
duction.    If  the  grant  were  of  toll  on  all  sales  in  the  market  ge- 
nerally, that  might  be  taken  to  include  sales  quovis  modo,  by 
sample  or  otherwise.    But  what  is  the  evidence  of  sales  by  sam- 
ple on  which  toll  has  been  taken  ?  It  appears  that  from  about 
1764  the  practice  of  selling  by  sample  in  the  manner  now  used 
grewto  be  very  general :  but  before  that,  and  as  long  back  as  any 
witnesses  could  remember,  there  were  occasional  instances  of 
sales  by  single  bags  in  a  subsequent  market  on  which  toll  was 
taken,  where  the  bulk  of  the  commodity  had  been  brought  into 
the  market  on  a  prior  day,  and  remaining  there  unsold  had  been 
removed  into  other  parts  of  the  city.    Now  though  that  would 
not  prove  the  taking  of  toll  on  sales  by  sample  of  things  after- 
wards brought  into  the  city;  yet  still  it  would  be  evidence  of  sales 
by  sample.  The  fact  of  such  sales  was  notorious :  but  whether  in 
eveiy  instance  of  that  kind,  the  bulk  of  the  commodity  had  ac- 
tually before  been  pitched  in  the  market  on  a  prior  market  day 
might  not  be  so  certain,  though  the  witnesses  might  believe  that      [  488  J 
it  had:  but  for  above  forty  years  back,  it  is  agreed  that  such  sales 
had  taken  place  without  any  exhibition  of  the  commodity  in  bulk 
in  the  market,  on  which  toll  had  been  taken.  Then  taking  the 
whole  of  this  evidence  together,  can  we  say  that  it  was  not  com- 
petent evidence  to  be  left  to  the  jury,  (for  that  is  the  only  question 
now,)  to  presume  that  the  practice  of  taking  toll  on  such  sales 
had  prevailed  immemorially.  And  the  jury  having  found  in  fa 
vour  of  the  prescription  as  laid  in  the  plea,  I  see  no  ground  for 
disturbing  the  verdict.  What  the  effect  of  such  finding  maybe,  as 
to  the  questions  which  arise  upon  the  record,  I  give  no  opinion. 
Le  Blanc  J.     I  thought  at  the  trial  that  the  evidence  was 
sufficient  to  go  to  the  jury  upon  the  prescription,  and  my  opi- 
nion still  remains  the  same. 

Bayley  J.  This  was  proper  evidence  to  be  left  to  the  jury. 
The  plaintiff  had  in  truth  all  the  benefit  of  the  market  and  of  the 
repair  of  the  streets  sustained  by  the  corporation.  The  practice 
as  it  now  prevails,  is  admitted  to  have  existed  for  above  40 
years;  and  therefore  the  question  does  not  rest  now  on  the  same 
ground  that  it  did  in  the  year  1764:  for  after  an  acquiescence  for 
so  many  years  by  those  persons  who  were  interested  in  resisting 
the  claim  if  it  had  been  considered  to  be  unfounded  at  the  time, 
the  jury  might  with  more  reason  presume  that  there  did  exist  a 

like 
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like  usage  before  that  time,  though  not  known  to  the  particular 
witnesses  who  were  examined.  Former  instances  of  this  sort 
might  have  been  remembered  and  known  to  the  jury,  that  after 
persons  had  brought  part  of  their  corn  into  the  market  and  sold 
it  there,  they  had  contracted  there  to  sell  a  larger  quantity  of 
the  same  kind,  and  for  which,  upon  its  being  afterwards  driven 
through  the  streets  and  delivered  in  the  city,  toll  may  have  been 
claimed.  This  would  properly  be  a  sale  by  sample,  and  if  the 
claimed  of  toll  on  the  whole  quantity  had  been  submitted  to, 
that  would  have  warranted  them  in  finding  the  fact  of  a  pre- 
scriptive toll  on  sales  by  sample. 

Rule  discharged. 


Wednesday 
Feb.  Ut. 


The  King  against  Tlie  Inhabitants  of  Horwick. 


rinwO  justices  by  an  order  removed  William  and  Mary  Walls, 


Under  a  con- 
as  a  bleacher  "^  ^^^  their  children,  from  the  toAvnship  of  Horwick  to  the 
and  crofter  for  town  ship  of  Heapy,  in  the  county  of  Lancaster;  which  order 
a-week  the*  ^as  quashed  by  the  Sessions,  on  appeal,  subject  to  the  opinion 
servant  con-     of  this  Court  on  these  facts. 

work-under  ^^^  pauper  William  Walls  some  years  ago  was  hired  as  a 
such  a  con-  bleacher  and  crofter  for  a  year,  at  the  wages  of  12*.  a  week,  to 
g^aiijed  a^Je^t-"^  serve  Messrs.  Ainsworth  and  Booth,  whose  works  are  at  Heapy. 
tlement  in  the  This  was  all  that  passed  at  the  time  of  hiring.  He  continued  in 
Eer  id^d  ^1  ^^^^  service  for  the  year  j  residing  in  ifeapi/,  but  not  in  his 
though  by  the  masters'  house ;  and  was  employed  to  do  the  general  crofter's 

pracuceofthe  business.  In  these  works  each  bleacher  is  directed  by  his 
manufactory  ^ 

in  which  he      masters  to  get  up  a  certain  number  of  peices  within  the  week. 

if^  'fi  ^'^Pd'    '^^^  ^^^^  ^®'  ^^  calculated  at  the  rate  of  so  many  pieces  a  day  for 

his  appointed   six  days.   The  man  is  not  stinted  to  hours ;  if  he  finish  his  work 

week's  work,  ju  iggg  jj^an  the  time  appointed,  the  rest  of  the  time  is  his  own, 
calculated  at  .  /. ,       i  .  ,     , 

so  manvpieces  to  do  as  he  pleases:  if  he  do  more  than  the  appointed  work,  he 

a-dayfor«ix  receives  for  over  work.  Having  *neglec ted  his  work  in  the 
Q3.VS  in  less 

time*  he  had  week  days,  the  pauper  has  occasionally  made  up  for  his  loss  of 
the  rest  of  the  time  by  working  on  Sundays;  but  this  was  his  own  act  and  deed, 
he  pleased  '^^^  pauper  on  Sundays  went  where  he  pleased,  without  asking 
and  he  also  his  masters'  leave.  Messrs.  Ainsworth  and  Booth  never  engaged  or 
chose  on  Sun-  ^n^P^oy^d  their  bleachers  to  work  on  Sundays :  they  had  nothing 
days,  without  to  do  with  them  on  Sunday.  In  respect  of  their  ser\'ants  who  were 
asking  leave:  r  *4cu\  i 

for  this  is  an  L     ^^^  J 

express  contract  for  ayear,  without  any  express  exception, 

hired 


IN  THE  Forty-ninth  Year  of  GEORGE  III. 


490 


hired  for  other  purposes,  they  were  occasionally  put  to  work  on 
Sundays,  but  when  they  were  so,  they  were  allowed  something 
for  it.  The  Sessions  were  of  opinion  that  under  these  circum- 
stances, and  from  the  nature  of  the  trade,  the  pauper  was  not 
under  such  control  of  his  masters,  that  he  could  be  considered 
to  have  gained  a  settlement  in  Heapy  under  such  hiring  and 
service. 

Yates,  in  support  of  the  order  of  Sessions,  contended  that  this 
was  not  a  hiring  for  a  year ;  Sundays  being  in  effect  excepted 
out  of  the  contract ;  which  brought  this  within  the  former  cases 
of  Rex  V.  Macclesfield  (a).  Rex  v.  Kmgsumford  (h),  and  Rex 
V.  l^orth  Nibley  (c) ;  in  which  latter  the  hiring,  being  "for 
five  years  as  a  colt  shearman,  to  work  12  hours  each  day.'*  was 
considered  as  an  implied  exception  of  the  other  12  hours  in  each 
day,  and  the  whole  of  Sundays.    And  he  endeavoured  to  distin- 
guish this  from  the  cases  of  The  King  v.  St.  Agnes  (d),  and  The 
King  V.  Birmingham  (e),  where  the  absence  of  the  servant  from 
his  work  on  holidays  and  Sundays  in  the  one  case,  and  on  other 
occasions  in  the  other,  was  protected  by  the  custom  of  the 
country. 
Scarlett  contra  was  stopped  by  the  Court. 
Lord  Ellenborough  C.  J.     If  the  argument  be  pushed  to 
the  extreme,  there  is  not  any  contract  of  hiring  in  which  there  is 
not  some  implied  exception.  The  law  of  the  land  breaks  in  upon 
such  contracts  as  these  on  the  Sundays;  and  the  master  in  this 
case  had  as  much  right  to  the  service  of  the  pauper  for  the  whole 
year  as  the  law  of  the  land  will  allow  of.     The  distinction  how- 
ever is  clear  between  this  and  the  cases  relied  on.     Here  is  an 
express  hiring  for  a  year,  and  no  express  exception  in  the  con- 
tract of  any  part  of  the  year.  But  this  is  an  attempt  to  introduce 
an  implied  exception  from  the  practice  of  the  particular  house 
of  manufacture  in  which  the  servant  was  engaged;  though  im- 
plied exceptions  in  the  times  of  service  by  the  custom  of  the 
country  have  been  held  not  to  break  in  upon  general  contracts 
of  hiring  for  the  year. 

Per  Curiam,  Order  of  Sessions  quashed. 


1809. 

The  King 
against 
The  Inhabi- 
tants of 

HORWICK. 


[4911 


(a)  Burr.  S.  C.  458. 
(c)  5  Term  Rep.  21. 
(<■)  Cald  77.  and  Dougl.  333. 


(b)  4  Term  Rep.  219. 
{d)   Bvrr.S.  C.  671. 


The 
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Feb,\st^^*  Tlie  King  against  The  Inhabitants  of  Oakley. 

A  guardian  in  TTTPON  an  appeal  against  an  order  of  justices  removing  Jo/m 
ing  on'the^'  "  ^"^^  King  and  Mary  his  wife  from  Brill  to  Oakley^  both  in  the 
ward's  estate  county  of  Bucks,  the  Sessions  confirmed  the  order,  subject  to  tliC 
<Sins  a  settle-  <>pi"ion  of  this  Court  on  these  facts. 

ment  in  the  Thomas  Hawes  about  38  years  ago  inclosed  a  piece  of  waste 
cannot'be  re-  ^^"^  ^"  *^^  parish  of  Brill,  and  built  a  cottage  thereon,  wliich  he 
moved  from     occupied  till  his  death.     By  indenture,  dated  the  3d  of  Novem- 

oflt^atlnT""  **^  ^^^^'  ^^  ^"^  ^"^  ^^"  Thomas  demised  the  cottage  to  James 
time.  Hawes  for  a  term  of  500*  years,  by  way  of  mortgage,  for  securing 

[  *492  J  201.  and  interest,  which  yet  remains  unsatisfied.  Thomas,  the 
son,  afterwards  married  the  pauper  Mary,  and  resided  in  the 
cottage  with  his  father  until  June  1801,  when  Thomas  the  father 
died  intestate;  leaving  his  said  son  in  heir  at  law ;  who  conti- 
nued to  reside  on  the  estate  till  November  in  the  same  year,  when 
[  I0]>  i  he  died  intestate  j  leaving  the  pauper  Mary  his  widow  and  four 
infant  daughteas,  three  of  whom,  at  the  time  of  the  removal, 
were  under  14  years  of  age.  The  widow  continued,  with  her 
daughters,  to  reside  on  the  said  estate  for  more  than  40  days  (us 
it  was  afterwards  agreed)  after  the  death  of  her  husband,  before 
her  eldest  daughter  attained  the  age  of  14 ;  and  in  October  1 106 
the  widow  intermarried  with  the  pauper  John  King,  whose 
legal  settlement  was  in  the  parish  of  Oakley,  and  who,  together 
with  his  said  wife  and  her  children,  resided  on  the  said  estate 
from  the  time  of  the  said  marriage  to  the  time  of  the  removal. 
The  estate  at  the  time  of  the  removal  was  of  a  less  annual  value 
than  lOl.  It  was  admitted  by  the  counsel  for  the  appellants, 
that  Mary  King  had  gained  no  settlement  by  any  right  of  dower 
in  the  said  estate.  The  questions  intended  to  be  submitted  to  the 
Court  were,  first,  M'hether  John  and  Mary  King,  or  either  of 
them,  gained  a  settlement  by  their  respective  residence  on  the 
estate  as  above  stated?  Secondly,  Whether  Afarr/  King  commu- 
nicated any  settlement  gained  by  her  residence  before  her  mar- 
riage to  her  husband  John  King?  Thirdly,  Whether  both  or 
.  either  of  them,  were  irremovable  at  the  time  of  the  order  of 
removal. 

The  Attorney-General  and  Best,  in  support  of  the  order  of 
Sessions,  argued  on  the  first  point  only;  that  the  widow  did  not 

gain 
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sain  a  settlement  by  residing  for  40  days  on  *  tliis  estate  as  guar- 
<lian  in  socage  to  her  children,  the  heirs  of  herdeceased  husband. 
TJiey  admitted  that  it  was  not  necessary  to  the  acquiring  of  a 
settlement  by  40  days  residence  on  an  estate,  that  the  party 
should  have  a  beneficial  interest  in  it  at  the  time 5  as  in  thexiase 
of  The  King  v.  Stone  (a),  where  an  executor  who  held  in  trust 
for  the  widow  during  her  life  gained  a  settle«ient  by  ^ch  resi- 
<lence.  But  they  said  it  was  necessary  to  confer  a  settlement  by 
residence  on  aparty's  own  estate tiiathe  shouldhavecitheralegal , 
or  a  beneficial  interest  in  it :  and  they  denied  that  a  guardian  in 
socage  had  any  legal  interest  in  the  property  of  the  ward  or  heir^ 
<u'  any  right  to  reside  upon  it  suo  jure,  or  otherVvise  than  as  the 
servant  or  bailiff  of  the  ward  (bj.  A  guardian  in  socage  takes 
no  interest  in  the  land,  but  is  only  to  take  the  issues  and  profits 
tt>  th«  use  of  the  heir^  to  whom  he  is  to  account  at  the  age  of 
14  (c).  Therefore  he  may  be  sworn  for  his  ward  {dj.  And 
though  such  a  guardian  may  lease  the  ward's  land  in  his  owu 
name,  yet  that  is  by  virtue  of  the  power  or  authority  conferred 
on  him  by  law.  And  they  distinguished  between  the  case  of  a 
guardian  in  socage  and  that  of  an  executor  or  administrator,  the 
latter  of  whom  takes  the  whole  legal  interest  in  all  real  chattels, 
and  may  maintain  trespass  for  injuries  to  the  land,  and  recover 
the  profits,  if  withheld,  in  their  own  names,  as  the  only  owners 
whom  the  law  recognizes  j  and,  what  is  most  to  the  point,  they 
may  dispose  of  all  the  interest  at  law,  and  make  agood  title  to 
a  bond  fide  purchaser^  and  in  no  case  are  they  accountable 
atlaw  to  the  beneficial  owner  for  the  profits  of  the  estate.  But  a 
guardian  in  socage  is  accountable  at  law  to  his  ward  in  an  action 
of  account,  and  cannot  make  a  title  to  a  purchaser* 

W.  E.  Tannton,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborough  C.  J,  There  is  no  doubt  in  this  case, 
but  that  the  mother,  who  was  guardian  in  socage  to  her  daugh- 
ters, had  a  right  to  elect  whether  she  would  let  the  estate  or 
occupy  it  for  their  benefit:  and  unless  she  let  it,  the  law,  which 
i«HK)ses  the  duty  of  a  guardian  upon  her,  would  necessarily  pro- 
t,ect  her  in  the  personal  occupation  and  superintendance  of  it. 
The  only  diiference  which  can  be  pointed  ouk.betwcen  the  cases 
of  an  executor  or  administrator  and  of  a  guardian  in  socage,  in 
this  respectj  is  that  the  one  is  accountable  for  the  profits  by 
statute,  and  the  other  at  common  law.     The  law  considers  a 


(a)  6  Term  Itep.  295, 
(v)  lb.  88.  b, 
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1809.        guardian  in  socage  as  entitled  to  thepossessionof  the  ward's  pro- 

-^ —      j)erty,and  incapable  of  being  removed  from  it  by  any  person. 

Zftins^i^     Such  a  guardian  has  not  a  mere  office  or  authority,  but  an  in- 
The  Inhabi-    terest  in  the  ward's  estate.    It  is  laid  down  in  Wade  v.  Baker j  1 
pTiaEY.      ^*  ^^y'  ^^^'  ^^^^  ^^  "'^y  maintain  trespass  and  ejectment, 
1  .    avow  for  damage  feasant,  make  admittance  to  copyhold  and 

lease  in  his  own  name.  He  cannot  indeed  convey  the  property 
absolutely  as  an  executor  or  administrator,  because  the  nature 
of  the  trust  does  not  require  it  in  the  one  case  as  it  does  in 
the  other;  but  he  may  dispose  of  it  during  his  guardianship, 
.  though  accountable  afterwards  to  the  heir.  The  widow  there- 
fore had  such  an  interest  in  the  estate  as  rendered  her  irremove- 
able  from  it. 

Grose  J.  The  question  is,  Whether  the  widow  was  iiTemove- 
[  495  ]  able  from  this  property  for  40  days  ?  She  had  a  right  during  her 
guardianship  either  to  lease  or  occupy  the  estate;  and  if  she 
chose  to  occupy  it,  she  was  irremovable  from  it,  as  from  her 
own,  though  liable  to  answer  afterwards  to  the  wards  for  the 
profits. 

Le  Blanc  J.  The  case,  though  new  in  circumstance,  is  not 
now  new  in  principle.  It  isgoverned  by  the  decisions  which  have 
taken  place,  that  in  order  to  make  persons  irremovable  on  account 
of  having  property  in  the  parish,  it  is  not  necessary  to  have  a 
beneficial  interestin  it  for  themselves,  but  it  is  sufficient  thai  they 
reside  there  for  some  beneficial  purpose  to  another.  Now  a 
guardian  in  socage  has  a  right  to  the  possession,  and  until  she 
,  ^.  ,  leases,  it  is  for  the  interest  of  the  wards  that  she  should  occupy 
•  "  •■  tiie  estate,  and  there  can  be  no  right  to  remove  her  from  it  to 
their  prejudice :  as  in  the  case  of  an  administrator,  or  of  a  sole 
next  of  kin  even  before  administration  granted,  who  has  a  right 
to  reside  on  the  leasehold  property ;  and  such  residence  for  40 
days  will  give  him  b,  settlement  in  the  parish. 

Baylky  J.  If  a  guardian  in  socage  can  maintain  trespass 
and  ejectment  in  his  own  name,  and  avow  for  damage  feasant  on 
the  laud,  this  shews  that  he  has  a  right  to  occupy  it.  And  this 
is  Confirmed  by  the  old  method  of  pleading  by  guardianin  socage, 
^hich  was  that  he  entered  as  guardian  into  the  tenement  in  ques- 
tion, and  was  possessed.  In  like  manner  an  administrator  has  a 
right  to  the  possession  of  leasehold  property,  and  is  only  accoimt- 
able  for  the  profits. 

Order  of  Sessions  quashed  (a). 

(a)  Vide  Osborn  v.- Garden,  Tlov\  293.  where  the  Court  consider  that 
l^e-wliok  estate  and  interest  of  the  laods  is  in  the  guardianin  socage,  (which 

must 
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must  be  understood  during  tiie  guardianship)  to  the  use  of  tl>e  infant.     And         1809. 

in  Bfikll  y.  Constable,  Vaugfi.  182,  3.  he  is  said  to  have  an  interest,  and  not       — 

merely  a  naked  authority,  though  it  be  an  interest  joined  with   a  trust  for      The  King 
his  ward.  ngnimt 

The  Inhabi- 
tants of 
Oakley. 


Ihe  King  a<:^ainst  The  Inhabitants  of  Stoke-upon-       ^^ednesday 

■  °  _  Feb.  1st. 

•  .  J-HBNT. 

■       '  f    .' 

5 WO  justices  by  their  order  removed  Richard  and  JB/iza-  Renting  the' 

beth  Sheldon  and  their  three  children  byname,  from  Stoke-  \^^^^  ^'^P"'^'' 

Ico^G  01  milk- 

upon-Trent  to  Norton-on-the- Moors  in  the  county  of  -Sfa^ord.  in*^  two  cows 

The  Sessions,  on  appeal,  quashed  the  order ;  subject  to  the  opinion  belonging  to 

of  this  Court  on  these  facts.  much  per 

The  pauper  i2ic/mrd  Sheldon,  beinar  legally  settled  elsewhere,  week  per  cow, 

.  ,    ,  .  X    1        J  ^or  40  week?, 

about  seven  years  ago,  under  a  verbal  agreement,  rented  and  which  cows 

paid  for  the  hire  or  privilege  of  milking  two  cows  belonging  to  were  to  be  de^ 

Mr.  Repton  the  sura  of  6*.  6d.  a  week  each  cow,  for  forty  sue-  f^e  owner'^on 

cessive  weeks.     The  two  cows  were  by  the  terms  of  the  agree-  his  farm  in 

ment  to  be  depastured  by  Mr.  Repton  on  his  farm  at  Norton-on-  jjjg  Q^^xer  cat-^ 

the- Moors,  in  common  with,  his  other  cows;  and  were  in  fact  tie,  and  were 

depastured  on  such  of  the  lands  belonging  to  the  farm  as  Mr.  by  the  pauper 

Repton  thought  proper,  in  common  with  his  other  cattle.     The  will  gain  hini 

paui)er  never  went  on  the  lands  to  fetch  them;  but  they  were  ^i^^,  pastura<^e 

regularly  brought  up  with  Mr.  Repton's  other  cows  to  the  fold  of  the  two 

yard,  and  there  milked  by  the  pauper  and  his  family.     During  jo/Vvear'^^ ' 

the  time  the  pauper  so  rented  the  said  cows  he  resided  in  the 

parish  of  Norton-on-the-Moors,  at  a  cottage  for  which  he  paid 

fifty  shillings  a  year:  and  the  depasturing  of  the  two  cows  for 

the  time  aforesaid  on  the  lands  of  Mr.  Repton  was,  together  with 

the  cottage,  worth  more  than  ten  pounds  a  year.    The  question 

was,  whether  the  pauper  gained  a  settlement  in  Norion-on-tlie      [  497  ] 

Moors  by  his  renting  of  the  cottage  and  of  the  cows  as  above 

stated. 

Clifford  and  Peake,  in  support  of  the  order  of  Sessions,  said 

that  thiswas  no  more  than  a  personal  contract  for  the  hire  and 

privilege  of  milking  two  cows,  and  no  tenement,  which  must  lie 

in  tenure  and  relate  to  land.     The  rule  of  law  as  laid  down  in 

The  King  y .  Lockerley  .{a) ,  that  an  agreement  for  the  use  and 

{a)  Burr.S.  C.  315.  ■  -    ~   - 

"'v-^  Z2  feeding 
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feeding  of  cowsisno  tenement  withinthe  act, is  eorrect:  the  error 
of  tliat  case  lies  in  the  misapplication  of  that  rule  to  the  facts  bf 
it  J  for  thtre  the  dairj-^man  took  not  only  the  cows  land  their  feed^ 
ing,  but  also  the  dwelling-house  and  the  after-math  of  part  of  the 
ground,  &c.  and  in  short  the  whole  dairy  farm.     And  in  Rex 
V.  Whixley  {a)  Fuller  J.  said  that  the  best  reason  for  that  deci- 
sion seemed  to  be  that  part  of  it  where  the  Court  held  that  it  was 
not  a  lease  of  land,  or  any  thing  out  of  land  j  for  it  was  only  a 
right  to  the  milk  of  the  cows.     And  in  Rex  v.  Stoke  {h)  the  tak- 
ing of  hay,  gf  ass,  and  after-math Vvas  held  to  coftfer  a  settlement, 
because  the  land  was  intended  to  pass.     In  The  King  v.  Piddle- 
trentide(c)y  in  which  Rex  v.  Lockerley  was  over-ruled,  the  spe- 
cific subject  of  letting  was  a  dairy,  which  m  dairy  countries  means 
the  land  itself  on  which  the  cows  are  fed,  as  well  as  the  use  of 
the  cows;  and  tlie  lessee  had  also  the  liberty  of  cutting  furze  on 
the  farm  for  the  use  of  the  dairy ;  he  had  also  a  rabbit- warren^ 
and  a  house  on  it  to  keep  the  nets  in :  so  that  he  had  evidently 
an  interest  in  the  soil  beyond  the  mere  use  and  feeding  of  the 
cattle.  Aud  BullerJ.  there  stated  the  true  question  to  be,  **  whe^ 
ther  it  were  a  contract  to  receive  profits  out  <)f  land."  Nextcame 
TTte  King  v.  Tolpitddle  (d)  where  by  the  terms  of  the  contract 
the  pauper  was  to  have  the  exclusive  right  of  feeding  the  dairy 
cows  in  certain  closes  for  part  of  the  year.     He  was  also  to  have 
a  dwelling-house  on  the  farm,  and  the  right  of  cutting  fuel  for 
the  use  of  the  dairy.     There  was  a  clear  interest  taken  in  the 
land.     Lord  Kenyan  laid  stress  on  the  pauper's  having  for  a  part 
of  the  year  the  exclusive  right  to  the  pasturage  of  the  grounds  to 
be  taken  by  the  mouths  of  the  cattle.    Jshhurst  J.  observed, 
that  the  pauper  had  the  separate  possession  of  a  house^  and  that 
he  rented  not  merely  the  milk  of  the  cows,  but  the  cows  them- 
selves, and  the  land  under  certain  qualifications;  for  he  had  a 
right  in  certain  closes  even  to  the  exclusion  of  the  farmer  him- 
self.    And  BullerJ.  said  that  he  had  an  interest  in  the  land :  and 
he  also  relied  on  the  pauper's  exclusive  possession  of  particular 
grounds  during  part  of  the  year.     It  is  tme  that  in  The  King  v. 
Hollington  (e)  the  pauper  was  holden  to  gain  a  settlement  by 
renting  the  pasturage  of  two  cows  in  a  certain  close  for  a  part  of 
the  year,  though  his  cows  had  not  the  exchisive  feeding  of  it ; 
but  there  the  cows  were  the  pauper's  own ;  which  was  relied  on 


(a)  1  Term  Jlep.  \i%. 
Cc/S  Term  Rep.  77Q. 
(ej  3  East,  113. 


(b)  2  Term  Rep.  451. 
(d)4,  Term  Rep.  671. 
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by  Mr.  Justice  Lawrenc€y  as  falling  within  the  words  of  Lord 
Kenyan  in  the  case  of  Piddletrentidef  that  it  was  "  a  contract 
for  the  pernancy  of  the  profits  of  the  land  by  the  mouths 
of  the  cattle."  And  Lord  Ellenborough  compared  it  to 
the  taking  of  a  common  in  gross,  which  had  been  determined 
to  confer  a  settlement  in  Rex  v.  Dersingham  (a).  In  R^x 
V.  ATmvoorth  (6)  also  the  pauper  had  the  exclusive  posses- 
sion of  the  land  oh  which  the  dairy  cows  were  agreed  to  be  de- 
pastured; butthereno  settlement  was  gained,because  the  annual 
value  of  *he  land  was  not  lOt;  This  species  of  contract  for  the 
run  of  cattle  in  the  pasture  of  another  was  held  to  be  no  tenement 
in  The  King  v.  Hammersmith  (c) ;  (for  having  the  privilege  of 
feeding  there  for  nothing  could  make  no  difference  in  that 
respect)  because  It  conferred  no  interest  in  the  land.  If  a  con- 
tractfor  taking  the  milk  of  cows  will  confer  a  settlement,  because 
the  cattle  must  necessarily  feed  on  the  land  in  the  mean  time,  the 
same  consequence  may  be  pursued  to  a  contract  for  taking  all 
the  cheese  of  a  farm  made  during  a  certain  period.  In  Lan- 
cashirey  geese  are  kept  in  large  flocks  for  the  sake,  in  part,  of 
their  feathers,  and  are  turned  out  into  the  stubbles  for  a  certain 
period;  and  a  contract  for  taking  all  the  feathers  of  the  geese 
while  kept  there  would  by  the  same  rale,  be  a  taking  of  a  tene-  - 
ment.  Here  the  gist  of  the  contract  is  specifically  for  the  hire 
and  privilege  of  milking  the  cows  of  another  for  a  certain  period : 
the  place  and  manner  of  their  feeding  are  collateral  to  such  coiv- 
tract,  and  such  as  the  owner  would  have  provided  for  the  sake  of 
his  own  cattle  in  order  to  make  their  milk  most  productive,  if  he 
had  milked  them  on  his  own  account.  The  cows  were  to  be 
depastured  in  common  with  the  owner's  own  cattle  wherever  he 
pleased  on  his  farm ;  and  the  pauper  had  no  other  control  over 
them  than  the  privilege  of  milking  them.  It  was  said  hy  Law- 
rence J.  in  Rex  v.  Disbury  (d),  that  a  contract  to  feed  cows 
generally,  wnderwhich  they  mightbe  fed  with  green  tares  bougltt 
in  the  market,  would  not  be  a  tenement. 

Puller  and  Petit,  contra,  were  stopped  by  the  Court. 

Lord  Ellenborough  C.J.  There  is  no  solid  distinction 
between  this  and  the  case  of  Hollington.  There  the  pauper  had 
only  hired  the  depasturing  of  his  own  cows  in  common  with  the 
cattle  of  the  owner  in  certain  land ;  here  he  hired  thecows  them- 
selves, which  for  this  purpose  are  the  '-■/t'MQ  m  nis  owa  together 
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I8Cf9.        wlt)i  tlieir  depasturing  in  common  with  tlie  owner's  otHer  cjlttlf-, 
■; ~^      iiponacertiainfarm;  all  includedirt one  contract.  Ifthecowsherc 

wainst  ^""'  been  the  pauper's  own,  this  case  would  have  been  identically 
The  Inhabi-  the  sanie  as  the  former ;  but  that  fact  was  no  material  ingredient 
in  the  former  case  j  for  the  cows  are  his  own  for  the  time  that  he 
hires  them;  andin  some  of  theothercaseswheresettlementswere 
obtained  under  contracts  of  this  kind,  the  cows  werehired  as  well 
as  their  feeding.  Therefore,  without  going  at  large  into  the 
general  question  which  was  agitated  in  those  cases,  I  think  that, 
consistently  with  the  decisions,  this  must  be  deemed  to  be  the 
taking  of  a  tenement. 

Grose  J.  It  is  too  late  now  to  unsettle  the  law  which  has 
been  established  by  former  decisions.  It  is  said  that  this  is  only 
a  contract  for  a  right  to  milk  cows:  but  it  is  more;  for  it  is  a 
contract  to  take  the  milk  of  cows  to  be  depastured  on  a  certain 
farm  ;  which  is  purchasing  pro  tanto  the  interest  in  those  pas- 
tures on  which  the  cows  wei*e  to  be  fed.  And  this  falls  within 
the  former  decisions  on  the  renting  of  daii'ies. 

Jje  Blanc  J.  It  is  only  the  words  used  in  stating  this  case 
which  make  any  real  difference  between  it  andformer  cases;  but 
it  falls  within  the  same  principle.  The  only  difference  bfetween 
this  »nd  Tlie  King  v.  Priddletrentide  is  that  there  it  was  stated  to 
be  the  renting  of  a  dairy,  which  is  only  a  contract  for  the  hire 
and  privilege  of  milking  cows,  which  during  the  time  ai*e  to  be 
depastured  on  the  owner's  lands.  But  there  the  cows  were  to 
feed  in  particular  grounds  at  particularseasonsoftheyear;  and 
here  they  were  to  be  depastured  on  the  farm  in  common  with  the 
owner's  other  cattle.  In  The  King  v.  Tolpuddle  the  agreement 
was,  as  here,  for  the  owner's  cows  at  so  much  a  head ;  and 
though  they  were  to  have  the  exclusive  pasturage  of  certain 
grounds  during  part  of  the  year,  yet  that  has  since  been  held  to 
make  no  difference.  *'  If,"  said  Lord  Kenyan  in  the  latter  case, 
■"  the  cattle  had  been  the  pauper's  own,  and  he  had  rented  the 
feeding  of  them,  that  would  have  been  unque»Jtionably  a  tene- 
ment; like  the  taking  of  the  pasture,  the  hay,  and  after-math; 
'and  I  think  that  these  were  the  pauper's  for  a  certain  period, 
&c.  5  and  this  was  not  the  less  a  taking  of  a  tenement,  because 
the  pauper  could  only  enjoy  the  land  in  a  particular  mode." 
The  same  reasoning  will  apply  to  this  case.  In  The  King  v, 
Mintoorth'tfl^i^  ^a'S  fto  doubt  made  but  that  the  contract  was  for 
the  taking  of  a  tenement;  but  the  value  of  the  land  on  which  the 
two  cows  were  to  "be  depastured  did  not  amount  to  \0l.  a  year, 
and  therefore  no  settlement  was  gained.  Now  here  the  pauper 

contracted 
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contracted  for  the  milking  of  two  specific  cows  l[not  any  two 
cows)  which  were  to  be  depastured  on  the  farm  of  the  owner    :~     7~ 
together  with  his  other  cattle  1  the  value  of  which  pasturage,        against 
together  with  the  cottage  rented  by  the  pauper  during  the  same    The  Inhabi- 
time,  amounted  to  more  than  lOi.  a  year.  Then  it  was  decided   Stoke-upon- 
in  The  King  v.  Hollington,  that  hiring  the  feeding  of  cows  for  a       Trent. 
certain  time,  in  common  with  the  cattle  of  the  owner  of  the  pas- 
ture in  which  they  are  to  be  fed,  is  a  taking  of  a  tenement.  This 
then  is  the  same  as  if  the  pauper  had  hired  the  cows  at  so  much, 
and  the  pasture  for  feeding  them  at  so  much  more,  though  the 
two  sums  are  compounded  in  one.  And  it  being  found  here  that 
the  value  of  the  pasturage,  together  with  the  cottage,  amounted 
to  \0l.  a  year,  the  pauper  gained  a  settlement. 

Baylky  J.  This  is  a  hiring  of  two  cows,  with  the  right  of 
having  them  depastured  on  lands  in  the  parish.  The  cases  of 
Piddletrentide  and  Tolpuddle  determined  that  it  was  not  neces- 
sary that  the  cows  should  ])e  the  pauper's  own;  awl  the  case  of 
Hollington  determined  that  the  pauper  need  not  have  tlie  right 
to  the  pasturage  exclusive  of  the  cattle  of  other  persons.  Those 
three  cases,  therefore,  have  decided  the  present.  The  agree- 
ment here  was  that  the  owner  should  depasture  the  cows  upon 
bis  farm  in  the  parish;  which  must  mean  that  they  were  to  be 
fed  on  the  pasture  growing  on  the  land :  if,  therefore,  he  had 
fed  them  in  any  other  way,  it  would  have  been  a  breach  of  his 
contract.  ' 

Order  of  Sessio>is  quashed^ 
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Meredith  j^nd  Others  against  Meredith  and  Another. 


Under  a  de- 
vise to  H.  of 
certain  tcne- 
ipents  by 
name  for  her 
life;  provided 
that  if  ,S'.  and 
A.  [to  whom 
ana  to  whose 
children  the 
reversion  and 
inheritance  of 
the  premises 
were  intended 
if  H.  should 
die  without  is- 
sue] should 
give  H.  1000/. 
lor  her  life 
estate,  then 
the  testator 
devised  all 
and  singular 
the  said  estate 
and  premises 
called,  &c.  to 
iS.  and  A.  for 
their  lives, 
share  and 
share  alike; 
and  on  the 
death  of 
either,  their 
moiety  unto 
and  among 
the  children 
of  the  survi- 
vor and  their 
heirs,  share 
and  share 
alike,  8tc.  a,» 
tenants  in 
common,  &c. 
I'rovided  that 
y'H.  should  d  e 
in  possession  of 


(JHARLES  NEWCOMB  being  seised  in  fee  of  the  estates 

iu  questioij  in  HerefordsJiirey  by  his  will  dated  tlie  8th  of 

November  17(>0,  duly  executed  and  attested,  devised  (inter  alia) 

as  follows :  *'  Also  I  give  and  devise  to  m.y  daughter  Hannah 

"  Newcomb  the  tenements  called  UUtotiy  in  the  parishes  of  LHs- 

"  Qoyd  and  Presteigne  in  the  qouurty  of  fjereford,  &c.  and  the 

^'  tenement  calletl  the  Bozcei:  in  tlie  parish  of  Kington  in  the 

"  said  county,  with  all  the  lands,,  &c.  thereunto  respectively 

"  belonging ;  to  hold  unto  my  said  dOjUghtcr  Hannah  during  her 

"  natural  life,  without  impeachment  of  waste.     Provitlcd,  that 

<*  if  my  son  Spencer  Newcmnb,  and  my  daughter  Ann  the  wife  of 

"  John  Meredith,  to  whom  and  to.  whose  children  I  intend  the 

^'  reversion  and  inheritance  of  the  said  hnds  and  premises  upon 

"  the  estate  for  life  of  my  said  daughter  Hannah  being  datermined, 

^'  in  case  Hannah  shall  die  without  issn^e  of  her  body  lawfully  be- 

**  gotten,  shall  b.e  minded  to  \i^y  the  said  Hannah  1000/.  as  and 

*'  for  a  cousideratfon  for  her  estate  for  life  in  the  said  premises; 

"  then  and  on  ftill  payment  thereof  I  give  and  devise  all  jjin^d 

<'  singular  the  said  estate  and  premises,  called  IJittony'd^fl  tUe 

''  Boicer  hereinbefore  mentioijed  and  ii>ten<led  to  be  devised  to 

<'  *my  said  daughter  for  l\er  life,  as  aforesaid,  and  every  part  and 

"  parcel  thereof,  to  my  said  son  Spencer  Newcpinb  and  Ami, 

"  Meredith  my  daughter,  during  their  natural  lives ;  the  profits, 

*<  whereof  to  be  equally  divided  between  them,  share  and  share 

"  alike.  And  from  and  after  the  decease  of  tbiC  fii-st  of  them  so^ 

"  dying,  I  give  and  devise  the  moiety  part  or  share  of  him  op 

"  her,  so  dying,  unto  and  amoi^g  tlie  child  or  children  of  him, 

"  or  her,  so  dying,  and  his,  her,  or  their  heirs;  remaining  part 

"  or  share  to  the  survivor  of  them,  the  said  Spencer  and  Ann,  and 

"  his  or  her  issue  l^\Yfi\lly  hcgotten,  equally  to  be  divided  bc- 

[  *501  ] 

<A?  premiies  single  and  without  issue,  then  hfi  gave  thp  saiti  estates  arul  pECiTiises  to  S.  ami  A: 
and  to  the  issue  of  their  bodies  lawful ti/  begotten,  or  to  be  begotten  y  and  their  hfirs,  as  tenants  in. 
common  as  aforesaid:  held  that  the  words  as  afofesfiid  drevv  dL>wii  to  the  second  clause  the 
limitations  of  the  first,  and  shewed  t^t  the.  tcstatoijf  nieant  that  S,  and  A.  and  tKcir  children 
should  take  the  sa,me  estates  on  H.  dying  i^  possessipn  without  issue,  as  they  woujd  have 
done  if  the  1000/.  had  been  paid;  and  held  also,  that  a  younger  child  of  .1.  born  after  the 
^eath  of  the  testator  and  before  the  ;^ath  of  H ,  or  of  ;S.  (who  died  without  issue)  was  entitled 
to  share  in  the  moities  both  of  S.  and  of  A. ;  and  that  the  eldest  son  of  A.  was  also  entitled  to 
share  m  both  moities,  though  he  died  belbrc  A.;  and  on  his  death  his  share  in  S.'s  moiety 
descended  immediately  to  liis  next  brc^e?  aftd  heir  at  law,  as  did  also  his  share  iij  J.'s  moiety, 
9.P  her  death  ?/ter  him. 

"i'  tvvecn 
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*•  twcen  them,  share  and  share  alike.   And  in  case  my  said  son        1809. 

**  Spencer  shall  not  marry  and  have  issue,  then  I  give  and  de-      "| 

"  vise  his  moioty  of  all  and  singular  the  said  lands,  &c.  after        against 

"  liis  life,  and  the  reversion  and  inheritance  thereof,  unto  and     Meredith. 

"  amongst  the  child  or  children  of  my  said  daughter  Amiy  by 

*'  John  Meredith  her  husband  begotten  or  to  be  begotten,  and 

"  his  and  their  heirs  for  ever,  to  be  equally  divided  between 

"  them,  as  tenant  in  common,  and  not  as  joint  tenants.     Pro- 

♦'  vidcd,  that  if  my  said  daughter  Hannah  shall  die  in  possession 

"  of  the  said  premises  single  and  unmarried,  and  without  any 

"  lawful  issue  of  her  body;  then  I  give  and  devise  the  said 

"  estates  and  premises  called  Llitton  and  the  Bower  to  my  son 

"  Spencer  and  my  daughter  Am,  and  to  the  issue  of  their  bodies 

'<  lawfully  begotten  or  to  be  begotten,  and  their  heirs,  to  take  as 

♦^  tenants  in  common  and  not  as  joint  tenants,  as  aforesaid.  But 

**  if  my  daughter  Hannah  shall  marry  and  have  issue,  then  I  do 

"  her^jby  revoke  the  devise  hereinbefore  made  to  her  for  life,  as 

♦*  aforesaid,  and  all  and  every  the  limitations  made  thereupon; 

♦*  and  I  do  give  and  devise  all  and  singular  the  said  estates  and 

**  premises  to  her  the  said  Hannah  Newcomh  and  the  heirs  of  her      [  505  1 

"  body  lawfully  issuing  for  ever,  any  thing  herein  contained  to 

"  the  contrary  thereof  in  any  wise  notwithstanding." 

The  testator  died  some  time  after  making  Ijis  will  i  leaving 
Spencer  Newcom^  his  only  son,  and  his  two  daughters,  Hannah  ' 
Newccmb  and  j4nn  Meredith,  and  John  Meredith  since  deceased, 
the  defendant  Tliomas  Meredith  and  the  plaintiffs  Charles  Me- 
redith, and  William  Meredith,  and  Edv^ard  Meredith,  the  then 
five  only  children  of  his  daughter  ^nn  Meredith,  him  surviving. 
And  after  the  testator's  death,  but  during  Spencer  iVeu;con»6's  life- 
time, Ann  Meredith  had  only  one  oth^r  child  by  her  husband. 
Spencer  Newcomb  and  Ann  Meredith  did  not  pay  Hannah  New- 
comb  the  lOOOZ.  in  the  will  mentioned  for  her  life  estate ;  and 
Hannah  Newcornhupon  the  testator's  death  entered  into  the  pos- 
session of  tUe  said  estates,  ai\d  continued  so  till  her  death.  Spen- 
fer  NewcQmb.  died  \n,  1767,  unmarried  and  intestate;  leaving 
Hannah,  Neiocom^  and  An,n  Meredith  his  co-heiresses,  and  co- 
heiresses of  the  testator,  flannah  Newcomb  died  in  1783,  un- 
^narvied  a^d  intestate;  leaving  Ann  Meredith  her  sister  and  heir- 
ess her  surviving;  \vhose  eldest  sop  John  Meredith  died  in  17^7, 
intestate  and  unmarried;  leaving  his  next  brother  Tliomas  Me- 
redith his  heir  at  law;  which  Thomas  is  now  the  heir  at  law  of 
the  testator  Charles  Newcomb,  and  of  Sptncer  Newcomb  and 
Hannah  Newcotn^,  Ann  Meredith  died  iu  1600,  intestate;  leav- 
ing 
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viiig  Thomas  her  theii  eldest  son,  and  Charles,   ^Villiam,  and 
Edward  Meredith,  and  Spencer  Newcomb  Meredith,  her  only 
other  children  her  surviving,  and  who  are  all  now  living.  John 
Meredith,  the  husband  oi  Ann,  survived  her,  but  is  since  dead. 
[  506  ]      Oiarles,  JVilliam,  and  Edward  Meredith,  exhibited  their  bill  in 
Chancery  against  Thomas  Meredith  and  S.  N.  Meredith;  pray- 
ing that  the  shares  and  proportions  belonging  to  the  plaintiffs 
and  defendants  in  the  said  devised  estates  might  be  ascertained 
and  settled,  and  that  a  partition  of  them  be  made  accordingly 
under  the  decree  of  that  Court:  to  which  bill  the  defendants  ap- 
peared and  put  in  their  answer;  and  on  hearing  of  the  cause,  tine 
Master  of  the  Rolls  directed  this  case  to  be  stated  for  the  opinion 
of  this  Court  upon  the  following  question :  What  shares  and  in- 
terests Thomas,  Charles,  IVilliam,  Edward,  and  Spencer  Newcomb 
•Meredithjthe  children  of  Ann  Meredith,  took  and  arc  now  entitled 
to,  in  the  estates  in  question,  imder  the  will  of  Charles  Newcomb  f 
tVetherell,  for  the  plaintiffs,  contended  that  the  second  clause 
or  proviso  in  the  will,  which  applies  to  Hannah  Newcomb's 
dying  in  possession  of  the  estates,  must  be  coupled  with  the  first 
clause,  and  particularly  by  reason  of  the  words  a*  aforesaid 
which  are  used  at  the  end  of  the  second  clause :  and  that  the 
testator  intended  by  the  second  clause  that  Spencer  Newcomb  and 
Ann  Meredith  respectively,  and  their  children,  should  take  the 
same  interests  in  the  event  o(  Hannah  Newcomb' sdy'mg  in  pos- 
session, as  are  expressed  in  the  first  clause  in  the  event  of  the 
\000l.  being  paid  to  her.     And  consequently  that  under  the 
limitations  expressed  in  the  first  clause  Spencer  Neiocomb  and 
Ann  Mei-edith  took  estates  for  life,  as  tenants  in  common,  with 
remainders  to  their  respective  children  as  tenants  in  common  in 
fee  of  a  moiety;  with  a  remainder  over  of  Spencer  Newcomb'^-, 
moiety  on  failure  of  his  children  to  the  children  of  Ann  Meredith 
as  tenants  in  common  iti  fee.     According  to  which  constmc- 
tion,  in  the  events  which  have  happened,  Thomas  Meredith  in 
his  own  original  right,  and  as  heir  of  his  brother  John  (if  John 
were  entitled  to  share),  is  now  entitled  to2-6th  of  each  moiety 
in  fee,  and  each  of  the  other  children  is  entitled  to  l-6th  in  each 
moiety  in  fee.     But  {(John  were  not  entitled,  then  they  would 
all  share  equally.     As  grounds  for  this  construction  he  urged, 
1st,  the  words  of  relation  (as  aforesaid)  in  the  second  clause  to 
the  first,  which  could  only  refer  to  the  limitations  to  the  same 
parties,  and  for  the  same  estates,  in  the  event  of  ifanna/i  New- 
comb's  dying  in  possession,  as  if  she  had  been  bought  out  by 
what  the  testalwr  deemed  an  equivaleirt  for  her  life  estate:  ami  a 

devise 
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*devis;e  may  be  as  effectual  by  words  of  relation  as  by  express        1809 
words  J  as  in  Lisle  v.  Gray  (a),  Lmve  v.  Davies  (6),  and  other 
cases.    2dly,  Every  word  of  the  will  by  this  construction  will 
haveitseffect,  and  there  will  be  no  contradiction  between  thetwo     Meredith 
clauses.     3dly,  The  probability  of  the  testator's  intention  is  in 
favour  of  it,  because  this  construction  accords  with  his  general  ] 

intent  before  expressed  in  the  first  clause :  and  this  absurdity 
would  follow  from  a  different  construction,  that  if  the  parents 
chose  to  pay  the  1000^,  the  children  would  take  immediate 
vested  remainders  in  fee  after  the  life  estates  of  the  parents  j  but 
if  the  parents  did  not  pay  the  money,  they  themselves  would  take 
a  greater  estate,  and  the  children  would  take  no  interest  but  what 
their  parents  might  deprive  themof.  He  next  submitted  whether 
1  komasj  the  brother  and  heir  of  John  Meredith,  was  entitled  to 
John's  share,  John  having  died  before  his  mother  and  before  the 
period  of  division.  But  he  admitted  that  S.  N.  Meredith  the 
youngest  son  of  Ann  Meredith  was  entitled  to  share  with  the  other 
children,  though  born  after  the  death  of  the  testator,  being  born 
before  the  period  of  division  arrived;  and  cited  Ellison  y.  Air  ey(c).  [  503  1 
John  Meredith  the  son  of  Ann  was  living  at  the  death  of  the  testa- 
tor, and  of  his  uncle  Spencer  Newcomb,  and  of  his  aunt  Hannah, 
but  died  before  his  mother:  and  there  may  seem  to  be  an  incon- 
sistency in  letting  in  children  born  at  any  time  before  the  period 
of  division,  and  yet  retaining  in  those  who  die  before  that  period, 
whose  shares  are  thus  liable  to  be  altered  after  their  deaths ;  but 
though  the  share  may  be  vested  in  interest,  yet  it  need  not  be 
vested  in  quantity,  but  be  liable  in  this  respect  to  be  varied  by 
letting  in  after-born  children.  In  Baldwin  v.  Karver  (d),  though 
the  grand-children  were  all  living  at  the  time  of  the  distribution, 
and  therefore  this  questiondidnotnecessarilyarise,  yetit  seems 
by  the  certificate  that  the  Courtmeant  to  say,  that  being  alive  at 
the  time  of  distribution  was  necessary  to  enable  them  to  take. 

Abbott,  on  behalf  of  the  defendant  Thomas  Meredith,  submit- 
ted that  as  the  1000/.  was  not  paid  to  Hannah  Newcomb,  thelimi- 
tation  contained  in  the  first  proviso  of  the  will  did  not  take  effect 
at  all,  but  gave  way  to  the  other  distinct  limitation  in  the  se- 
cond proviso;  under  which  Spencer  Newcomb  and  Ann  Meredith 
(the  son  and  daughter  of  the  testator)  were  entitled  in  remain- 
der, after  Hannah's  death,  to  several  estates  for  life,  in  undivi- 
ded moities,  with  several  remainders  to  their  respective  chil- 

(«)  2  Lev.  223.  Cb)  "2  Ld.  Ray.  1561. 

(c)  l.F€«.  111.  .    (d).  Cowp.  ZOO,^ ■ 

dren^ 
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1809.       flren,  as  tenants  in  common  in  fee  of  the  parent's  moiety ;  amf 
•  Spencer  Newcomb  never  having  had  any  children,  the  defendant 

„„ainst  Thomai  Meredith  is  now  entitled  to  the  whole  of  his  moiety,  as 
MERtDiTit.  his  heir  at  law,  and  also  to  2-6ths  of  Ann's  moiety.  Or  that  at 
any  rate,  under  this  limitation,  Spencer  and  Ann  were  each  en- 
[  509  ]  titled  to  an  estate  tail  in  a  moiety,  and  that  Thomas  Meredith  is 
now  entitled  to  one  moiety  in  fee  and  to  the  other  moiety  in  tail. 
He  suggested  that  in  the  events  which  had  happened,  of  Han- 
nah's being  permitted  to  remain  in  possession  till  her  death,  and 
Spencer's  dying  without  issue,the  testator  might  have  considered 
that  it  was  sufficient  to  let  the  younger  children  of  Ann  share  in 
her  moiety,  and  leave  the  other  moiety  to  go  to  the  eldest  son 
and  heir :  although  if  Ann  and  Spencer  agreed  to  buy  out  the 
life  estate  of  Hannah^  who  was  the  first  object  of  the  testator's 
bounty,  the  estate  should  go  in  moieties  respectively  to  all  their 
children.  The  second  clause,  he  contended,  had  no  relation  to 
the  first,  except  as  the  words  as  aforesaid  might  be  construed  to 
mean  that  Spencer  Newcomb  and  Ann  Meredith  and  their  respec- 
>    '  *  tive  children  were  to  take  (if  at  all)  as  tenants  in  common  of  their 

respective  moieties :  all  beyond  that  is  mere  conjecture.  If 
Hannah  had  issue,  the  testator  revoked  all  his  former  devises  to 
the  others ;  and  though  Spencer  and  Ann  had  bought  out  Han- 
nah, yet  if  she  had  issue  afterwards,  it  could  only  have  conclu- 
ded her  life  estate,  but  not  the  interest  of  her  children.  If  he 
had  intended  that  the  same  consequence  should  ensue  in  both  the 
events,  he  would  have  provided  for  it  in  one  clause,  "if  Hannah 
shall  die  single  and  without  issue,"  or,  if  Spencer  and  Ann  shall 
pay  her  lOOOL,  then  I  devise,  &c. 

Lord  Ellenborough  C.  J.  If  the  words  of  reference,  "  as 
aforesaid,"  meant  any  thing,  they  must  have  the  meaning  which 
the  plaintiff's  counsel  have  given  to  them :  and  no  sound  reason 
can  be  suggested  why  the  testator  should  have  intended  to  make 
a  difi'erence  in  the  estates  which  the  children  were  to  take,  whe- 
[  510  ]  ther  the  parents  bought  out  Hannah  or  not :  and  if  they  did  buy 
her  out,  he  does  not  devise  over  merely  her  life  estate,  but  "  all 
and  singular  the  said  estate  and  premises  called  Llitton  and  the 
Bovver,  &c.  Then  the  words  as  aforesaid  in  the  latter  clause 
necessarily  draw  down  and  incorporate  the  words  in  the  former 
clause :  his  son  Spencer  and  his  daughter  Ann  and  their  issue, 
&c.  are  to  take,  in  the  event  o(  Hannah  dying  in  possession  un- 
married and  without  issue,  as  tenants  in  common  as  aforesaid. 
To  say  that  these  latter  words  only  meant  that  they  were  to  take 
as  tenants  in  common  in  their  respective  moieties,  ib  %j  give  no 

meaning 
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meaning  to  the  words  as  aforesaid,  but  to  make  them  a  mere  use- 
less repetition;  but  it  is  always  desirable,  if  possible,  to  give 
effect  to  all  the  words  of  a  will,  and  particularly  when  it  enables 
the  Court  to  give  a  uniform  and  consistent  sense  to  the  whole 
will.  Then,  on  the  death  of  Spencer,  John's  interest  was  vested, 
and  went  on  his  death  to  his  brother  Thomas.  We  will  certify 
our  opinions. 
Afterwards  the  following  certificate  was  sent  to  his  Honour : 
This  case  has  been  argued  before  us  by  counsel :  we  have  con- 
sidered it,  and  are  of  opinion  that  upon  the  true  construction  of 
this  will,  Spencer  Newcomb,  and  Jnn  Meredith,  respectively,  and 
their  children,  were  to  take  the  same  estates  upon  Hannah  New- 
comb's  dying  without  issue,  as  they  would  have  done  had  the 
lOOOi.  been  paid ;  and  consequently  that  Thomas  Meredith  is 
entitled  to  one-sixth  part  in  the  above-mentioned  estates  as  heir 
to  his  brother  John  Meredith  in  fee  j  that  he  is  entitled  to  one 
other  sixth  in  fee  in  his  own  right ;  that  Charles  Meredith,  Wil- 
Uam  Meredith,  Edward  Meredith,  and  Spencer  Newcomb  Mere- 
dith, are  entitled  to  one-sixth  each  in  fee ;  and  that  the  said 
parties  are  tenants  in  common,  and  not  joint  tenants. 

Ellenborough. 

N.  Grose. 

S.  Le  Blanc. 
.  ^j  J.  Bayley. 
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Mereditk 
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The  King  a^iainst  Mitchell. 


Frklal/, 
Feb.  i'.d. 


rip^HIS  wasan  information  in  nature  of  a  quo  warranto  against  Freemen  of 
-*■    the  defendant,  for  usurping  the  office  of  a  common  coun-  stiTntS'\'n  l^e 
cilman  of  the  city  of  Norwich,  to  which  he  pleaded  (inter  alia)  miliiia,  quur- 
that  by  charter  of  the  21st  of  July,  5  Hen.  5  the  king  granted  ^J'^j'.f  iJ^f/" 
that  the  citizens  andcommonalty  of  the  city  should  annually  elect  having  dwell- 
60  of  the  citizens  for  the  common  council  out  of  the  four  wards  '""  nouses  in 

JSoniHcli,  in 

ot  the  city ;  and  that  the  citizens  inhabiting  in  the  ward  of  JVy-  which  their 

mer  should,  on  a  certain  day  after  Passion  Sunday,  be  at  the  JfJJ''if,'/*J^'' 

which  they  at 
times  resorted  on  furlough,  (in  some  instances,  within  the  last  six  months,  only  for  the  pur- 
pose ot  votin*  at  elections,)  held  to  be  inhabitants  witiiin  the  charter  of  Norwic/i,  and  a  local 
act  requiring  them  to  have  been  inhabitants  for  six  calendar  months  previous  to  certain  elec- 
tions yt  corporate  officers,  in  order  to  qualify  them  to  vote. 

_  '  Guildhall, 


sir 


.at  .1 
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The  King 

agaimt 

MtTCHELL. 


[512] 


[  513  ] 


Guildhall^  and  they,  or  the  major  part,  slioiild  elect  20  discreet 
and  snfficient  persons  of  the  ward  to  be  common  councllmen  for 
the  year  ensuing.  And  that  by  stat.  3  Geo.  2.  it  was  enacted  ' 
that  for  the  future  no  more  than  3  common  councilmenofe^ch 
great  ward  should  be  yearly  elected  by  the  freemen  of  each  great 
ward.  That  on  the  18th  of  March  1807  the  citizens  of  the  ward 
of  Wymer  were  convened  to  elect  3  common  couucilmen;  and 
that  the  defendant  and  several  others  were  candidates.  That  the 
numbers  at  the  election  were,  for  J'or«fer255,for  the  defendant 
229  J  (or  Staffs-,  for  Proctor  22Q;  &c.  and  that  the  defen-' 
dant  was  declared  duly  elected,  and  took  the  oaths,  and  was  ad- 
mitted into  the  office.  The  prosecutor  replied  thatthe  defendant 
was  not  duly  elected.  At  the  trial  before  the  Lord  Ch.  Justice' 
oiC.B.;  it  being  understood  between  the  parties  that  the  vali- 
dity oiMitclielVs  election  depended  upon  the  votes  of  4  freemen 
of  the  ward  of  fVymer,  named  Jessop,  Lucas,  Funnel,  and 
Emms,  whose  votes  were  objected  to  on  the  ground  that  they 
were  not  inhabitants  within  the  ward  six  calendar  months  before 
the  election,  according  to  the  oath  required  to  be  taken  by  the' 
Stat.  3  Geoi  2.;  the  counsel  for  the  defendant  proceeded  to  exa-. 
mine  witnesses  to  prove  the  inhabitancy  of  those  4  persons.  1  st, 
Jessop  proved  that  he  was  a  substitute  in  the  Norfolk  militia  for 
3  years  and  a  half  before  the  election,  rented  a  house  in  Wymei- 
ward  at  the  rent  of  2/.  12*.  a  year,  in  which  his  wife  and  child 
continued  to  live  all  the  time,  and  whither  he  repaired  many 
times  after  he  went  into  the  militia.  He  was  at  home  there  on 
furlough  for  22  days  about  the  beginning  of  1806 ;  and  went 
there  again  on  the  14th  of  October  1806,  and  staid  six  weeks  j 
and  again  at  Christmas  1807,  when  he  continued  there  15  days, 
and  returned  there  again  on  the  25th  of  February  1807 ,  and  staid 
till  the  23d  of  March.  On  the  18th  of  the  same  month  the  elec- 
tion took  place.  During  all  these  times  he  dwelt  at  his  own 
house.  He  also  attended  the  election  at  Norwich  for  members  to 
serve  in  parliament  in  November  1806,  and  had  his  leave  of  ab- 
sence afterwards  prolonged.  The  house  which  he  rented  was 
not  rated  to  the  poor.  2.  Lucas,  another  freeman  who  voted  for 
the  defendant,  was  also  a  substitute  in  the  Norfolk  nulitia,  and 
had  been  so  for  3  years  before,  during  all  which  time  he  had  a 
hmall  house  in  fVymer  ward,  which  he  rented  by  the  quarter,  in 
which  his  wife  and  children  continued  to  live.  He  went  home  3 
days  before  the  election  in  1807,  and  staid  there  14  days.  He 
was  also  there  for  14  days  on  furlough  about  Christmas  1804, 
again  after  the  dhristmas  following  for  21  days,  and  again  in 

December 
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December  1806.    He  was  again  in  Norwich  4  days  before  the        1809. 
election  in  Afarc/i  1807,  and  staid  21  days,  and  again  in  Novem-       ~    ~ 
her  for  15  days,  and  again  at  the  election  in  March  1808  for  17        against 
days.    At  all  other  times  he  continued  with  his  regiment ;  and    MncuELu. 
when  he  was  at  Norwich  he  always  lived  with  his  wife  and  chil- 
dren at  his  house.     At  the  time  of  the  election  in  question,  he 
came  there  for  no  other  purpose  than  to  vote;  and  in  October 
1806  he  went  there  for  the  purpose  of  voting  at  the  then  next 
general  election.     The  3d  voter,  Funnelly  had  a  wife  and  chil- 
dren, and  had  lived  at  different  houses  in  Wymer  ward  for  10 
years ;  and  had  been  a  substitute  in  the  militia  for  5  years  from 
August  1803.     He  went  home  to  his  family  at  Christmas  1803,  I 

on  furlough  for  3  weeks,  and  at  the  following  Christmas  for  15 
days,  and  for  the  like  period  at  the  beginning  of  1 806.     He  also 
had  a  pass  for  10  days  at  the  general  election  in  November  1806, 
and  a  furlough  for  15  days  longer,  and  was  again  at  home  for  15 
days  at  Christmas  1806,     He  was  at  the  election  in  March  1807 
on  furlough  for  12  or  14  days;  and  again  at  home  at  Christmas 
I8O7.     His  wife  and  family  lived  in  his  house  during  all  the 
time,  and  he  was  at  home  with  them  on  these  occasions.    EmmSj 
the  4th  voter,  was  also  a  substitute  in  the  Norfolk  militia  about  5 
years  and  a  half  before,   and  had  a  wife.     In  January  1806^ 
having  before  lived  in  Norwich,  he  took  a  house  in  Wymer  ward 
of  the  defendant  at  38s.  a  year;   and  kept  it  for  a  year  and  a 
quarter.    It  was  not  rated  to  the  poor.     His  wife  lived  in  it  till 
the  28th  of  February  1807,  and  then  went  to  Colchester  to  see 
him  for  a  few  days,  and  had  remained  there  ever  since.    She  left      [  514  ] 
furniture  in  the  house  and  brought  away  the  key.     Emms  went 
to  the  election  in  question  with  a  pass;  arrived  at  Norwich  3  or  4 
days  before  the  election,  and  residedat  his  father's  house  in  fVymer 
ward.     After  the  election  he  took  the  furniture  out  of  his  house 
and  carried  it  to  his  father's.     He  remained  in  Norwich  some 
days  after  the  election.     He  went  to  Norwich  with  a  pass  at  the 
time  of  the  general  election  in  November  1806,  but  was  not  in 
Norwich  again  till  he  came  to  vote  for  the  defendant.     Diu'ing 
the  period  spoken  to  by  these  witnesses,  it  appeared  that  the  regi- 
ment to  which  they  belonged  was  quartered  at  Colchester;  and  it 
was  admitted  that  they  had  taken  the  oath  prescribed  by  the  act 
of  the  3  Geo.  2.  c.  8.  after- mentioned.     And  evidence  of  usage 
was  offered,  that  persons  so  circumstanced  had  always  been  ad- 
mitted to  vote;  but  this  evidence  was  rejected  by  the  Chief  Jus- 
tice of  C.  B.     A  verdict  was  by  consent  taken  for  the  Crown, 
with  liberty  for  the  defendant  to  move  to  set  it  aside,  in  order 

that 


514  CASfiS  IN  HILARY  TERM 

1809.        that  the  ppuilon  of  the  Court  might  be  taken,  whether  under  the 
-    -      •    Stat.  3  Geo.  2.  c.  8.  the  several  persons  mentioned  had  a  rierht  to 
agaimt        ^ote  m  the  election  of  the  defendant. 
Mitchell.  Sellon  Seij.  (with  whom  were  Dampier  and  Best)  accordingly 

movf  d  in  the  last  term  that  the  verdict  should  be  set  aside,  and  a 
verdict  entered  for  the  defendant,  on  the  ground  that  the  acts 
regulating  the  constitution  and  right  of  election  for  corporate 
offiofs  in  Norwich,  which  speaks  of  ifthabitantSj  must  be  con- 
■trued  with  reference  to  the  general  law  respecting  inhabitancy; 
and  that  these  several  voters  were  in  that  sense  inhabitants  of 
Noitvivh  at  the  time  of  the  election  in  question. 
[  515  ]         "The Stat.  Geo>  2.  c.  8.  for  regulating  elections  in  the  city 
of  Norwich  enacts  (*.  3)  that  "In  case  of  any  election  of  any 
"  alderman  or  common  councilman  for  the  said  city,  eveiy  per- 
"  son,  (except  such  as  are  and  shall  be  placed  in  any  of  the  lios- 
"  pitals  or  workhouses  of  the  said  city,  or  are  or  shall  be  pri- 
"  soners  for  debt  in  the  common  gaol  or  other  prisons  of  the  said 
"city),  before  he  is  admitted  to  poll  at  such  election,  shall,  in- 
"  stead  of  the  oath  or  affirmation  required  by  the  stat.  9  Geo.  L 
"  c.  9.  take  the  following  oath,  &c. :  You  do  swear  that  you 
**  are,  and  for  J  2  calendar  months  have  been,  admitted  a  free- 
**  men  of  the  city  of  Norwich,  and  for  six  calendar  months  last 
"  past  have  been  an  inhabitant  within  the  ward  of  (        ),  men-' 
"  tioning  the  ward.'*  &c.  By  s,  4.   To  prevent  disputes  which 
may  arise  touching  the  votes  of  persons  in  the  hospitals  qr  work- 
houses, or  of  prisoners  for  debt  in  the  prisons  of  the  said  city,  it 
.    -  •      -      is  enacted  that  none  such  shall  be  admitted  to  poll  at  any  such 
elections ;  "  save  only  at  such  elections  as  shall  happen  for  that 
"  ward  in  which  he  shall  have  inhabited  6  calendar  months  im- 
"  mediately  preceding  his  being  placed  in  such  hospital    or 
"  workhouse,  or  immediately  preceding  his  imprisonment  for 
*'  debt  in  such  common  gaol  or  other  prisons."  &c.  And  a  form 
of  oath  is  given  in  corresponding  terms ;  and  by  s.  6.  a  poll- 
clerk  is  to  be  admitted  into  these  places  to  take  the  votes  of  such 
as  are  thefe  confined. 

fViison  and  Storks  now  shewed  cause  against  the  rule;  and 
observing  that  the  defendant  must  be  ousted  if  3  out  of  the  4  votes 
objected  to  were  bad,  they  confined  their  objection  principally  to 
[  516  ]  the  three  last-mentioned  voters,  considering  Jessop  as  more 
favourably  situated  than  the  rest,  by  reason  ofhis  having  resided 
in  the  ward  with  his  family  within  six  months  preceding  the 
election  for  other  purposes  than  merely  that  of  voting;  which 
was  the  only  object  for  which  the  rest  came :  but  none  of  them 

having 
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having  had  a  continual  residence  there  for  such  antecedent  pe-        1809. 
riod  as  is  required  by  the  act,  though  they  had  houses  and  fami- 
lies there.   These  men  were  al  I  substitutes  and  not  ballotted  mili- 
tiamen, and  thei-efore  they  were  under  no  compulsion  of  law  to     Mitchell. 
be  absent,  but  such  as  was  of  their  own  chusing  when  they  entered      ■ 
voluntarily  as  substitutes,  and  therefore  their  situation  is  not  at 
all  different  from  that  of  ordinary  soldiers.    The  actual  place  of 
their  inhabitancy  during  the  period  in  question  was  at  Colchester j 
where  the  regiment  lay,  and  therefore  could  not  be  said  to  be  at 
Norwich,  either  within  the  plain  words  or  the  reasonable  con- 
struction of  the  Norwich  act.     The  privilege  of  voting  in  the 
})laceis  given  in  returnforthe  burthens  which  actual  inhabitancy 
throws  upon  the  citizens,  and  for  the  performance  of  which  per- 
sonal residence  is  necessary ;  such  as  keeping  watch  and  ward, 
and  executing  corporate  duties.     Inhabitancy  does  not  differ  in 
its  legal  and  ordinary  sense  from  residence  or  dwelling,  when  ap- 
plied to  the  performance  of  personal  duties ;  though  for  the  pur- 
pose of  subjecting  the  owners  of  property  to  charges  laid  on  them    ' 
in  respect  thereof,  it  has  been  taken  in  a  larger  sense;  as  in  the 
case  of  the  statute  of  bridges,  commented  upon  by  Lord  Coke  (a); 
which  statute  plainly  points  at  persons  holding  property  in  the 
county,  &c.,  though  residing  in  another  place  :  and  also  in  the      [  517  ] 
case  of  the  riot  act  (b).    No  middle  line  can  be  drawn  in  this 
case ;  for  if  these  substitutes  had  a  right  to  vote  as  being  inhabi- 
tants within  the  ward ^br  six  calendar  months  before  the  election, 
merely  because  they  held  houses  there  during  that  period,  though 
personally  resident  and  compelled  to  reside  elsewhere  during  the 
greater  part  of  the  time,  and  their  residence  there  being  only 
casual,  and  by  leave,  for  the  special  purpose  of  voting;  it  will 
follow  that  every  common  soldier,  though  quartered  in  another 
place,  may  be  deemed  an  inhabitant  of  Norwich  under  the  like 
circumstances.     Admitting  that  a  daily  residence  is  not  neces- 
sary to  make  a  man  an  inhabitant  of  a  place,  according  to  Sar- 
gent's case  (c),  if  the  party  have  a  bon&  fide  domicile  there,  and 
do  not  take  it  colourably;  and  supposing  that  some  latitude  is 
allowable  even  where  inhabitancyfor  a  precise  period  is  in  ques- 
tion; still  it  cannot,  without  destroying  the  qualification  altoge- 
ther, be  extended  further  than  to  allow  of  casual  and  short  tem- 
porary absences  during  the  required  period,  and  not  to  cases  of 
this  description  where  the  party  is  necessarily  absent  during  the 

(«)  2  Inst.  702^,3,  on  the  stat.  22  H.  8.  c.  5.  ' 

b)  Atkins  V.Davis,  Cald.  315.  {c)  5  Term  Rep.  406. 

Vol.  X.  2  A  greater 
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1809.       gi'eater  part  of  the  time,  and  his  going-  to  reside  at  all  in  the  place 

: —      must  depend  wholly  upon  the  will  of  another.    They  also  rea- 

asainst  soned  upon  the  particular  provision  in  the  local  act  of  the 
MncuELL.  3  Geo.  2.  respecting  freemen  residing  in  gaols  or  hospitals;  which 
they  said  was  unnecessary  upon  the  construction  contended  for 
by  the  defendant,  as  those  persons  if  they  had  families  domiciled 
within  the  city  would  still  have  been  entitled  to  vote.  [But  the 
Court  considered  that  the  object  of  this  provision  was  altogether 
distinct,  and  was  meant  to  preclude  any  claim  of  voting  for  the 
[  5 18  J  wards  in  which  such  hospitals  and  prisons  were  by  reason  of  their 
inhabiting  the  same.] 

Lord  Ellen  BOROUGH  C.  J.  The  act  in  question  requires 
and  ought  to  receive  a  reasonable  construction,  according  to  the 
subject  matter  of  it  and  the  manifest  object  of  the  legislature. 
The  act  meant  to  secure  the  right  of  voting  for  corporate  offices 
to  the  freemen  bona  fide  inhabitants  of  the  city  for  a  certain  pe- 
riod before  the  election,  and  is  therefore  satisfied  by  a  bonSi  fide 
inhabitancy.  Now  of  what  other  place  but  of  Norwich  could 
these  men  be  said  to  be  inhabitants  at  the  time?  They  had  their 
own  dwelling-houses  or  homes  there,  in  which  they  left  their 
families  dwelling,  and  to  which  they  returned  from  time  to  time 
when  they  obtained  leave  of  absence  from  their  regiment.  They 
had  no  other  abiding  place  than  this ;  for  the  place  where  the 
regiment  happened  to  be  quartered  could  not  be  considered  as 
such :  and  though  they  could  not  perform  watch  and  ward  at 
Nonoichj  yet  they  were  liable  there  to  all  public  burthens  in 
respect  of  their  houses  there  in  which  their  families  dwelt.  They 
were  therefore  to  be  considered  as  bon^  fide  inhabitants  of  the 
.  city,  subject  to  have  their  inhabitancy  there  interinipted  by  the 

calls  of  the  public  service :  and  as  all  who  are  ballotted  cannot 
serve  in  person,  I  think  their  absence  on  duty  woidd  be  as  much 
protected  upon  the  ground  of  the  exigency  of  the  public  service 
as  if  they  had  been  themselves  ballotted  men. 

Grose  J.  These  men  were  inhabitants  of  Norwich  within 
the  fair  and  honest  sense  of  the  word,  and  the  reasonable  con- 
r  519  1  straction  of  the  local  act.  They  hadtheir  dwelling-houses  there, 
for  which  they  paid  rent,  and  in  which  their  families  were  inha- 
biting while  they  were  upon  duty.  If  they  were  not  inhabitants 
there,  of  what  other  place  could  they  be  fairly  said  to  be  inhabi- 
tants ? 

Lb  Blanc  J.     I. think  that  these  persons  were  inhabitants  of 
Norwich  during  the  period  in  question  within  the  true  meaning 
of  the  act  of  parliament :  and  I  cannot  consider  that  their  habita- 
tion 
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tion  was  at  Colchester,  whether  they  were  hi  fact  hving  there  in        1809. 

barracks  or  in  quarters.   And  if  the  regiment  had  been  in  bar-      

racks,  or  quartered  in  a  different  ward  from  that  in  which  the  against 
men  had  their  houses  and  famiUes,  and  the  question  had  been  Mitchell, 
whether  they  were  to  be  considered  as  inhabitants  of  the  one  ward 
or  the  other,  I  shoukl  have  said  that  they  were  inhabitants  of  the 
ward  in  which  their  houses  were.  It  seems  to  me  that  the  provi- 
sion respecting  freemen  in  gaols  or  hospitals  was  introduced  in 
order  to  regulate  in  what  ward  such  persons  were  to  be  consi- 
dered as  inhabitants.  They  were  still  to  be  considered  as  inha- 
biting within  the  city;  but  they  were  tovote  for  that  ward  where 
they  were  inhabiting  for  six  months  before  they  went  into  the 
gaol  or  hospital:  but  this  is  confined  to  persons  in  gaols  or  hos- 
pitals within  the  city.  Now  these  men  are  nmch  more  to  be 
considered  as  inhabitants,  who  being  soldiers  must  necessarily 
be  absent  from  theirproper  homes  with  their  regiment;  but  who 
during  all  the  time  had  houses  of  their  own  in  the  place  in  which 
their  families  dwelt,  and  to  which  they  themselves  resorted  when 
absent  from  the  regiment  on  furloughs. 

BayleyJ.    These  men  were  honestly  by  the  medium  of  their     [520  1 
families  inhabitants  of  Norwich  at  the  time.     It  was  an  honest 
and  not  an  occasional  residence  there  within  the  fair  meaning  of 
the  law. 

}\n\e  absolute  for  entering  a  verdict 
for  the  Defendant. 


Doe,  ou  the  Demise  of  Wm.  Askkw  and  Another,    Saturdai/, 
against  Ac n k  s  As  k e  w.  ^^^-  ^^'^■ 

THIS  ejectment  was  brought  by  devisees  in  remainder  after  r-  . 
,  r  ,      I  Entries  on  the 

the  customary  estate  of  the  last  tenant's  widow,  to  recover  rolls  ofa  ma- 

a  customary  estate  held  of  the  manor  of  New  Huiton  in  West-  "?''  ^°V""^  "^ 

I      J  .     .1  .  ^  .       ,   /.      ,  .  admissions  of 

moreland,  m  the  possession  of  the  defendant,  who  was  the  widow  tenants  in  re- 

o{  Roger  Askew,  the  customaiy  tenant  last  seised,  and  who  held  "'^""^er  after 
the  same,  as  was  alleged,  by  the  custom  of  the  manor,  during  her  tion  of\he  "'' 

estate  of  the 
■A  I     u  11  1     •      .       .  ...  last  tenant's 

widow,  who  held  during  herchmtevidmty,  are  evidence  of  a  custom  for  the  widow  to  hold  on 
that  condition,  .so  as  to  maintain  ejectment  against  her  as  for  a  forfeiture,  on  proof  of  her 
incontinence ;  although  there  were  no  instances  in  fact  stated  on  the  rolls  or  known  of  such 
a  lorleiture  having  been  enforced. 

2  A  2  chaste 
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1809.        chaste  viduity;  on  thcground  of  herhavingforfcited  lier  estate  by 
"■      incontincncy  duriner  her  widowhood.  The  factof  her  having  had 

Askew       ^  child  long  after  her  husband's  death  and  before  the  demise  laid 

against       being  proved,  the  steward  of  the  manor,  of  which  Lord  Lonsdale 
SKEW.      ^^^^  ^j^^  lord,  gave  evidence  of  the  custom  that  the  widow  of  a 
customary  tenant  dying  seised,  on  paying  a  heriot,  holds  during 
/  her  chaste  viduity,  and  loses  her  estate  if  she  marry  or  have  a 

child.  That  if  a  man  die  leaving  a  widow,  and  devise  his  estate 
to  another,  the  devisee  is  not  admitted  till  her  death  or  the  sooner 
determination  of  her  estate.  And  that  when  an  heir  or  devisee  is 
admitted  on  the  determination  of  a  widow's  estate,  it  is  usual  in 
the  admission  to  take  notice  of  the  widow's  estate,  and  how  she 

[  521  ]  loses  it,  whether  by  marriage  or  otherwise;  as  thus  :  the  party 
prays  to  be  admitted ;  such  an  one,  widow,  who  held  the  same 
during  her  chaste  viduity,  according  to  the  custom  of  the  manor, 
being  now  married,  or  being  now  dead,  &c.  That  he  had  known 
many  instances  of  such  admissions.  The  same  witness  however 
proved,  that  he  had  known  no  instances  in  fact  where  a  widow 
had  lost  her  estate  by  incontinency  during  her  wid&whood;  and 

'  '  .  ^  that  the  simple  term  viduity  was  used  as  often  as  chaste  viduity  in 
the  admissions.  Another  witness  who  had  been  acquainted  with 
the  manor  for  50  years  (which  was  longbefore  the  timespoken  to 
by  the  steward  of  his  own  knowledge)  also  deposed  to  the  custom 
being  for  the  widow  to  hold  during  her  chaste  viduity  ;  though 
he  knew  no  instance  in  factof  the  forfeiture  of  a  widow's  estate 
for  unchastity.  But  in  1753  (being  an  attorney)  he  was  proceed- 
ing to  get  an  affidavit  of  a  widow  having  had  a  child,  in  order  to 
get  an  admission;  but  she  dying,  it  became  unnecessary.  On 
this  evidence  it  was  objected  at  the  trial,  by  the  defendant's 
counsel,  that  as  there  was  no  instance  in  fact  proved  of  a  widow's 
losing  her  estate  by  unchastity,  that  part  of  the  custom  as  to 
chmte  viduity  was  not  proved.  But  Wood  B.,  before  whom  the 
cause  was  tried,  being  of  opinion  that  the  entries  on  the  rolls  of 
admissions  noticing  and  recognizing  the  custom,  and  the  parol 
evidence  above  stated,  were  sufficient  to  prove  it;  a  verdict  was 
taken  for  the  plaintiflf;  and  a  recommendation  was  given  by  the 
learned  judge  to  the  defendant's  counsel  to  take  the  advice  of  this 
Court  upon  his  direction. 

Topping  accordingly  obtained  a  rule  in  last  Michaelmas  term, 
which  he  was  now  called  upon  to  support,  for  setting  aside  the 

I  522  I  verdict  and  granting  a  new  trial,  on  the  ground  that  the  custom 
for  the  widow  to  forfeit  her  estate  for  unchastity  was  only  prove- 
able  by  evidence  of  instances  in  fact  of  such  a  forfeiture  having 

been 
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been  enforced.  He  urged  shortly  the  danger  of  establishing  a 
cause  of  forfeiture  by  custom  merely  from  the  form  of  some  of 
the  entries  of  admissions  of  third  persons  made  by  the  lord's 
steward,  unsupported  by  any  evidence  of  its  having  been  acted 
upon  and  contradicted  by  other  entries  on  the  rolls. 

Cockell  Serjt.  vras  stopped  by  the  Court. 

Lord  Ejllenborough  C.  J.  There  vi^as  certainly  evidence  of 
the  custom  relied  on  to  go  to  the  jury,  though  no  instance  were 
known  of  a  widow  having  in  fact  forfeited  her  estate  for  this 
cause.  It  might  have  happened  that  from  fear  of  the  forfeiture, 
or  from  the  sense  of  moral  obligation,  no  such  instances  of  for- 
feiture had  occurred.  The  custom  would  then  come  to  be  de- 
cided by  evidence  of  the  form  of  admissions  only.  Those  that 
were  made  durante  cast^  viduitate,  if  uncontradicted,^  M^ould  be 
evidence  that  such  was  the  condition  on  which  the  estates  in  the 
manor  were  originally  granted  out :  and  these  are  not  necessa,- 
rily  contradicted  by  the  entries  of  admissions  durante  viduitate 
generally  J  for  they  might  be  understood  of  a  viduity  according 
to  the  custom,  which  the  other  entries  would  shew  to  be  a  chaste 
viduity.  There  is  therefore  no  necessary  contradiction  between 
them;  and  the  juiy  have  decided  the  question. 

Fgr  Curiam  J.  Rule  discharged. 


1809. 

Doe  ex  dem. 
Askew 
against 
Askew. 


[  523  ] 


Doe,  on  the  D"emise  of  Morton,  against  Roe. 

T?EADER  applied,  on  T/«/rsdai/ the  26th  of  January ,  for  a 
rule  in  this  ejectment,  calling  on  the  plaintiff  to  shew  cause 
why  the  defendant  should  not  have  leave  to  plead  that  the  lands 
specified  in  the  declaration  are  holden  in  ancient  demesne,  and 
why  the  plea  to  that  effect  on  that  day  filed  should  not  be  allowed. 
This  was  founded  upon  an  affidavit  by  the  tenant  in  possession 
that  the  premises  in  question  were  holden  of  Sir  William  Dolben 
Bart.,  as  of  his  manor  of  Thingdon,  in  Northamptonshire,  which 
manor  is  holden  in  ancient  demesne;  and  that  there  is  a  court 
of  ancient  demesne  held  within  the  manor,  and  suitors  thereof, 
in  which  court  and  before  which  suitors  the  lessor  of  the  plaintiff 
might  have  proceeded  in  ejectment :  and  that  to  the  best  of  his 
belief  the  lessor  of  the  plaintiff"  is  seized  in  fee  of  the  premises  in 
the  declaration  mentioned.  This  application  was  made  in  con- 
sequence 


Monday, 
Feb.  Oih. 

A  plea  of  an- 
cient demesne 
permitted  to 
be  filed  de  be- 
ne esse  within 
the  four  days, 
pending  a  rule 
nisi  for  per- 
mission to  al- 
low the  plea 
so  filed. 
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1809.        sequence  of  the  rule  recognized  in  Doe  d.  Rust  v  Roe  (a),  that 

such  a  plea  can  only  be  pleaded  with  leave  of  the  Court  upon  a 

MoETON       proper  affidavit.     But  a  difficulty  occurred,  that  this  being  a 
against       plea  in  abatement  must  be  pleaded  within  four  days;  and  that 
^^'         time  would  have  expired  before  cause  could  be  shewn  and  the 
plea  pleaded :  wherefore  the  Court,  after  consideration,  gave 
leave  to  the  defendant  to  file  his  plea  within  the  time  de  bene 
esse,  and  directed  the  rule  to  be  drawn  up  in  the  form  above- 
mentioned. 
Bramston  now  shewed  cause  against  the  nde  j  and  after  ad- 
[  524  ]      mitting  that  the  defendant's  affidavit  was  made  in  confijrmity  to 
the  requisitions  of  the  former  case,  relied  principally  u[)on  an 
affidavit  made  in  answer  to  the  rule,  stating  that  a  considerable 
part  of  the  premises  in  question  were  copyhold  and  parcel  of  the 
manor  of  T7im^do?i  aforesaid;  and  that  the  steward  of  the  manor 
could  find  no  instance  of  any  proceedings  taken  in  the  manor 
court  for  recovering  possession  of  lands  held  in  ancient  demesne 
of  the  manor.    And  he  observed  that  copyholds  were  not  heltl 
■.     of  the  manor,  but  of  the  lord,  according  to  the  custom  of  the 
manor ,  and  for  these  the  remedy  was  different,  as  appears  by 
Fitz.  Na.  Brev.  23.  25.     And  in  Brittle  v.  Dade  (b),  it  was  held 
that  the  jurisdiction  of  the  lord's  court  in  ancient  demesne  ex- 
tends only  to  lands  hoiden  of  the  manor,  and  not  to  copyhold, 
which  is  parcel  of  the  manor. 

Lord  Ellknhorough  C.J.  You  may  reply  that  matter  if 
the  plea  of  ancient  demesne  be  not  good  with  respect  to  copy- 
hold :  but  we  cannot  divide  the  merits  of  the  plea  on  affidavit. 
Here  there  is  a  sufficient  affidavit  that  the  lands  for  which  the 
ejectment  is  brought  are  ancient  demesne,  to  require  us  to 
admit  the  plea. 

Rule  absolute. 

■      (a)  2  Burr.  1046.  (A)  Sa/k.  185. 


^ 


Cam  MACK 
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Cammack  ag;ainst  Gregory.  Momiuy, 

^  Feb.  nth. 

TO  debt  on  bond,  conditioned  for  the  payment  of  money,  the  Debt  on  bond 
defendant  pleaded  severally,  non  est  factum,  usury,  and  a    i^^ntitlreco 
set-ofF;  and  all  the  issues  being  found  for  the  plaintiff  at  the  vers  a  verdict 

trial,  he  took  his  verdict  with  1*.  damages  and  40s.  costs.    And  ^°'"  "o"^'"^\ 
.  °  damages  only, 

now  application  was  made  by  Garrow  and  fVild,  on  the  stat.  43  and  takes  his 
Geo.  3.  c.  46.  s.  3.,  for  costs  to  be  allowed  to  the  defendant,  on  {JJgS^^lJjJ  ^\ 
the  ground  that  he  had  been  held  to  bail  for  65Z.,  when  by  the  not  within  the 
plaintiff's  own  admission  at  the  trial  no  more  than  501.  was  due.  reUef  of  the 

t.  Stat.  43  G.  3. 

■"Ut  c.  46.  s.  3.  en- 

The  Court,  without  entering  into  the  merits,  were  of  opinion  abhng  the 
that  the  verdict  being  merely  for  nominal  damages,  and  the  ^j^g  defendant 
judgment  being  for  the  penalty  of  the  bond,   (within  which  costs  if  the 
special  bail  had  been  taken)  the  case  was  not  within  the  act;  ^owf  the""* 
which  only  gives  the  Court  jurisdiction  to  award  costs  for  the  amount  of  the 
defendant  after  verdict  for  the  plaintiff,  in  cases  where  the  plain-  v"  Vd'^h  Id 
tiff  shall  not  recover,  (which  means   recover  by  verdict  of  a  the  defendant 
jury)  according  to  the  real  estimate  of  the  damages,  the  amount  *°  ^^'^• 
of  the  sum  for  which  he  had  held  the  defendant  to  special  bail, 
without  reasonable  or  probable  cause.    And  therefore  they  re- 
fused the  application. 

Park  and  Lawes  for  the  plaintiff. 


L  »26  ] 
LiDDARD  as:ainst  Lopes  and  Another.  Tuesday, 

°  Feb.  7th. 

THE  plaintiff  brought  indebitatus  assumpsit  for  the  freight  Under  an 
of  floods,  and  also  for  the  use  and  hire  of  a  ship  used  bv  the  ^g'^^'o^nt  in 
^  '  .  .  /•       ^"^  nature  or 

defendants  with  a  cargo  belonging  to  them;  with  counts  also  for  a  charter-par- 
demurrage,  and  for  work  and  labour:  and  at  the  trial  before  ty,  whcrebv 
T-Ti  J    /-<      T     •       X        7  1-  1  /•       'he  plamtiii 

Lord  Ellenboroiigh  C.  J.  in  London,  a  verdict  was  taken  tor  let  his  ship  to 

freight  to  the 
defendants  on 
a  voyage  from  Shields  to  Lisbon,  with  convoy ;  the  freight  to  be  paid  on  right  delivery  of  the 
cargo;  the  ship  having  sailed  from  Shields  with  her  cargo  and  joined  convoy  at  Fortsmouth, 
and  alter  being  detained  near  a  month  oft'  Lymington,  her  sailing  orders  being  recalled  by  the 
convoy,  in  consequence  of  the  occupation  of  Portugal  by  the  enemy;  and  the  defendants 
having  refused  to  accept  the  cargo  at  Portsmauth,to  wliich  the  ship  returned,  it  was  unloaded 
by  the  plaintiff",  after  notice  to  the  defendants,  and  then  was  sold  by  consent  of  both  parties 
without  prejudice ;  held  that  the  plaintift"  could  not  recover  freight  pro  rata  or  demurrage. 

the 
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1809.       the  plaintiff  for  lOOOL  subject,  as  to  the  amount,  to  the  award 
"  of  an  aibitrator,  if  the  Court  should  be  of  opinion  that  the 

a<raiNii       plaintili  was  entitled  to  recover  upon  the  following  case: 
Lop£s.  The  plaintiff  was  owner  of  the  ship  Mayjhwer:  the  defen- 

dants were  merchants  in  London:  and  on  the  24th  of  August 
1807  an  agreement  in  writing,  in  the  nature  of  a  charter-party, 
wasentered  into  between  them,wherebyitwas"mutuallyagrced 
between  W.  Liddardy  owner  of  the  ship  the  Mayflower ,  thtn 
lying  at  Hnllj  and  Messrs.  JUypes  and  Collins  of  London,  mer- 
chants, that  the  said  ship  being  tight,  &c.  should,  with  all  con- 
venient speed,  proceed  to  Shields,  and  there  load  from  the  fac- 
tors of  the  freighters  a  full  and  complete  cargo  of  coals  in  bulk, 
.  and  ])roceed  therewith  to  Lisbon  with  the  first  convoy,  and  de- 
liver the  same  on  being  paid  freight,  at  the  rate  of4oL  per  keel, 
together  with  5^  per  cent,  primage,  in  lieu  of  port  charges  and 
pilotage,  (the  act  of  God,  the  king's  enemies,  fire,  and  all  and 
every  other  dangers  and  accidents  of  the  seas,  rivers,  and  navi- 
gation of  whatever  nature  and  kind  soever,  during  the  said 
voyage,  always  excepted^)  the  freight  to  be  paid  on  right  de- 
livery of  the  cargo.  Fifteen  running  days  are  to  be  allowed  the 
said  merchants  (if  the  ship  is  not  sooner  dispatched)  for  unload- 
[  527  ]  ing  the  ship  at  Lisbon,  and  the  customaiT  time  to  load  at  Shields; 
'  and  ten  days  on  demurrage  over  and  above  the  said  laying  days 
at  bl.  per  day.  Penalty  for  non-performance  of  this  agreement 
500L"  Soouafterthisagrcementwasmadetljcshiptookinacargo 
of  ten  keels  of  coals  belonging  to  the  defendants  at  Shields,  and 
sailed  thence  on  the  3d  o( September  \S07 ,  and  arrived  at  Forts- 
mouthon  the  15th  inorderto  join  convoy.  On  the20th,the  captain 
having  received  sailing  instructions,  sailed  with  the  convoy  from 
Portsmouth,  and  came  to  an  anchor  off  Lymington,  where  the 
convoy  was  detained  by  contrary  winds  until  the  loth  of  October; 
and  on  the  17th  the  sailing  instructions  were  recalled,  and  the 
next  day  the  ship  returned  to  Spithead.  The  ports  of  Portugal 
were  in  the  beginning  of  November  shut  against  British  ships  by 
the  Portuguese  government,  and  continued  shut  until  the  French 
took  possession  of  Portugal  on  the  30th  of  November ;  and  from 
that  time  until  and  after  the  bringing  of  this  action,  Portugal  has 
been  occupied  by  the  king's  enemies,  and  the  existing  Govern- 
ment of  the  country  has  been  at  war  with  Great  Britain.  On 
the  26th  of  December  the  plaintiff  gave  the  following  notice  to 
the  defendants:  "  I  beg  leave  to  confirm  my  notice  to  you  of 
the  19th  Nov. ;  and  I  hereby  give  you  further  notice  to  get  out  the 
Mayflmver's  cargo  of  coals  at  Portsmouth',  and  unless  necessary 
proceedings  arc  taken  to  that  effect  on  orbcforc  the  31st  instant, 

I  -hali 
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I  shall  give  orders  to  land  and  warehouse  the  same  at  your  risk        1809. 

and  expence.    The  average  account  shall  be  made  out  without      

further  delay,  and  I  shall  wait  onyou  for  your  proportion  thereof.        against 
I  also  herewith  inform  you  that  I  reserve  to  myself  the  right  of       Lopes. 
proceeding  against  you  at  law  for  freight,  demurrage,"  &c.    On 
the  1st  of  of  January  1808  the  defendants  sent  the  following  an- 
swer to  the  plaintiff:  "  If  you  land  the  coals  by  the  Maiifiower      [  528  ] 
you  will  take  the  consequences.    We  do  not  consent,  if  we  are 
to  be  called  upon  for  freight  and  expences."     The  cargo  re- 
mained on  board  the  vessel  at  Portsmouth  until  the  12th  of 
February  1808,  when  it  was  landed  by  order  of  the  plaintiff,  after 
a  previous  notice  given  to  the  defendants.     In  March  last,  by 
consent  of  both  parties,  but  without  prejudice  on  either  side, 
the  coals  were  sold,  and  produced,  after  deducting  the  invoice 
price  and  all  expences  of  unloading,  landing,  and  warehousing, 
a  neat  profit  of  1661. 18s.     The  question  for  the  opinion  of  the 
Court  was.  Whether  the  plaintiff  were  entitled  to  recover  a 
compensation  for  the  part  of  the  voyage  which  he  had  performed, 
and  for  the  detention  of  his  ship  at  Fortsmouth  ?  If  he  were  not 
entitled  to  recover  for  either  of  these  demands,  a  verdict  was  to 
be  entered  for  the  defendants. 

Taddy^  for  the  plaintiff,  proposed  two  points  for  argument: 
first,  whether  the  owner  of  the  ship  were  entitled  to  freight  pro 
rat&,  under  the  circumstances,  for  the  part  performance  of  the 
voyage  from  Shields  to  Portsmouth :  and  secondly,  whether  he 
were  entitled  to  recover  for  demurrage  during  the  stay  of  the 
ship  at  Portsmouth.     1st,  On  principles  of  natural  justice  the 
plaintiff  is  entitled  to  recover  something ;  for  he  has  loaded  a 
cargo,  and  incurred  expence  and  risk  for  the  defendants.   The 
objection,  if  any,  can  only  arise  upon  the  express  contract  in  the 
charter-party  excluding  the  implication  of  a  promise  founded 
upon  natural  justice  :  and  that  would  be  so,  if  the  charter-party 
had  provided  for  the  case  which  has  happened :  but  anunforesecn 
emergency  has  arisen,quite  beside  the  case  which  was  provided  for 
by  the  charter-party,  beyond  the  control,  and  without  the  default 
of  either  party ;  which  has  prevented  the  execution  of  the  con-      r  529  ] 
tract  by  making  it  illegal  to  carry  the  goods  to  a  port  occupied 
by  the  enemy.     This  made  an  end  of  the  contract,  and  did  not 
merely  suspend  its  execution  like  a  temporary  embargo  in  our 
own  ports  until  the  fiu'ther  order  of  council  (a).     This  then 

(a)  ^adkyv.  Clarke,  S  Term  Rep.  259. 

brings 
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1809.        brings  the  case  within  the  principle  of  Luke  v.  Lyde  (a),  where 

'  an  implied  promise  was  raised  on  the  ground  of  the  labour  pcr- 

aaainst        formed  for  the  benefit  of  the  defendant  in  carrying  his  goods  part 

Lopes.        of  the  voyage  contracted  for,  in  conformity  with  the  rule  of  the 

marine  law  which  allows  of  freight  pro  raid.    And  this  was  not 

overruled  by  Cook  v.  Jennings  (ft) ;  for  that  was  an  action  of 

covenant  upon  the  charter-party  itself,  and  therefore  the  plain - 

-         tiff  was  not  entitled  to  recover  any  freight  by  the  terms  of  the 

contract,  without  shewing  complete  performance  of  the  voyage 

contracted  for.     And  in  Miilloy  v.  Backer  (c)  the  Court  seemed 

inclined  to  support  the  principle  of  Luke  v.  Lyde. 

Lord  Ellenborough  C.  J.  That  was  upon  the  ground  of 
there  having  been  an  acceptance  of  the  cargo  by  the  owner  in 
the  course  of  the  voyage,  which  shewed  his  election  to  receive 
his  goods  at  that  place,  instead  of  having  them  sent  on  to  the 
place  of  their  original  destination  :  but  the  acceptance  of  the 
goods  was  the  very  substance  of  the  new  implied  contract  in 
Luke  V.  Lyde.  But  here  there  has  been  no  agreement  to  accept 
the  goods ;  but  they  were  landed  and  sold  without  prejudice  to 
either  party.  The  case  of  Luke  v.  Lyde  has  been  often  pressed 
beyond  its  fair  bearing;  but  the  true  sense  of  it  has  been  ex- 
[  630  ]  plained  by  my  brother  Lawrence  in  Cook  v.  Jennings,  and  my 
brother  Le  Blanc  in  Mulloy  v.  Backer.  Then  what  does  this 
case  amount  to  ?  The  parties  have  entered  into  a  special  con- 
tract, by  which  freight  is  made  payable  in  one  event  only,  that 
of  a  right  delivery  of  the  cargo  according  to  the  terms  of  the 
contract ;  and  that  event  has  not  taken  place;  there  has  been  no 
such  delivery;  and  consequently  the  plaintiff  is  not  entitled  to 
recover :  he  should  have  provided  in  his  contract  for  the  emer- 
gency which  has  arisen. 
Per  Curiam, 

Postea  to  the  Defendant. 

Storks  for  the  defendants. 

\ 

(fl)  2  Burr.  882.  (ft)  7  Term  Kcp.  381. 

(c)  5  East,  316. 


Atkinson 
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Atkinson  c^a/w^^  Ritchie.  ATXtl 

THE  plaintiff  declared  specially  in  assumpsit  against  the  de-  The  master 
fendant  for  breach  of  an  argreement,  in  not  loading  a  com-  and  the 
jtlefe  cargo  of  hemp,  under  the  same  circumstances  before  set  vessel  of  400 
forth  in  the  case  oi Ritchie  y.  Atkinson  (a);  with  counts  for  money  tons  having 
paid  and  on  an  account  stated:  to  whichthedefendant  pleaded  the  ™reed  in  writ- 
general  issue.     And  at  the  trial  before  Lord  Ellenhorough  C.  J.  ing,  that  the 
at  Guildhall*  a  verdict  was  taken  for  the  plaintiff  for  2000L  fi^;P^for"the 
damages,  subject  to  an  award  as  to  their  amount,  and  to  the  voyage,shouk' 
opinion  of  the  Court  upon  a  special  case,  stating  all  the  circum-  ^^'l'^^,^^  ^^J^' 
stances  set  forth  in  the  former  report.  *  and  thereload 

This  case  was  argued  in  the  last  time  by  Taddy  for  the  plain-  ?'''V^^, 
tiff,  and  by  Littledale  for  the  defendant.  1  was  not  present  when  factor  a  cow- 
it  was  argued ;  but  I  collected  afterwards  the  substance  of  the  P^^-'^  ^^'"S"  of 

...  hemp,  and 

argimient  to  be  this.  iron,  and  pro- 

For  the  plaintiff,  the  freighter,  it  was  contended,  that  the  con-  c^ed  there- 
tract  not  having  been  performed  by  the  defendant,  the  master  of  ^„„  and  ddi- 
the  ship,  it  lay  upon  him  to  shew  either  a  discharge  by  the  ver  the  same, 
plaintiff  from  performance  of  it,  or  a  competent  excuse  for  noii-  fVeiorht^&c.' 
performance.  A  contract  is  to  be  enforced  according  to  its  terms,  held  that  the 
where  no  general  principle  of  law  intervenes  to  prohibit  the  exe-  ["^hit^'in  iT 
cution  of  it.     The  vis  major  et  casus  fortuitus  of  the  civil  law  .S'LP? about 
are  not  recognized  by  our  law  as  excuses :  the  party  may  protect  i,f  vf^.i^t*^^!"'! 
himself  against  these  by  express  stipulation.  For  which  Paradine  away  upon 

V.  Jane,  All  27.,  and  The  Company  of  the  Brecknock  and  Aber-  ^  S^^^ral 

'             ,     ,     .        .             r      i>    ^  riuMourofa 
gavenny  Canal  Navigation  v.  Pritchard,  6  Term  Rep.  750.  were  hostile  em- 
cited.     There  is  no  instance  of  an  express  contract  qualified  on  '^^'"S^  ^^';!".S.  , 

.  .       ^  ...  J^ifi  on  British 

the  grounds  of  inevitable  necessity  or  accident  intervening  to  ships  by  the 

prevent  the  performance  of  it,  if  it  be  not  illegal:  as  in  the  ^^««'a«Go- 

^  vernment,was 

L   *0^i   J  liable  in  dam- 

(a)  Ante,  295.     As  the  plaintiff  in  that  case  was  the  defendant  here,  and  ages  to  the 
vice  versa,  in  reading  the  facts  there  stated,  the  descriptions  of  plaintiff  and  ![^  '^j  *''!  V,"^ 
defendmit,  as  there  applied,  must  here  be  reversed.     And  the  present  case  livery  of  i  he 
concluded  with  stating  (as  before  in  p.  298.)  that  " 'Y:\\q  Adelpin  arrived  in  cargo;  though 
London  and  delivered  her  cargo  there  to  the  plaintiff';  (the  then  defendant.)  the  jury  found 
The  remaining  facts  stated  in  the  former  case  not  being  material  to  raise  tlie  ^}^''^^.  he  acted 
question  now  made.  bona  fide,  and 

»  under  a  rea- 

sonable and 
well-grounded  apprehension  at  the  time ;  and  a  hostile  embargo  and  seiaire  was  in  fact  laid 
on  si.x  weeks  afterwards. 

instance 
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1809.        instance  put  in  1  Ld.  Ray.  321.  If  the  defendant  meant  to  pro- 

tect  himself  against  the  acts  of  the  king's  enemies,  he  sliould  have 

(cainst        ^^  provided  in  his  contract.     And  though  the  exception  as  to 

Ritchie.  "  restraint  of  princes  and  rulers"  has  been  considered  to  be  intro- 
duced into  these  contracts  for  the  benefit  of  the  master,  accord- 
ing to  Blight  V.  Page,  before  Lord  Kevyon,  cited  in  3  Bos.  8^ 
Ptdl.  295.  and  Touteng  v.  Hubbard,  ib.  298. ;  yet  according  to 
the  general  rule  of  law  in  10  Rep.  106.  b.  3  Cam.  Dig.  334. 

[  06 J  J  Faits,  E.  8.  and  Plowd.  171.  that  eveiy  exception  is  to  be  con- 
strued strictly  against  the  person  forwhosebenefititis  introduced, 
thef  case  in  question  is  not  within  the  exception :  for  this  was 
no  actual  restraint ;  only  an  apprehension  of  it,  an  approxima- 
tion to  it :  the  restraint  was  not  actually  imposed  on  British 
ships  till  six  weeks  afterwards. 
For  the  defendant,  it  was  admitted  that  the  terms  of  exception 
,  in  the  contract  were  not  to  be  extended ;  but  it  was  insisted  that 
other  necessary  exceptions  might  be  implied ;  and  that  it  is  a 
paramount  duty  imposed  by  law  on  the  master  to  act  for  the 
benefit  and  safety  of  the  ship,  the  crew,  and  the  cargo,  and  still 
more  to  the  state  to  which  he  belongs.  He  may  throw  the  cargo 
overboard  in  case  of  distress;  though  that  be  only  from  the  rea- 
sonable appre/ien^ion  of  danger.  Molloy  255.  Upon  a  question 
between  the  owner  of  goods  on  board  and  themaster,  if  the  latter 
had  remained  after  advice  and  reasonable  warning  of  an  expected 
embargo,  which  had  afterwards  taken  place,  by  which  the  owners 
lost  their  goods,  would  not  an  action  have  lain  against  him?  The 
master  of  the  ship  is  agent  for  the  freighter  as  well  as  for  the 
owner.  He  has  one  duty,  to  take  on  board  the  cargo;  and  an- 
other paramount  duty  to  do  the  best  he  can  for  all  concerned,  and 
to  preserve  his  ship  and  crew  for  the  state  as  well  as  for  the  indi- 
viduals concerned,  to  prevent  them  from  falling  into  the  hands  of 
an  enemy :  and  this  was  evidently  a  hostile  embargo.  In  Tou- 
teng V.  Hubbard,  3  Bos.  ^  Pull.  301.  Lord  Jlvaidy  lays  down 
the  principle,  "  that  where  the  policy  of  the  state  intervenes, 
and  prevents  the  performance  of  the  contract,  the  party  will  be 
excused."  It  might  under  some  circumstances  be  criminal  in  a 
master  not  to  take  reasonable  warning  to  avoid  an  enemy.  A 
party  covenanting  to  build  a  house  by  a  particular  day  was  held 

[  533  ]  to  be  excused  from  performance  at  the  day,  by  reason  that  the 
plague  was  in  the  place ;  because  he  was  not  boimd  to  risk  his 
life  for  it.  1.  Roll.  Abr.  450.  pi.  10.  So  here  the  juiy  have 
found  that  the  master  acted  as  he  did  under  a  reasonable  and 
well-grounded  apprehension  of  a  hostile  seizure. 

In 
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In  reply;  the  argument  derived  from  the  marine  \awofJetti-        1809. 

son  was  answered  by  stating,  that  it  only  applied  to  actual  im-      • 

pending  danger,  and  not  to  a  distant  appiehension  of  it.  That  o^afws"^ 
though  the  captain  might  be  deemed  a  general  agent  for  the  Ritchie. 
shipper;  yet  not  so,  where  another  agent  was  pointed  out. 

Curia  adv.  vult. 

Lord  Ellenborough  C.  J.  now  delivered  the  opinion  of  the 
Court.  The  question  between  the  parties  in  this  case  arises  upon 
an  agreement  in  the  nature  of  a  charter-party.  The  parties  are 
the  merchant  freighter  on  the  one  hand,  and  the  master  on  the 
other:  each  contracting  for  himself  with  the  other,  as  principals. 
Under  such  circumstances  any  constructive  agency  on  the  part 
of  the  defendant,  in  his  character  of  master,  for  the  plaintiff,  as 
the  freighter  of  goods,  is  wholly  out  of  the  question.  Their  re- 
lative claims  upon,  and  duties  in  respect  of,  each  other  are  con- 
clusively fixed  and  defined  by  the  terms  of  their  own  written 
contract.  No  exception  (of  a  private  nature  at  least)  which  is 
not  contained  in  the  contract  itself,  can  be  engrafted  upon  it  by 
implication,  as  an  excuse  for  its  non-performance.  The  rule  laid 
down  in  the  case  of  Paradine  v.  Jane,  Alleyn  27-,  has  been  often 
recognized  in  courts  of  law,  as  a  sound  one;  i.  e.  that  "  when 
"  the  party  by  his  own  contract  creates  a  duty  or  charge  upon 
**  himself,  he  is  bound  to  make  it  good,  if  he  may ;  notwith-  l  ^'^^  J 
"  standing  any  accident  by  inevitable  necessity ;  because  he 
**  might  have  provided  against  it  by  his  contract."  And  this 
has  been  recognized  in  several  cases,  as  in  Buller  v.  Dommitt,  6 
Term  Rep.  650  and  The  Company  of  Proprietors  of  the  Breck- 
nock and  Abergavenny  Canal  Navigation  v.  Pritchard  and 
Others,  6  Term  Rep.  750.  It  has  been  contended  that  the  ex- 
ception contained  in  this  contract,  of  "  restraint  of  princes  and 
rulers  during  the  voyage,"  excuses  the  not  taking  on  board  a 
complete  cargo  in  this  case.  But,  without  considering  whether 
this  provision  respecting  restraint  of  princes,  &c.  be  at  all  appli- 
cable by  way  of  excuse  for  the  non-performance  of  this  part  of 
the  master's  stipulated  duty,  viz.  the  taking  on  board  a  complete 
cargo ;  yet,  at  any  rate,  the  restraint  meant  must  be  an  actual 
and  operative  restraint,  and  not  a  merely  expected  and  con- 
tingent one,  as  this  at  most  only  was.  But,  it  has  been  further 
argued  by  the  defendant's  counsel,  that  supposing  the  master, 
in  respect  of  his  express  contract,  not  to  be  otherwise  justifiable 
in  regard  to  the  freighter;  yet,  that  he  is  so,  at  any  rate,  on  the 
ground  of  his  paramount  duty  to  the  state;  which  required  him 
to  save  the  property  and  crew  under  his  charge  from  im])end- 

ing 
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1809.       ing  peril  of  an  instantly  expected  embargo;  and,  that,  in  evei 

Atkinson     P^'^^ate  contract,  however  exi)ress  in  its  terms,  there  is  always 
against       reservation  to  be  implied  for  the  performance  of  a  public  duty, 

« 'Tf  HiK.  in  which  the  interest  of  the  state  is  materially  involved.  That  no 
contract  can  properly  be  carried  into  effect,  which  was  originally 
made  contrary  to  the  provisions  of  law;  or  which,  being  made 
consistently  with  the  rules  of  law  at  the  time,  has  become  illegal 
in  virtue  of  some  subsequent  lawj  are  propositions  which  admit 
of  no  doubt.     Neither  can  it  be  questioned,  that,  if  from  a 

I  535  ]      change  in  the  political  relations  and  circumstances  of  this  coun- 
try, with  reference  to  any  other  contracts  which  were  fairly  and 
lawfully  made  at  the  time,  they  have  become  incapable  of  being 
any  longer  carried  into  effect,  without  derogating  from  the  clear 
public  duty  which  a  British  subject  owes  to  his  sovereign  and 
the  state  of  which  he  is  a  member;  the  non-performance  of  a 
contract  in  a  state  so  circumstanced  is  not  only  excusable,  but 
a  matter  of  peremptory  duty  and  obligation  on  the  part  of  the 
subject.    But  in  order  to  found  this  new  public  duty,  which  is 
to  supercede  the  performance  of  his  former  private  one,  it  is  ne- 
cessary that  an  actual  change  in  the  political  relations  of  the  two 
countries  should  have  taken  place;  and  that  the  danger  to  result 
to  the  public  interests  of  his  own  country  from  an  observance  of 
the  contract  should  be  clear,  immediate,  and  certain.  In  short, 
such  a  state  of  circumstances  must  be  shown  to  exist,  as  that  the 
contract  is  no  longer  capable  of  being  performed  by  him  without 
a  criminal  compromise  of  his  public  duty.    Can  any  thing  of 
this  kind  be  said,  with  truth,  to  exist  in  the  present  case?    No 
actual  change  in  the  political  relations  of  Great  Britain  and 
Russia  had  then  taken  place.  The  danger  to  result  from  remain- 
ing at  Cronstadt  was  neither  immediate  or  certain:  in  point  of 
fact  it  attached  only  at  the  distance  of  many  weeks  afterwards. 
And  no  one  can  venture  to  suggest  even  in  argument,  that  the 
loading  in  question  might  not  have  been  completed  without  any 
criminal  compromise  of  public  duty.    Indeed  to  allow  a  man  to 
withdraw  himself  fi-om  the  performance  of  a  distinct  positive 
contract,  upon  the  ground  of  some  speculative  inconvenience 
suggested  as  likely  to  result  from  such  performance  to  the  general 
interests  of  the  state,  would  aff'ord  great  encouragement  to  disin- 

r  536  1  genuoussubtletiesand  refinements  upon  subjects  of  this  kind,  and 
would  render  all  reliance  upon  the  solemn  stipulations  of  parties 
in  commercial  matters  precarious  and  insecure ;  and  which  en- 
couragement this  Court  would  most  reluctantly  lend  its  assistance 
to  admhiister.  For  the  reasons  already  given,  such  an  argument 

has 
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has  no  foundation  to  rest  upon  in  the  present  case.  Therefore,  1809. 

neither  upon  this  ground,  any  more  than  upon  the  otiiers  ~ 

already  considered,  is  the  plaintiff  precluded  from  a  right  to  against 

recover.    The  consequence  is,  that  the  verdict  for  the  plaintiff  K»tchie 
must  stand,  and  the  postea  be  delivered  to  the  plaintiff. 


Conway  and  Davidson  against  Gray.  nov.  im. 

THIS  was  an  action  against  an  underwriter  on  a  policy  of  ^J^-^^ff^ 
insurance,  dated  25th  of  January  1808,  effected  in  the  this  country 
names  of  the  plaintiffs,  on  wheat  and  peas,  as  interest  might  ap-  ^J^^^g 'P^"^ 
pear,  on  board  the  ship  Swift,  at  and  from  New  York  to  Liver-  voyage  is  not 

pool.    The  declaration  stated  that  whilst  the  vessel  was  at  New  entitled  to 
■^  /.,!/•  abandon  upon 

York  with  the  goods  on  board,  and  before  her  departure  from  an  embargo 

thence  to  Liverpool,  she  was  and  still  is  restrained  by  the  govern-  ^'^^^  »"  the 

/.    ,      -rr   .     \  ^  >-    M        .        f  1.  1.        propertynithe 

ment  of  the  United  States  of  America  from  proceeding  on  her  ports  of  his 

voyage,  and  is  still  detained  at  New  York;  by  means  of  which  own  country, 

restraint  the  cargo  on  board  is  wholly  lost.    The  first  count  virtually  im- 

charged  the  interest  in  the  cargo  to  be  in  the  plaintiffs  jointly  ;  plied  to  every 

the  second,  in  the  plaintiff  Davidson  alone ;  the  third,  in  one  J.  government 

Towmend.    The  defendant*  pleaded  the  general  issue;  and  at  and  makes 

the  trial  at  Lancaster,  a  verdict  was  found  for  the  plaintiffs,  j^jg  ^^^  ^^°° 

subject  to  the  opinion  of  the  Court  on  these  facts.  luntary  act. 

The  plaintiffs,   Conway  and  Davidson,  are  British  subjects,  vingbeencon- 

carrying  on  business  as  merchants  in  Liverpool,  where  Conway  signed  by  such 

resides :  but  Davidson  has  for  some  time  past  resided  in  America,  /^'^eigner  on 
'  ^  his  own  ac- 

The  Swift  belonged  to  a  subject  of  the  United  States  of  America,  count  and  risk 

In  November  and  December  1807,  Townsend,  a  resident  citizen  *»  ^^'^"^^er- 

^  '  chants  here, 

of  the  U.  S.  of  America,  and  the  person  in  whom  the  interest  is  who  in  conse- 

averred  in  the  third  count,  shipped  a  quantity  of  wheat  and  peas  qnenceotsuch 
i,^./'        ,  1  ,  ,  .  ..  consignment 

onboard  the  Swift  and  two  other  vessels,  and  consigned  the  same  made  ad- 

to  the  plaintiffs,  Conway  and  Davidson,  at  Liverpool:  and  the  Y^nces  to  the 
J.  „       .        ,  .„     /,,.,..  ,  1  ,      ,.     loreigner,  and 

following  bill  of  lading  and  invoice  were  made  out,  and  dupli-  made  insur- 

cates  thereof  sent  to  the  plaintiffs,  and  received  by  them.  Bill  of  ^"^e  on  his 
lading — "  Shipped  in  good  order,  &c.  by  J.  Townsend,  a  native  bitino^  him 

^  '    -•  miu  us ;  and 

the  goods  were  afterwards  abandoned  m  consequence  of  such  embargo :  held  that  as  the 
foreigner  could  not  recover  against  the  underwriters,  his  consignees  could  not  recover  their 
advances  under  a  policy  made  for  the  benefit  of  the  foreigner,  tliough  made  in  their  names, 
as  interest  might  appear;  however  they  might  have  insured  their  separate  interests  by  a 
policy  made  on  their  own  account. 

citizen 
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1809.        citizin  of  theUnited  States,  in  and  upon  the  good  sliip  the Stviftf 

~7~  whereof  is  master,  &c. Priccj  now  lying  in  the  port  ofNeuJ 

against  york^  and  bound  for  Liverpool,  to  say,  4920  bushels  of  wheat, 
Gray.  &c.  being  to  be  delivered  in  the  like  good  order,  at  the  aforesaid 
port  oi  Liverpool,  (the  dangers  of  the  seas  only  excepted),  unto 
Mess.  Conway  and  Davidson,  merchants  there,  or  to  their  as- 
signs, he  or  they  paying  freight  for  the  said  wheat,  &c.  at  Is.HJ. 
per  bushel,  &c.  In  witness,"  &c.  (Dated  at  New  York,  23d 
o(  December  1807,  and  signed  by  /.  Smith,  the  purser).  "  In- 
/  voice  of  wheat  and  peas  shipped  by  J.  Townsend,  a  native  citi- 
zen of  the  United  States,  on  board  the  ship  Swift,  Capt.  Price, 
bound  for  Liverpool,  and  consigned  to  Mess.  Conway  and  Da- 
vidson, merchants  there,  for  sales  and  returns  on  account  and  risk 
of  the  shipper."  The  particulars  of  the  shipment  are  then  speci- 
£  538  ]  fied,  and  the  invoice  signed  at  New  York  23d  December  1807, 
by  J,  Townsend.  Before  the  shipment  of  the  wheat  and  peas 
the  plaintifFDaridson  had  agreed  to  grant  Townsend  an  anticipa- 
tion of  6000/.  on  account  of  the  cargo,  by  billi?  on  the  plaintiffs 
Conway  and  Davidson :  and  accordingly,  on  the  7th  of  Novem- 
ber 1807,  Townsend  drew  on  Conway  and  Davidson  on  account 
of  the  cargo  three  bills  of  exchange  for  lOOOL  each  three  months 
date,  and  three  other  bills  of  exchange  for  \000l.  each  at  four 
months'  date  j  which  bills  were'accepted  by  Conway  and  Davidson, 
and  when  at  maturity  were  duly  paid  in  England  by  them.  Part 
of  the  wheat  and  peas  by  one  of  the  other  vessels  arrived  in  Eng- 
land, and  was  sold  by  Conway  and  Davidson,  and  the  proceeds 
received  by  them :  but  on  the  whole  transaction  of  the  wheat  and 
peas  Townsendis  still  indebted  to  the  plaintiff  in  21221. 185.3d., 
which  is  more  than  the  sum  insured.  The  wheat  and  peas  in 
question  were  of  greater  value  than  the  sum  insured.  Townsend 
is  also  indebted  to  the  plaintiffs  on  the  balance  of  their  general 
account.  The  defendant  subscribed  the  policy  in  question  on 
the  25th  of  January  1808.  The  premiums  of  insurance  on  the 
wheat  and  peas  were  charged  by  the  plaintiffs  to  the  account  of 
Townsend.  On  the  22d  of  December  1807  an  act  was  passed  by 
the  U.  S.  of  ^mmco  for  laying  an  embargo  on  all  vessels  in  the 
ports  and  harbours  of  the  U.S. ;  whereby  the  embargo  was  laid 
on  all  vessels  in  the  ports  and  places  within  the  jurisdiction  of 
the  U.  S.,  cleared  or  not  cleared,  bound  to  any  foreign  port;  and 
which  directed  that  no  clearance  should  be  furnished  to  any 
vessel  bound  to  any  such  foreign  port,  except  vessels  under  the 
immediate  direction  of  the  President :  with  a  proviso  that  nothing 
therein  contained  should  prevent  the  departure  of  any  foreign 

vessel. 
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vessel,  either  ♦  in  ballast  or  with  goods  on  board,  when  notified  of       1809. 

that  act.     By  virtue  of  this  embargo  the  vessel  which  was  at      " 

•'  ^  Conway 

New  York  in  the  U,  S.  of  America  with  the  cargo  on  board,  was,        against 
on  the  25th  December  1807,  when  the  embargo  was  first  known        Gray. 
there,  detained  and  prevented  from  proceeding  to  Liverpool,  and     [  *539  ] 
still  continues  so  detained.     The  plaintiffs,  when  they  heard  of 
the  detention,  abandoned  the  vessel  to  the  underwriters.    The 
question  for  the  opinion  of  the  Court  was.  Whether  the  plaintiffs 
were  entitled  to  recover  upon  any  of  the  counts  ?  in  which  case 
the  verdict  was  to  be  entered  for  the  plaintiffs  accordingly : 
otherwise  a  nonsuit  was  to  be  entered. 


Conway  and  D.a.vidson  against  Forbes. 

THIS  was  a  similar  action  on  another  policy  of  insurance  on 
cotton  on  board  the  same  ship,  laying  the  interest  in  the  two  first 
counts  the  same  as  in  the  other  action,  and  in  the  third  count  in 
A.  Macomb.  The  facts  stated  were  in  substance  the  same  as  in 
the  former  case.  Macomb,  by  whom  and  on  whose  account  and 
risk  the  cottons  were  shipped  and  consigned  from  America  to  the 
plaintiffs  at  Liverpool,  being  a  resident  American  citizen,  had 
agreed,  in  December  1807,  with  the  plaintiff  Davidson,  who  was 
then  in  America,  to  make  such  consignment;  and  Davidson 
agreed  to  grant  him  an  anticipation  of  7500L  by  bills  on  the 
plantiff's  house  at  Liverpool  on  account  of  the  cotton,  and  which 
was  the  first  transaction  in  trade  between  these  parties.  Six  bills 
were  accordingly  drawn  by  Davidson  himself  on  Conway  and 
Davidson,  to  this  amount  in  the  whole,  on  the  22d  of  December 
1807,  at  5,  6,  and  7  months,  and  the  cotton  was  shipped  and 
consigned  to  the  plaintiffs  at  Liverpool,  accompanied  with  a  bill  [  540  j 
of  lading  and  invoice;  but  the  plaintiff's  house  afterwards  re- 
fused to  accept  the  two  first  sets  of  bills  at  5  and  6  months,  which 
were  noted  and  returned  to  America;  but  when  the  two  bills  at 
7  months,  for  lOOOL  and  1500L  became  due,  they  paid  them  to 
the  holder,  and  their  amount  is  still  unpaid  to  the  plaintiffs.  This 
case  also  stated  a  letter  from  Davidson  to  Conway,  dated  New 
York,  23d  of  December  1807,  the  day  after  the  act  of  the  Ameri- 
can legislature  passed,  stating  the  shipment  of  the  cotton  from 
Macomb,  and  the  writer's  expectation  that  the  Swi/i  would  sail 
the  next  day;  which  letter  was  shown  to  the  underwriters  at  the 
time  the  policy  was  effected.  This  case  further  stated,  in  addi- 
tion to  the  other,  that  information  of  the  embargo  arrived  at  Li- 
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1609.       verpool  on  the  26th  of  January  1808 ;  but  at  that  time  the  piain- 
";       7"      tiff  Conway  had  received  no  informatiou  of  the  cotton  being 
against       actually  shipped  at  New  York;  nor  did  he  know  of  its  being  so 
Forbes.      shipped  until  the  11th  of  February,  when  he  received  such  in- 
formation in  a  letter  from  Davidson,  directing  him  also  to  aban- 
don to  the  underwriters;  which  he  accordingly  did  on  that  day. 

Mauhy  against  Shedden. 

THIS  was  another  case  depending  upon  the  question  of  the 
American  embargo,  arising  out  of  an  action  against  an  under- 
writer on  a  policy  of  insurance,  stated  in  the  first  count  to  be 
dated  the22d  o(  January  1808,  on  the  ship  Georgia,  at  and  fi-om 
Savannah  in  Georgia  to  Livei-pool,  valued  at  6000Z.  and  decla- 
red and  understood  to  be  registered  in  the  name  of  the  plaintiff, 
consul  of  the  United  States  of  America  residing  at  Liverpool, 
L  541  J  ^yjjQ  ^jjg  t;jjg  gQje  owner,  and  to  be  made  against  all  risk  what- 
soever, Biitish  capture  excepted,  including  any  and  every  irre- 
gularity or  wantof  papers,  in  case  of  capture  or  detention  by  any 
power  whatever,  British  excepted. 

This  case  stated  that  the  plaintiff  was  born  in  America,  and 
resided  there  till  the  year  1786,  when  he  came  to  reside  at  Liver- 
pool as  a  merchant.  In  1790  he  was  appointed,  and  has  since 
continued,  consul  of  the  United  States  of  America  at  Livei-pool. 
By  the  navigation  laws  of  America  a  privilege  is  allowed  to  its 
consuls  residing  in  foreign  countries  to  hold  American  ships  or 
parts  of  such  ships,  notwithstanding  their  residence  out  of  the 
U.  S.,  a  privilege  not  granted  to  any  other  description  of  its 
subjects,  unless  to  a  citizen  of  the  U.  S.  residing  abroad  and 
having  a  partner  and  house  of  trade  in  the  U.  S.  who  is  also 
a  citizen.  The  plaintiff  has  had  no  house  of  trade  in  America 
since  he  left  that  country  in  1786.  He  was  sole  owner  of  the 
ship  Georgia,  insured,  which  was  an  American  vessel,  and  regis- 
tered as  stated  in  the  policies.  The  case  then  stated,  as  before, 
the  embargo  act  of  the  22d  of  December  1807,  and  that  the 
plaintiff,  when  he  heard  of  the  detention,  abandoned  the  vessel  to 
the  underwriters.  It  also  stated  a  letter  of  the  7th  of  January 
1808,  received  on  the  10th  of  February  by  the  plaintiff  from  his 
correspondent  in  America,  sating  that  he  had  just  received  intel- 
ligence of  the  embargo,  and  that  if  it  were  confirmed  it  would  be 
best  to  bring  the  Georgia  up  to  Savannah  Town,  and  let  her  lie 
in  safety.  The  Georgia  was  accordingly  hauled  up  the  river  to 
the  tow^  by  the  plaintiff's  agents. 

These 
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These  cases  were  all  argued  in  Michaelmas  term  last  by  Little^  1809, 
dale  for  the  plaintiffs,  and  by  Scarlett  for  the  defendants.  *  And  ~~" 
it  was  contended  that  the  underwriters  were  liable  for  the  deten-  against 
tion  of  the  ship  and  goods  under  the  embargo  of  the  American  Shedden. 
government,  though  the  respective  owners  of  the  property  were  [  *  542  ] 
American  subjects;  there  being,  as  it  was  said,  nothing  against 
the  laws  or  policy  of  this  state  in  a  foriegner  insuring  here  against 
the  acts  of  his  own  government;  whatever  question  there  might 
be  as  to  the  legality  of  an  insurance  by  a  subject  of  this  countiy 
against  loss  by  an  embargo  laid  on  by  our  own  government ;  the 
legality  of  which  however  was  maintained,  as  it  made  no  differ- 
ence to  the  state  on  which  of  its  subjects  the  loss  fell.  But  sup- 
posing the  Court  to  be  of  opinion  that  a  foreigner  could  not  claim 
to  be  indemnified  against  the  acts  of  his  own  government;  it  was 
then  contended  for  the  plaintiffs  in  the  two  first  actions,  that  as 
consignees  of  the  goods,  and  having  paid  a  consideration  for 
them  up  to  the  extent  of  the  bills  drawn  upon  and  paid  by  them, 
they  had  a  sufficient  interest  to  entitle  them  to  recover  on  those 
policies :  and  further,  that  Davidson  had  a  sufficient  interest  to 
maintain  the  action  as  drawer  of  the  bills  in  the  second  case  which 
hsid  been  refused  acceptance  and  had  been  returned  protested  to 
America, hebeingliable  as  drawer  to  pay  the  same.  These  were 
the  principal  points  made  in  argument;  bnt  it  is  unnecessary  to 
detail  the  arguments,  as  the  substance  of  them  was  stated  by  the 
Court  in  giving  judgment.  The  cases  referxed  to  on  the  first 
point  were  Rotch  v.  Edie,  6  Term  Rep.  413.  Kellner  v.  he 
Mesurier,  (explained  in  Lubbock  v.  Potts,  7  East,  451.)  A  East, 
396.  Touteng  v.  Hubbard,  3  Bos.  ^  Pull.  291.  and  Hadley 
V.  Clarke,  8  Term  Rep.  259.  On  the  second  point,  Caldwell  v. 
Ball,  1  Teim  Rep.  205.  Hibbert  v.  Carter,  ib.  745.  Hill  v. 
Secretan,  1  Bos.  6f  Pull  315.  Wolffe  v.  Hcrrncastle,  ib.  316.  [  543  ] 
Lucena  v.  Craufurd,  3  Bos.  ^  Pull.  103.  and  TJiompson  v. 
Taylor,  6  Term  Rep.  478. ;  and  vide  Barker  v.  Blakes,  9  East, 
283. 

Curia  adv.  vult. 

Lord  Ellen  BOROUGH  C.  J.  now  delivered  the  judgment  of 
the  Court  in  these  several  cases. 

These  were  cases  in  each  of  which  the  plaintiffs  claimed  a  right 
to  abandon,  in  consequence  of  the  American,  embargo  in  Decem- 
ber 1807;  and  the  main  question  in  each  was  the  same.  The 
first  was  upon  a  policy  on  goods  on  board  the  Swift,  at  and  from 
New  York  to  Liverpool ;  and  the  interest  was  averred  in  one 
count  to  be  in  the  plaintiffs  jointly ;  in  another,  in  one  of  them 
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only,  i.  e.  Thomas  Davidson  ;  and  in  a  third,  in  John  Townsend, 
Townsend  was  a  resident  citizen  of  America,  and  had  consigned 
the  goods  to  the  plaintiffs  for  sale,  on  his  ( Townsend's)  account 
and  risk.  The  plaintiffs,  Conway  and  Davidson,  are  British 
subjects,  carrying  on  business  as  merchants  in  partnership  at 
Liverpool;  Conway  residing  at  Liverpool,  and  Davidson  having 
for  some  time  past  resided  in  America.  The  invoice  and  bill  of 
lading  are  dated  the  23d  oi December  1807.  Before  the  shipment 
Davidsonhnd.  agreed  to  grant  Townsenddin.  anticipation  of  6000i., 
on  account  of  these  and  certain  other  goods,  by  bills  on  the  plain- 
tiffs :  and  accordingly,  on  the  7th  of  November  1807,  bills  to  that 
amount  were  drawn  by  Townsend  on  the  plaintiffs,  and  these  bills 
were  accepted  by  Davidson,  the  partner  of  Conway,  in  America, 
within  a  day  or  two  after  their  date,  and  were  paid  when  due  by 
the  plaintiffs.  The  plaintiffs  have  been  reimbursed  part  of  the 
amount  of  these  bills;  but  2122Z.  18*.  3d.  is  still  due  to  them 
upon  that  transaction.  This  policy  was  subscribed  on  the  25th 
of  January  1808j  and  the  plaintiffs  charged  the  premiums  to 
Townsend's  account.  On  the  22d  of  December  1807  an  act  was 
passed  by  the  American  government  for  laying  an  embargo  on  all 
ships  and  vessels  in  their  ports.  By  this  embargo  this  vessel  was 
detained ;  and  as  soon  as  they  heard  of  the  detention  the  plain- 
tiffs abandoned.  It  is  stated  indeed  in  the  case  of  Conway  v. 
Gray,  that  the  plaintiffs  abandoned  the  vessel;  and  nothing  is 
said  as  to  the  goods  ;  and  as  the  insurance  was  on  the  goods,  an 
abandonment  of  the  vessel  could  give  no  claim  j  but  we  presume 
that  this  is  a  mistake,  and  that  the  goods  were  abandoned. 

In  the  second  cause  {Conway  and  Another  v.  Forbes)  the  facts 
are  merely  similar.  The  policy  was  upon  goods  in  the  same  ship ; 
those  goods  were  shipped  by  Alexander  Macomb,  a  resident 
American  citizen ;  they  were  consigned  to  the  plaintiffs  on  Ma- 
comb's account  and  risk.  Davidson  agreed  to  grant  Macomb  an 
anticipation  of  7500Z.  by  bills  on  the  plaintiffs,  drawn  by  J)at;id- 
son  in  America;  and  the  plaintiffs  have  paid  2500/.  upon  those 
bills.  The  bills  of  lading  and  invoice  are  dated  at  New  York  the 
34th  of  December  1807,  and  the  policy  is  dated  the  26th  of  Ja- 
miary  1808.     The  plaintiffs  charged  the  premium  to  Macomb. 

In  Maury  v.  Shedden  the  policy  was  upon  ship  valued  at 
6000Z  ',  and  the  plaintiff,  the  American  consul,  who  was  then 
resident  at  Liverpool,  was  the  sole  owner.  Mr.  Maury  is  a  na- 
tive oi  America,  but  came  to  reside  at  Liverpool  as  a  merchant  in 
1786;  and  from  the  year  1790  has  been  the  American  consul 
there.    The  ship  is  an  American  vessel,  and  registered  there 
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under  a  privilege  allowed  by  the  navigation  laws  of  America  to 
their  consols. 

,    Upon  each  of  these  cases  this  question  arises :   1st,  Whether 
the  American  embargo  will  warrant  an  abandonment  by  or  on 
behalf  of  an  American  subject;  and  if  not,  then  a  second  ques- 
tion arises  in  the  first  and  second  causes  j  Whether  Conway  and 
Davidson,  as  consignees  of  the  goods,  being  in  advance  to  the 
consignors  and  under  acceptance  for  them,  have  a  right  to 
apply  the  policies  to  their  own  interests,  as  such,  and  to  abandon 
on  that  account.   As  to  the  first;  in  all  questions  arisingbetween 
the  subjects  of  different  states,  each  is  a  party  to  the  public  autho- 
ritative acts  of  its  own  government;  and,  on  that  account,  a 
foreign  subject  is  as  much  incapacitated  from  making  the  conse- 
quences of  an  act  of  his  own  state  the  foundation  of  a  claim  to  in- 
demnity upon  a  British  subject  in  a  British  court  of  justice,  as  he 
would  be  if  such  act  had  been  done  immediately  and  individu- 
ally by  such  foreign  subject  himself.     This  seems  to  be  esta- 
blished by  Touteng  v.  Hubbard,  3  Bos.  ^  Pull.  291.     That  was 
an  action  by  the  owners  of  a  Swedish  vessel  against  a  British 
subject,  for  not  supplying  the  vessel  with  a  cargo  at  St.  Mi- 
chaeVs.     The  sailing  of  the  ship  from  this  kingdom  had  been 
prevented  a  considerable  time^  and  until  it  was  too  late  for  the 
fruit  season  at  St.  Michael's,  by  an  embargo  here  upon  Swedish 
vessels.     That  embargo  was  in  the  nature  of  reprisals  for  what 
were  considered  acts  of  aggression  by  the  Swedish  government. 
The  Court  was  of  opinion,  that  if  that  had  not  been  the  case  of  a 
Swede  against  a  British  subject,  the  plaintiff  would  have  been 
entitled  to  recover:  but  as  the  embargo  was  produced  by  acts  of 
the  Swedish  government,  and  every  Swede  was  to  be  considered  a 
party  to  those  acts,  it  was  in  effect  the  plaintiff's  own  fault  that 
his  vessel  was  detained;  and  then  the  loss  which  resulted  from  it 
was  one  he  ought  himself  to  bear.     He  was  bound  to  proceed 
Avith  all  convenient  speed ;  the  acts  of  his  government  led  to  his 
being  prevented ;  he  was  considered  as  a  j)arty  to  those  acts; 
and  was  therefore  looked  upon  as  having  failed  in  his  part  of  the 
contract,  viz.  to  sail  with  all  convenient  speed.    In  the  cases  now 
before  the  Court,  the  foundation  of  the  abandonment  is  an  act  of 
the  American  government:  every  American  subject  is  to  be  con- 
sidered as  a  party  to  that  act ;  it  has,  virtually,  the  concurrence 
and  consent  of  all,  and,  amongst  the  rest,  the  concun-ence  and 
consent  of  tiie  assureds  in  these  cases :  the  assureds  therefore 
have  joined  in  a  resolution,  that  the  ships  in  question  shall  not  be 
allowed  to  sail,  but  shall  remain  in  their  ports :  and  is  it  possible 
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for  them  afterwards  to  make  their  not  sailing  the  foundation  of  an 
action  ?  The  party  who  himself  prevents  the  act  from  being 
done  has  no  right  to  call  upon  the  underwriters  to  indemnify  him 
against  the  loss  he  may  sustain  from  such  act  not  being  done. 
Where  the  insured  and  insurer  are  both  subjects  of  the  same 
state,  the  case  will  stand  upon  veiy  different  grounds  of  consi- 
deration. 

As  to  the  second  question;  Whether  the  consignees  have  not 
a  right  to  apply  the  policies  to  their  own  interests,  and  to  aban- 
don on  that  account ;  we  are  of  opinion  that  they  have  not.    It 
might  perhaps  be  difficult  to  make  out  that  they  had  such  an 
interest  as  was  capable  of  abandonment;  because  they  were  to 
have  no  control  over  the  goods  but  upon  their  arrival  in  England. 
And  it  may  also  be  very  questionable  whether  any  policy,  which 
is  effected  clearly  to  cover  the  interest  of  the  consignor,  can  be 
applied  to  protect  the  interest  of  the  consignee.  But  the  parti- 
cular ground  of  our  decision  is  this,  that  were  a  policy  is  ef- 
fected on  behalf  of  the  consignor,  and  the  conduct  of  the  con- 
signor, or  of  tlie  state  to  which  he  belongs,  has  taken  away  from 
him  the  right  of  enforcing  it  directly  and  effectually  for  his  own 
benefit,  the  consignee  is  not  at  liberty  to  apply  it  to  his  interest, 
and  enforce  payment  as  though  it  had  been  made  on  his  account. 
We  do  not  say  a  consignee  may  not  insure;  we  only  say  that  he 
is  so  far  identified  in  interest  and  right  with  his  consignor,  as  not 
to  be  able  to  apply  with  effect  to  his  own  interest,  which  is 
derived  out  of  that  of  the  consignor,  an  insurance  which  was 
effected  in  order  to  cover  the  interest  of  the  consignor ;  but, 
which,  upon  the  principle  already  stated,  cannot  be  available  for 
that  purpose.    The  underwriter  has  an  implied  pledge  from  the 
assured,  that  he  will  do  no  act  to  obstruct  the  voyage;  and  when 
that  pledge  is  broken  by  the  person  on  whose  account  the  insu- 
rance was  made,  can  another  person,  who  has  paid  no  premium 
out  of  his  own  pocket,  step  in  to  take  the  benefit  of  that  insu- 
rance, merely  because  his  dealings  with  the  assured  would  have 
enabled  him  to  have  insured  in  his  own  name;  There  is  no  case 
which  decides  that  he  can,  and  it  would  be  gross  injustice  that 
he  should.     Wolffe  v.  Horncastle,  1  Bos.  ^  Pull.  3 16.,  which  was 
cited  in  the  argument,  goes  no  such  length.     In  that  case  the 
plaintiffs  had  effected  a  policy  to  cover  the  interest  of  one  Lund 
in  a  cargo,  and  hud  advanced  3001.  on  the  credit  of  that  cargo ; 
the  main  question  was.  Whether  the  policy  were  so  effected  as 
to  cover  Lund's  interest:  and  if  it  were  not,  then  it  was  con- 
tended that  it  might  be  applied  to  cover  that  interest  which  the 
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plaintiffs  had  acquired  by  their  advance  of  the  3001.  The  Court 
were  unanimous  that  the  poUcy  was  so  affected  as  to  cover  Lund's 
interestj  so  that  a  decision  upon  the  other  point  was  unnecessaiyj 
but  they  intimated  a  clear  opinion  upon  that  point,  that  the 
plaintiffs  had  an  insurable  interest:  and  they  seem  to  have 
thought  the  policy  might  have  been  applied  to  it,  if  it  could  not 
have  been  applied  to  Lund's.  How  does  that  case,  however, 
bear  upon  this  ?  Lund  had  done  no  act  to  forfeit  his  right  upon 
the  policy;  and  if  he  could  not  have  recovered,  it  would  have 
been  merely  because  the  policy  was  not  effected  so  as  to  be  ca- 
pable of  covering  his  interest;  the  only  objection  made  to  Lund's 
interest  being,  that  Wolfe  had  made  the  insurance  without  or- 
ders or  authority  from  Lund:  and  then  if  it  could  not  apply  to 
the  3001.  the  plaintiffs  had  advanced,  it  would  have  been  appli- 
cable to  nothing.  Here  the  policies  w^ere  effected,  so  as  to  be 
capable  of  covering  the  consignor's  interest,  and  for  the  express 
purpose  of  doing  so:  they  are  applicable  to  that}  and  the  con- 
signors have  forfeited  their  rights  by  the  act  of  their  Govern- 
ment. The  case  of  Wolfe  v.  Horncastle,  therefore,  concludes 
nothing  in  favour  of  these  plaintiffs.  In  truth  in  that  case  had 
the  plaintiffs  been  allowed  to  recover  upon  their  own  interest, 
on  account  of  th^e  advance  they  had  made,  it  would  in  substance 
have  been  suffering  Lund  to  recover  pro  tanto  ;  because  then 
they  could  not  have  resorted  to  him  for  reimbursement :  and  in 
these  cases,  if  Conway  and  Davidson  were  allowed  to  recover  in 
respect  of  their  advances,  it  would  in  substance  be  suffering  the 
Jmerican  consignors  to  recover  pro  tanto,  because  it  would 
wipe  off  the  claim  which  Conway  and  Davidson  have  upon  them. 
In  Wolfe  V.  Horncastle  it  would  have  been  in  furtherance  of 
justice,  because  Limd  had  done  nothing  to  forfeit  his  claim  upon 
the  policy :  in  this  case  it  would  be  against  justice,  because 
these  American  consignors  have  done  that  by  which  their  claim 
is  j)recluded.  For  these  reasons  we  are  of  o[)iniuii,  that  in  each 
of  these  cases  the  postea  must  be  delivered  to  the  defendant. 


1809. 

Conway 
against 
Gray. 

Conway 
against 

Forbes. 

Maury 
against 

SuEDP£I(. 
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Thursdny,  DoE.  Oil  the  Dciiiise  of  Hardwicke  Qsainst 

Feb.  9th.  '  __  ° 

Hardwicke. 

Under  adevise  HflHIS  case  was  argued  in  Michaelmas  term  last  by  Abbott  for 
enfls^Stefto'  the  plaintiff,  andJmji*  for  the  defendant.    The  argument 

a  sister,  bro-     turned  wholly  on  the  intention  of  the  testator  to  be  collected 
h  w'  ^s  "^-  ^^^^^  ^^*^  particular  provisions  of  a  very  perplexed  will.     And 
tively,  one  to    after  consideration, 
each  stock,in-      l^j.^  ELLENBOROueH  C.  J.  now  delivered  the  judgment  of 

cluBing  as  to  ''      ^ 

sixofSiees-  the  Court. 

tates,3  several  This  was  an  ejectment  for  premises  at  Txitherington  in  the 

liYesinsucces-  ^      e  r^t       V.             i,      ,           .        ,   .        ,        i       i         -n     ir 

sion  on  each  county  01  Gloucester;  and  both  parties  clamied  under  the  will  oi 

estate,  and  as     j)j..  Peter  Hardwicke.  the  lessor  of  the  plaintiff  under  a  residuary 

to  tnGscvcntn 

which  in  the  '  clause  in  the  will ;  and  the  defendant  under  a  lease,  which  he 

first  instance  insists  was  warranted  by  a  power  which  the  will  contains;  and  the 

ted  to  two  per-  ^ase  depends  upon  the  validity  of  that  lease.     Dr.  Hardwicke  by 

sons  for  lite  in  his  will  devised  part  of  his  estates  (not  now  in  question) to  trustees, 

giving  those  ^^  *tnist  to  sell  and  pay  debts  and  legacies;  and  subject  thereto, 

two  a  power  he  devised  part  of  it  to  his  nephew  James  Hardwicke  for  life  ; 

ther  Ufeor°'  ^^^^  remainder  to  his  first  and  other  sons  in  strict  settlement: 

lives  tomakes  with  several  remainders  over.    The  testator  then  devises  seven 

mhke  manner  different  estates,  the  last  of  which  is  the  estate  in  question.  The 

as  attermen-  '  ^ 

tioned,  for        first  he  devised  to  his  nephew  Samuel  for  life ;  remainder  to 

other  persons    SamiieVs  wife  for  life ;  remainder  to  all  and  everv  his  children 

to  dothe  • 

same ;"  and     for  their  respective  lives.     The  next  he  devised  to  his  nephew 

then  givin»  James  for  life ;  remainder  to  James's  sister  Elizabeth  for  life : 
this  general  .       .  i  ,,  i  i         ,     i  ,        i-/- 

power  "  that    and  power  IS  given  to  them  "  to  add  or  declare  another  lire  or 

.when  and  so  of-  «qivesto  make  three,  in  like  manner  as  after  mentioned  for  other 

ten  a.s  tn6  lives 

oneitherof  the  "  persons  to  do  the  same."    The  thirdestate  he  gives  to  trustees 

estates  before  during  the  lives  of  his  brother  Joseph  and  his  four  children,  in 

i)u  denth\e-  trust  to  pay  a  moiety  of  the  rents  to  Joseph  for  life,  and  the  other 

ducedtotwo,  to  his  children,  and  upon  Josep/i's  death  to  pay  the  whole  to 

shallVdn  the  ^^^^  children.    The  fourth  estate  he  gives  to  his  nephew  George 

power  of  the  for  life;  remainder  to  George's  wife  for  life;  remainder  to  all 

sonsThen  en"  »"*!  every  the  children  of  George  for  their  lives.  The  fifth  estate 

joying  the  L     ^^^  J 

said  estate  or  estates  to  renew  the  same  with  the  person  or  persons  to  whom  the  revenue  thereof 
shall  belonw  by  adding  a  third  life  in  such  estate,  and  paying  such  reversioner  two  years  pur- 
chase for  such  renewal ;  and  also  to  exchange  eifherof  the  said  two  lives  on  payment  of  one 
year's  purchase  :"  Held  that  this  power  ot  renewal  only  authorized  the  addition  of  one  hfe 
"to  the  tliree  on  each  estate,  and  of  making  one  exchange  of  a  life. 

be 
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he  gives  to  his  niece  Rachael  (wife  of  Daniel  iMdUm)  for  life ;        1809. 

remainder^to  her  son  for  life.    The  sixth  estate  he  gives  to  his 

brother  Benjamin  for  life ;  remainder  to  Benjamin's  wife  for  life ;    h  ardwicki: 
remainder  to  all  and  every  of  his  children  for  their  respectivelives.       against 
And  the  seventh  estate  he  gives  to  his  sister  Rachael^Shellard  for 
life;  remainder  to  her  husband  for  life  j  remainder  to  their  chil- 
dren Edward,  Thjomas,  and  Mary  for  their  respective  lives.   He 
then  gjive  power  to  Mrs.  Shellard,  his  brother  JSenJamin,  and  his 
nephews  Samuel  and  George,  to  direct  which  of  their  children 
should  have  priority  of  enjoyment.    After  which  follows  the 
power  upon  which  the  case  arises,  which  is  in  these  words :  "  And 
my  will  further  is,  that  when  and  as  often  as  the  lives  on  any  or  ei-      [  55 1  J 
ther  of  my  estates  before  given  to  my  said  sister,  brothers,  and 
nephews,  shall  be  by  death  reduced  to  two,  that  then  it  shall  be  in 
the  power  of  the  person  or  persons  then  enjoying  the  said  estate  or 
estates  to  renew  the  same  with  the  person  or  persons  to  whom  the 
revenue  thereof  shall  belong  and  appertain,  by  adding  a  third  life 
in  such  estate,  and  paying  such  reversioner  after  the  rate  of  two 
years*  purchase  for  such  renewal ;  and  also  to  exchange  either  of 
the  said  two  lives,  on  payment  of  one  years'  purchase  for  such 
exchange."    The  testator  then  limits  the  residue  of  his  estate  to 
his  nephew  James  and  his  first  and  other  sons  in  strictsettlement; 
remainder  to  his  nephew  Samuel  and  his  first  and  other  sons  in 
strict  settlement;  remainder  to  his  brother  Joseph  for  life ;  re- 
mainder to  Joseph's  first  and  second  sons,  John  and  Peter,  suc- 
cessively, and  their  first  and  other  sons  in  strict  settlement ; 
remainder  to  Joseph's  other  sons  in  tail  male;  with  divers  re- 
mainders over.     And  he  assigns  as  a  reason  for  preferring  his 
nephew  James  to  his  nephew  Samuel,  that  James's  father  had 
had  great  trouble  in  purchasing  for  him  part  of  the  estate  de- 
vised.   By  a  codicil  the  testator  provides,  "  that  no  wife  of  any 
of  his  brothers  or  nephews  should  have  power  to  add  or  exchange 
any  second  husband  as  a  third  life."    These  seem  to  the  mate- 
rial parts  of  the  will  and  codicil. 

On  the  1st  of  December  i76G  the  lives  upon  the  7th  estate 
(that  given  to  the  S/ieZZard*)  were  reduced  to  two;  and  George 
Hardwicke  being  the  person  then  enjoying  that  estate,  he  pro- 
cured the  addition  of  a  third  life.  The  additional  life  soon  after- 
wards died;  and  on  the  21st  of  December  1770,  George  Hard- 
wicke, being  still  the  person  enjoying  the  estate,  procured  the 
addition  of  another  life.  Each  of  these  lives  were  put  in  by 
Joseph  Hardwicke  who  was  become  entitled  to  the  reversion  for  r  552  ] 
life.    Joseph  Hardwicke  is  since  dead,  and  the  lives  are  reduced 

to 


Hardwicke. 
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1809.        to  Ihc  last  additlosKil  one  ke  put  in ;  so  that  unless  the  lease  by 

' —      which  he  put  in  that  life  is  warranted  by  the  power,  the  lessor  of 

Hardwxcke    *^®  plaintiff  is  entitled  to  recover.    For  the  plaintiff  it  is  con- 
tended, that  the  power  warrants  only  one  renewal,  and  one 
exchange  of  a  life,  in  respect  of  each  estate :  for  the  defendant, 
that  it  warrants  repeated  renewals,  and  repeated  exchanges  of 
a  life,  from  time  to  time,  whenever  the  number  of  lives  on  each 
estate  is  reduced  to  two.    Jt  is  observable  that  the  estates  for 
life  given  by  this  will  are  not  estates  pur  auter  vie,  but  estates 
for  life  given  to  several  persons  successively  ;  and  the  exchange  of 
a  life,  or  the  addition  of  a  life,  to  be  made  when  the  lives  on 
the  estate  so  given  shall  be  reduced  to  two,  must  be  in  the  same 
manner;  that  is,  the  life  of  a  person  to  enjoy  the  estate  for  his 
©r  her  respective  life,  not  of  a  life  to  be  put  in,  during  the  con- 
tinuance of  which  any  other  person  to  whom  a  life  estate  is  limi- 
ted, or  his  or  her  assigns,  shall  enjoy  the  estate :  so  that  there 
seems  no  i-eason  why  the  testator  should  give  a  perpetual  right  of 
such  nomination  to  persons  who  must  be  strangers  to  him .    The 
right  of  once  naming  a  new  life,  and  of  exchanging  an  old  life  for 
a  new  one,  might  be  with  a  view  of  enabling  a  brother  or  nephew 
to  provide  for  a  second  wife,  or  to  provide  for  a  wife  which  any  of 
the  sons  of  his  brother,  sister, ornephew,mighthappen to  marry : 
and  the  clause  in  the  testator's  codicil  seems  to  favour  such  a 
construction  j  by  which  he  declares,  that  no  wife  of  any  of  his 
brothers  or  nephews  should  have  power  to  add  or  exchange  any 
second  husband  as  a  third  life.    This  shews  the  testator's  anxiety 
r  553  ]      ^  exclude  any  stranger  from  the  enjoyment  of  his  estate ;  and 
also  shews  his  intention  that  the  life  to  be  added  should  be  that 
of  a  person  by  whom  the  estate  was  to  be  enjoyed  by  him  or  her 
personally,  during  life :  for  if  his  intention  had  been  to  enable  the 
person  enjoying  his  estate  to  renew,  by  taking  a  lease  to  himself 
'  and  his  assigns  during  the  life  of  a  nominee ;  there  could  be  no 
good  reason  why  that  nominee,  or  cestui  que  vie,  should  not  be  a 
second  husband  of  a  brother's  or  nephew's  wife.  Another  argu- 
ment for  confining  the  power  of  renewal  to  one  time  only  arises 
from  the  language  used  by  the  testator  in  the  clause  giving  that 
power  to  his  nephew  James,  and  James's  sister  Elizabeth,  in 
respect  of  the  estate  given  to  them.  The  testator  has  devised  an 
estate  to  his  nephew  James  for  life;  remainder  to  James's  sister 
Elizabeth  for  life;  with  apower  to  them  to  add  or  declare  another 
life  or  lives  to  make  three,  in  like  manner  as  after  mentioned  for 
other  persons  to  do  tlie  same.    These  latter  words  assimilate  the 
power  given  in  this  iiistance  to  the  power  given  m  the  devises  of 

the 
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the  other  estates ;  with  this  only  difference,  that  inasmuch  as  in        1809. 

the  devisees  of  the  other  estates,  the  limitation  heing  to  more      

persons  than  two  for  successive  life  estates,  the  power  of  renewal  ji^^rdwicke 
is  given  only  when  those  life  estates  shall  be  reduced  to  two :  against 
but  this  estate  being  given  originally  to  two  only,  to  take  sue-  "a^»^^J<^'^'^- 
cessive  life  estates,  the  power  of  nominating  a  third  life  is 
given  to  them  immediately;  but  it  is  only  given  personally  to 
them,  and  can  only  by  the  very  terms  of  the  power  be  exercised 
once :  and  no  reason  can  be  assigned  why  the  power,  professedly 
given  to  be  exercised  in  like  manner,  should  be  exercised  in  a 
different  manner.  The  argument  in  favor  of  a  perpetual  right 
of  renewal,  which  pressed  most  strongly,  was  drawn  from  tlie 
words,  when  and  as  often;  which  it  was  said  could  not  be  satis-  [  554  ] 
fied  but  by  a  perpetual  right  of  renewal,  whenever  the  number 
of  lives  on  each  estate  so  given  should  be  reduced  to  two.  It 
appears  however  to  us  that  those  words  do  not  require  such 
extensive  construction;  and  that  the  words,  as  often,  more  pro- 
perly relate  to  the  several  occasions  of  the  Uvea  on  the  several 
estates  being  reduced  to  two;  inasmuch  as  there  being  more 
estates  than  one  where  the  lives  will  be  reduced  to  two,  that 
event  will  happen  more  than  once ;  respect  being  had  to  the 
several  different  estates.  The  defendant  therefore  claiming  to 
hold  in  virtue  of  a  second  added  life;  all  the  original  lives  and 
one  added  life  being  spent;  we  are  of  opinion  that  the  addition 
of  such  second  life  was  not  warranted  by  the  power,  and  that 
the  plaintifl'  is  entitled  to  recover. 

Postea  to  the  Plaintiff. 


Havblock 
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Thursday, 
Feb.  9th. 

1.  A  covenant 
in  a  charter- 
party  of  af- 
rreightment 
that  the  owner 
shall  at  his  ex- 
pence  /br^A- 


Havelock  against  Geddes  and  Others. 

THIS  was  covenant  upon  a  charter-party  of  affreightment, 
dated  the  5th  of  September  1806,  whereby  the  plaintiff, 
owner  of  the  ship  Lord  Duncan,  of  933  tons  burthen,  of  which 
A.  Heartley  was  master,  let  her  to  freight  to  the  defendants  for 
12  calendar  months  certain  from  the  24th  of  September  1806,  and 

with  make  the  from  thence  for  such  longer  period,  if  any,  as  the  defendants 
ship  tight  and     ,       ,,   ,  .   ,   ^         ,  ,         .      , 

should  thmk  fit  to  keep  and  retam  the  same,  upon  the  conditions 


strong,  &c. 
for  a  voyage 
for  12  months, 
&c.  and  kept 
her  so,  is  not 
a  condition 
precedent  to 
the  recovery 
of  freight, 
after  the 
freighter  had 


and  covenants  therein  after  contained.  And  the  plaintiff  cove- 
nanted that  the  ship  should  be  navigated  and  furnished  with  50 
persons,  and  such  further  number,  not  exceeding  100,  as  should 
be  required  by  the  defendants;  the  owner  being  reimbursed  by 
the  freighters  for  such  additional  number  according  to  the  ave- 
rage rate  of  wages  and  provisions  expended  on  the  whole.  That 
the  ship,  during  the  time  she  should  be  navigated  and  employed 


into  hi*ser?^^  under  the  charter-party,  should  be  under  the  entire  control  of 
vice  and  used  the  defendants,  *so  far  as  related  to  all  orders  for  sailing,  destina- 
her  for  a  cer-    ^|qjj^  ^jj^j  delay.    And  the  defendants  covenanted  to  pay  to  the 


tain  period : 
but  if  the 
freighter  be 
afterwards  de 
layed  or  in- 
jured by  the 
necessity  of 
repairing  her, 


owner  for  the  hire  and  service  of  the  ship  for  the  said  term  of  12 
calendar  months,  and  such  longer  period  as  they  should  keep 
the  same,  the  freight  and  rate  following,  viz.  24s.  per  calendar 
monthperton,  being  11 19L  12*.permonth,commencingfromthe 

[  *556  ] 
he  has  his  remedy  in  damages.    But  if  the  owner's  neglect  to  repair  in  the  first  instance  had 
precluded  the  freighter  from  making  any  use  of  the  vessel,  that  would  have  gone  to  the  whole 
consideration,  and  might  have  been  insisted  on  as  a  bar  to  the  action. 

2.  A  ship  having  been  let  to  freight  for  12  months,  and  for  such  longer  period  as  the 
freighters  should  detain  her,  for  which  certain  proportions  of  the  freight  were  to  be  paid  at  the 
end  of  2,  6,  10,  and  14  months,  &c.  it  is  no  answer  to  a  breach  for  non-payment  of  six  months' 
freight  due  at  the  end  of  the  10  months,  that  the  owner  had  covenanted  to  keep  the  vessel  in 
repair  during  the  time  she  was  freighted,  and  that  she  was  not  in  repair  vhen  the  freighter 
shipped  goods  on  board  her  during  the  12  months,  which  made  it  necessary  for  him  to  unload 
and  repair  her,  whereby  she  was  unserviceable  for  part  of  the  six  months ;  and  that  he  had 
paid  the  freight  for  all  the  time  she  was  serviceable  ;  and  that  she  was  not  in  his  service  for 
10  months  in  the  whole :  for  non  constat  but  that  after  she  had  been  used  by  the  freighter, 
she  wanted  repair  without  any  default  of  the  owner,  or  that  he  was  guilty  of  any  delay  in 
making  the  repairs ;  and  the  freight  would  still  run  on  during  the  time  of  repair. 

3.  The  freight  being  reserved  at  so  much  per  month,  was  earned  at  the  end  of  each  month, 
although  the  stipulated  times  of  payment  were  from  4  months  to  4  montlis,  and  the  ship  were 
lost  before  the  end  of  14  months. 

4.  An  allowance  for  extra  men  being  covenanted  to  be  paid  by  the  freighter,  the  residue  of 
■which  (after  part  payment)  was  not  to  be  paid  till  the  ship's  disdiarge,  ur  return  from  her  voyage, 
and  the  ship  having  sailed  on  a  voyage  to  St.  Domingo,  where  she  arrived,  but  was  burnt  before 
her  return ;  held  that  such  loss  was  a  discharge  of  her  from  the  freighter's  employment,  as  if 
by  the  act  or  the  freighter;  on  which  such  extra  allowance  became  payable. 

24th 
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24th  of  September  1806,  and  ending  when  the  ship  should  be  re-  1809. 
turned  to  the  river  Thames,  and  there  by  the  freighters  declared  to  "^ 
be  discharged:  it  being  understood  that  the  freighters  should  not  against 
be  at  liberty  to  discharge  the  ship  abroad,  although  she  might  Geddes. 
be  abroad  at  the  expiration  of  the  said  12  calendar  months,  or 
at  any  other  place,  but  within  the  port  of  London.  And  that  the 
freightshould  be  paidin  the  proportions  andat  theperiodsfollow- 
ing,  viz.  2  months  freight  at  the  execution  of  the  charter-party 
either  in  cash  or  by  accepted  bills  of  the  freighters  at  3  months 
from  the  said  24th  of  September;  2  months  more  at  the  end  of  6 
calendar  months  from  the  said  24th  of  September;  2  months  more 
at  the  end  of  10  calendar  months  j  2  months  more  at  the  end  of 
14  calendar  months,  should  the  ship  be  so  long  employed ;  and 
in  like  manner  2  months  more  at  the  end  of  every  succeeding 
2  calendar  months,  until  the  ship  should  be  discharged;  and  im- 
mediately upon  such  discharge,  the  balance  to  be  paid  by  the 
freighters  in  cash  or  their  acceptance  at  3  months.  That  the 
freighters  should  pay  all  port  charges,  tonnage  duties,  dock  dues, 
and  all  other  duties  and  dues,  except  lights  and  pilotage,  which 
were  to  be  paid  by  the  owner.  That  they  would  reimburse  to 
the  owner  the  charges  for  additional  men  beyond  50  as  before 
mentioned;  two  calendar  months  allowance  for  such  addi- 
tional men  to  be  added  to  the  first  payment  of  freight ;  but  the 
residue  of  such  allowance  to  be  paid  until  the  ship's  discharge,  or  r  557  -i 
return  fom  her  first  intended  voyage:  and  in  like  manner  for  any 
other  foreign  voyage  or  voyages.  By  virtue  of  which  charter- 
party  the  defendants  on  the  said  24th  of  September  took  the  ship 
into  their  service  and  kept  and  retained  the  same  therein  until 
she  was  afterwards,  and  whilst  she  was  so  in  their  service,  and 
after  the  expiration  of  10,  but  before  the  expiration  of  12  months 
from  the  same  24th  of  September,  viz.  on  the  22d  oi  August  1807, 
at  St.  Domingo,  without  any  default  of  the  owner,  master,  or 
mariners,  consumed  by  fire  and  wholly  lost,  and  was  thereby  pre- 
vented from  returning  to  London.  And  then  the  plaintiff,  after 
averring  that  the  ship,  during  all  the  time  she  was  so  kept  and 
detained  in  the  service  of  the  defendants,  was  navigated  and 
furnished  with  50  persons,  and  such  furthernumber,  not  exceed- 
ing 100,  as  was  required  by  the  defendants ;  and  was  during  all 
that  time  under  the  entire  control  of  the  defendants  as  to  all  or- 
ders for  sailing,  destination,  and  delay ;  assigned  three  breaches; 
1.  that  though  the  defendants  paid  the  plaintiff  the  two  months 
freight  payable  at  the  execution  of  the  charter-party,  and  also 
the  2  months'  freight  at  the  end  of  the  first  6  calendar  months ; 

yet 
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1809.       yet  they  did  iiot  pay  the  two  months  freight  at  the  end  of  the 
,"  said  10  calendar  months.     2.  That  the  defendants  have  notpaid 

agiuHtt  *o  the  plaintiff  any  subsequent  freight.  3.  That  although  on  the 
■■  Gbddes.  24th  of  October  1806  the  defendants  required  the  plaintiff  to  put 
on  boal-d,  and  he  did  not  put  on  board,  20  additional  men  beyond 
the  50,  who  all  sailed  in  the  ship  on  a  foreign  voyage  to  St. 
Ihrningo,  and  continued  on  hoard  from  thence  until  the  loss  of 
the  sltip :  »nd  although  according  to  the  average  rate  of  wag&s 
and  pvovisions  4?xpended  on  the  whole,  the  defendants  became 
I  ^^°  1  Uarble  >to  ps^y  to  <iie  plaintiff  8Z.  per  month  for  every  such  addi- 
tional man:  yet  tlie  defendants  hadnotTeimhursed  the  plaintiff 
for  any  of  them. 

Tlie  defendants  craved  oyer  of  the  charter-party,  by  which  it 
appeared  furtherthattheplaintiff  covenanted  that  the  ship,  at  his 
expencc,  dwHiid  hefortkwithmade  tight  atid  strong,  and  well  and 
sufficiently  equipped,  manned,  and  fitted,  &c.  for  a  voyage  or 
voyages  of  12  calendar  ^months  to  foreign  parts;  and  ehouid 
during  the  continuance  of  the  char  ty -party  be  kept  tight  and  strong, 
and  well  and  sufficiently  equipped,  &c.  and  victualled ;  condlu- 
ding  with  a  mutual  general  covenant  for  performance:  and 
particularly  the  plaintiff  binding  to  the  defendants  the  said  ship, 
freight,  tackle,  &c.  (the  perils  and  dangers  of  the  seas,  rivers,  &c. 
all  inevitable  accidents  whatever,  and  capture  by  enemies,  and 
the  detention  and  restraint  of  rulers,  i&c.  being  excepted?)  and 
the 'defendants  binding  to  the  plaintiff  the  goods  put  on  board 
the  ship.  The  defendants  then  pleaded,  1.  non  est  factum. 
2dly,  That  the  ship  was.  not  at  the  expence  of  the  plaintiff/orf/i- 
wtl/i  or  within  a  reasonable  time  after  the  charter-party  made 
tight  and  strong,  and  well  and  sufficiently  equipped,  &c.  for  a 
voyage  or  voyages  of  12  calendar  months  to  foreign  parts  ; 
whereby  she  was  delayed  and  hindered  from  proceeding  on  a 
Toyage  from  London  to  St.  Domingo,  and  was  detained  on  her 
said  voyage  at  Portsmouth  for  an  unreasonable  length  of  time, 
vkz.  for  4  months,  during  all  Which  time  the  defendants  lost  the 
use  and  benefit  of  the  «hip,  and  were  put-to  great  expence  in 
repairing  her  and  making  her  tight  and  strong  andfitting  herfor 
such  voyage  j  and  alsothat'thercby  certain  goods  of  the  defend- 
antBon  board  the  s^hipwere  wetted  and  damaged;  whereforethey 
pray  judgment  of  the  plaintifTs  action.  3dly,  The  defendants 
•  [  559  ]  pleaded  as  to  the  first  breach,  thatduringthe  12  calendar  month's 
therein  mentioned,  viz.  on  the  1st  of  A^oremfter  1806certain  goods 
of  the  defendants  were  shipped  onboard  the  vessel  to  be  carried 
from  London  to  St,  Domingo  ;  and  that  at  the  time  of  shipping 

them 
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them  tlie  vessel  was  not  tight  and  strong,  and  well  and  suffici-       1809. 

en  tly  equipped,  &c.  butAvas  decayed,  leaky,  defectively  provided,      

and  in  an  unsea worthy  state  for  performing  the  said  voyage;  in        asainst 
consequence  whereof  it  became  necessary  to  unload  and  repair       Geddes. 
her,  and  she  was  afterwards  unloaded  and  repaired  before  she 
could  proceed  on  and  perform  her  said  voyage:  and  by  means 
of  the  premises  the  ship  was  unemployed  by  and  wholly  unservice- 
able to  the  defendants  for  a  great  part  of  the  six  calendar  months 
from  the  24th  of  September  1806,  viz.  far  4  calendar  months  part 
thereof.  And  then  the  defendants  averred  that  they  paid  to  the 
plaintiff  for  the  hire  and  service  of  the  slrip  for  the  residue  of  the 
said  6  calendar  months  the  fi'eight  in  the  charter-party  men- 
tioned. The  fourth  plea  was  the  same  in  substance  as  the  last; 
omitting  only  to  state  that  the  defendants  paid  for  all  the  time 
the  ship  was  not  wholly  unserviceable  to  them  or  unemployed : 
and  it  avers  that  the  ship  was  not  in  the  actual  service  and  em- 
ploy of  the  defendants  J  or  retained  in  $uch  service  under  the  charter- 
party  for  10  calendar  months  in  the  whole  froM  the  24th  of  Sep- 
tember 1806  until  she  was  consumed  by  fire  as  in  the  declaration 
mentioned,  and  which  fire  happened  without  any  default  in  the 
defendants.    7thly,  The  defendants   pleaded   (to  the  second 
breach)  that  the  ship  after  the  charter-party  made  wa^  not  em- 
ployed by  them  or  in  their  service  until  the  end  of  14  calendar  montJis 
from  the  said  24th  of  September  1806;  but  while  she  continued 
in  their  service  and  employ,  and  before  the  end  of  14  calendar 
months,  &c.  viz.  on  the  22d  of  August  1807,  in  parts  beyond  the 
seas,  near  St.  Domingo,  the  ship,  without  any  default  of  the  de-      [  560  ] 
fendants,  was  consumed  by  fire  and  wholly  lost.     8thly,  (as  to 
the  last  breach).  That  the  defendants  did  reimburse  to  the  plain- 
tiff two  calendar  months  allowance  for  the  additional  men  beyond 
50  put  on  board,  &c.;  and  further, that  after  making  the  charter- 
party  the  ship  sailed  on  a  voyage  from  London  towards  St.  Do- 
mingo being  her  first  intended  voyage  owfioard*  under  the  charter- 
party  with  a  cargo  of  goods  of  the  defendants'  on  board :  and 
that  afterwards,  on  the  22d  of  August  1807,  in  parts  beyond  the 
sea*  near  St.  Domingo,  the  ship  was,  without  default  of  the  defen- 
dants, burnt  and  wholly  lost,  and  never  did  return  fromSt.  Domingo 
aforesaid. 

The  plaintiff  in  his  replication  demurred  to  the  2d,  3d,  and 
4th  pleas,  and  assigned  for  special  causes  of  demurrer,  that  the 
defendants  in  each  of  those  pleas  had  attempted  to  put  in  issue 
immaterial  faets,  and  had  insisted  on  divers  covenants  of  the 
plaintiff  as  conditions  precedent  to  the  performance  of  their  own 

covenant; 
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covenant;  whereas  they  were  separate  and  independent  cove- 
nants J  and  the  breaches  of  covenants  alleged  against  the  plain- 
tiff in  these  pleas  were  no  answer  to  or  justification  of  the 
breaches  of  covenant  of  which  the  plaintifFcomplains.  To  the  7th 
plea  the  plaintiff  replied,  that  the  defendants  after  making  the 
charter-party,  viz.  on  the  18th  of  November  1806,  dispatched 
the  ship  with  a  cargo  on  a  voyage  to  the  island  of  St.  Domingo; 
and  that  the  ship  afterwards,  and  after  the  expiration  of  7  calen- 
dar months  from  the  said  24th  of  September  1806,  and  before 
she  was  so  burnt  and  wholly  lost,  viz.  on  the  4th  of  May  1807 
arrived  at  St.  DomingOf  and  delivered  her  cargo,  and  completed 
the  said  voyage.  As  to  so  much  of  8th  plea  as  relates  to  the  two 
calendar  months  allowance  for  the  additional  men,  the  plaintiff 
took  issue  on  the  reirabui*sement  of  such  allowance.  And  as  to 
the  residue  of  the  plea  he  replied,  that  before  the  ship  was  con- 
sumed by  fire,  to  wit,  on  the  20th  of  August  1807,  the  ship  had 
arrived  at  St.  Domingo  and  completed  the  said  intended  voyage. 

The  defendants  joined  in  demurrer  on  the  2d,  8d,  and  4th 
pleas;  and  demurred  generally  to  the  replications  to  the  7th  and 
the  latter  part  of  the  8th  pleas :  on  which  there  was  also  joinder 
in  demurrer. 

This  case  was  argued  on  a  former  diay  in  the  term  by  Gaselee 
for  the  plaintiff,  and  Marryat  for  the  defendants.  The  questions 
made  upon  the  demurrer  to  the  2d,  3d,  and  4th  pleas  were, 
whether  the  agreement  in  the  charter-party  that  the  ship  should 
be  made  tight  and  strong,  &c.  were  a  condition  precedent  to  the 
payment  of  any  freight ;  and  whether  the  matters  alleged  in  those 
pleas  were  an  answer  to  the  action  on  the  breach  of  covenant  for 
non-payment  of  the  freight;  or  were  the  ground  of  a  cross  action 
against  the  plaintiff  for  damages.  The  next  question  arose  upon 
the  demurrer  to  the  replication  to  the  7th  plea,  whether  the  ship 
not  having  returned  from  her  voyage  to  St.  Domingo  back  to  the 
river  Tliames,  and  been  there  discharged,  but  having  been  burat 
abroad  before  the  end  of  14  calendar  months  from  the  date  of  the 
charter-party,  after  she  had  completed  her  outward  voyage  to 
St.  Domingo  (which  was  completed  after  the  end  of  7  calendar 
months;)  the  owner  were  entitled  to  any  part  of  the  freight 
acci'uing  after  the  expiration  of  six  calendar  months;  which  is 
what  he  claimed  upon  the  second  breach  of  covenant.  The  last 
question  arose  upon  the  demurrer  to  the  replication  to  the  latter 
part  of  the  8th  plea ;  whether  the  ship  having  been  so  burnt  at 
St.  Domingo,  and  not  discharged  in  the  river  Thames  or  returned 
from  her  first  intended  voyage;  the  plaintiff  were  entitled  to  any 

part 
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part  of  the  extra  allowance  claimed  by  the  last  breach  of  cove-        1809. 
nant  beyond  the  part  payment  made  in  the  first  instance.  The 
substance  of  the  arg-uments  on  these  points  were  afterwards 
fully  stated  by  the  Court  in  giving  judgment.     And  after  time      Geddes. 
taken  to  consider. 

Lord  Ellenborough  C.  J.  now  delivered  judgment,  (after 
stating  the  declaration  as  before  set  forth.) 

The  defendant  craved  oyer  of  the  charter-party,  by  which  it 
appeared  that  the  plaintiff  covenanted  that  the  ship,  at  his  ex- 
pence,  should  forthwith  be  made  tight,  staunch,  and  strong, 
and  well  and  sufficiently  equipped,  manned,  &c.  for  a  voyage 
or  voyages  of  12  calendar  months,  and  should,  during  the  con- 
tinuance of  the  charter-party,  be  kept  tight,  staunch,  &c.  and 
well  and  sufficiently  equipped,  manned,  &c.:  and  it  is  upon  this 
covenant  that  the  defendants  have  grounded  several  of  their  pleas. 
The  first  plea,  upon  which  any  question  arises,  states  that  the 
ship  was  not  forthwith,  after  making  the  charter-party,  made 
tight,  staunch,  &c.  and  well  and  sufficiently  equipped  for  a  voyage 
or  voyages  of  12  calendar  months;  per  quod  she  was  hindered 
from  proceeding  on  a  certain  voyage  from  London  to  St.  Do- 
mingOj  and  detained  an  unreasonable  length  of  time;  during 
all  which  time  the  defendants  were  deprived  of  the  use  of  the 
ship,  and  were  put  to  great  expence  in  making  her  tight, 
staunch,  &c.  and  fitting  her  for  her  voyage,  and  divers  goods  of 
the  defendants  which  were  put  on  board  her  were  wetted  and 
damaged.  To  this  plea,  which  is  pleaded  to  the  whole  of  the 
demand,  the  plaintiff  has  demurred,  and  the  question  upoii  it  is,  [  563  ] 
Whether  the  defendants  are  entitled  to  insist  that  the  forthwith 
making  the  ship  tight,  staunch,  &c.  was  a  condition  precedent. 
The  defendants  did  not  repudiate  the  ship,  because  she  was  not 
immediately  made  tight,  staunch,  &c.;  but  took  her  into  their 
service  and  employed  her;  and,  after liaviug navigated  her  for 
several  months,  they  say  that,  because  this  was  a  condition  pre- 
cedent, and  was  not  performed,  they  are  not  liable  to  pay  any 
thing.  They  do  not  pretend  that  the  non-performance  has  dam- 
nified thpm  to  the  extent  of  the  payment  they  wish  to  evade : 
and  to  be  sure,  if  this  were  a  condition  precedent,  the  neglect  of 
putting  in  a  single  nail  for  a  single  moment  after  the  ship  ought 
to  have  been  made  tight,  staunch,  &c.  would  be  a  breach  of  the 
condition,  and  a  defence  to  the  whole  of  the  plaintiff's  demand. 
We  are  clear,  however,  that  the  defendants,  who  took  the  shij) 
into  their  service  and  employed  her  in  an  unimpaired  state,  have 
no  right  to  insist  that  the  forthwith  making  her  tight j  &c.  was  a 
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1809.        condition  precedent.  Whether  a  particular  covenant  is  to  con- 
'       "~      stitute  a  condition  precedent  depends  upon  the  intention  of  the 

XiAVELOCK 

against  parties,  as  it  is  to  be  collected  from  the  instrument  in  which  the 
Geddes.  covenant  is  contained,  as  is  laid  down  in  Porter  v.  Shephard,  6 
Term  Rep.  668.  and  in  Glazebrook  v.  Woodrow,  8  Term  Rep. 
370,  371.  And  it  would  be  an  outrage  to  common  sense  to  say, 
that  it  could  have  been  the  intention  of  these  parties,  that  if  the 
defendants  took  to  this  ship,  as  a  ship  in  their  employ  under  the 
charter-part)',  they  should  be  at  liberty  afterwards  to  insist  that 
the  making  her  complete  in  every  particular,  and  that  forthwith, 
without  any  delay,  was  a  strict  condition  precedent  on  the  part 
of  the  plaintiff.  The  cases  cited  are  also  decisive  upon  the  point. 
[  564  ]  Constable  v.  Cloheriej  Palm.  397.  shews  that  a  covenant  to  sail 
with  the  first  wind  is  not  a  condition  precedent.  Bornman  v. 
Tooke,  Campb.  377*  proceeds  upon  the  same  principle.  Boone 
V.  Eyre,  1  H.  Blac.  273.  in  the  notes,  lays  down  a  ver)'  sensible 
general  rule,  that  where  mutual  covenants  go  to  the  whole  con- 
sideration on  both  sides,  they  are  mutual  conditions,  the  one 
precedent  to  the  other:  but  where  they  go  only  to  a  part,  and  a 
breach  may  be  paid  for  in  damages;  there  the  defendant  has  a 
remedy  on  the  covenant,  and  shall  not  plead  it  as  a  condition 
precedent.  Had  the  plaintiff's  neglect  here  precluded  the  de- 
fendants from  making  any  use  of  the  vessel,  it  would  have  gone 
to  the  whole  consideration,  and  might  have  been  insisted  upon 
as  an  entire  bar ;  because  the  consideration  for  the  defendants 
to  pay  the  freight  would  then  have  failed  in  totoj  but  as  the 
defendants  have  had  some  use  of  the  vessel,  notwithstanding  the 
plaintiff's  neglect,  the  plaintiff's  covenant  is  to  be  considered  as 
going  to  a  part  only ;  the  consideration  has  not  wholly  failed ; 
and  the  covenant  cannot^e  looked  upon  as  having  raised  a  con- 
dition precedent,  but  merely  gives  the  defendants  a  right,  under 
a  counter-action,  to  such  damages  as  they  can  prove  they  have 
sustained  from  this  neglect.  For  these  reasons  we  are  of  opinion 
that  this  plea  cannot  be  supported,  and  that  the  demurrer  to  it 
must  be  allowed. 

The  next  plea  submitted  to  the  consideration  of  the  Court  is 
pleaded  to  the  first  breach  only.  It  states  that  during  the  12 
months  mentioned  in  the  charter-party,  divers  goods  were  ship- 
pedon  board  thevessel,to  be  carried  from  JLondon  toSt. Domingo; 
that  at  the  time  of  shipping  them  the  vessel  was  not  tight, 
,  staunch,  &c.  and  sufficiently  equipped,  &c.,  but  on  the  contrary 

was  decayed,  leaky,  ill-fitted,  and  in  an  unseawortliy  state;  that 
[  565  J     ^^  consequence  thereof  it  became  necessary  to  unload  and  repair 
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the  sliip ;  that  by  means  of  the  premises  the  ship  became  unem- 
ployed by  and  unserviceable  to  the  defendants  for  a  great  part  of 
six  calendar  months ;  and  that  the  defendants  have  paid  for  the 
hire  and  service  of  the  ship  for  the  residue  of  the  said  sjx  calen- 
dar months.  There  is  another  plea  similar  to  this,  except  that  it 
does  not  state  that  the  defendants  paid  for  all  the  time  the  ship 
was  not  unserviceable  to  them,  or  unemployed :  and  it  avers  that 
theship  wasnotintheir  service  or  employ  for  10  calendar  months 
in  the  whole,  To  these  pleas  the  plaintiff  has  also  demurred, 
and  the  question  upon  them  is,  whether  the  defendants  have 
shewn  such  a  neglect  in  the  plaintiff,  as  will  excuse  them  from 
the  payment  of  the  freight  which  the  first  breach  claims.  These 
pleas  are  founded,  not  upon  the  stipulation  forthwith  to  make  the 
vessel  tight,  staunch,  &c.,  but  upon  the  stipulation  to  keep  it  so ; 
and  it  is  not  alleged  that  there  was  any  defect  at  the  commence- 
ment of  the  12  months  for  which  the  vessel  was  hired;  but  that 
a^  the  time  of  shipping  the  goods  during  the  12  months  she  was 
not  tight,  &c.  It  is  therefore  perfectly  consistent  with  the  alle- 
gations in  these  pleas,  that  the  ship  had  been  put  into  a  perfect 
state,  and  thoroughly  equipped,  immediately  after  the  execution 
of  the  charter-party ;  that  she  was  so  when  the  defendants  took 
her  into  their  service ;  but  that  she  became  otherwise  (which 
might  be  from  one  of  the  accidents  to  which  all  vessels  are  sub- 
ject) whilst  in  the  defendants'  employ.  It  is  indeed  consistent 
with  these  pleas,  that  the  vessel  might  have  performed  a  voyage 
for  the  defendants  before  this  defect  occuiTcd:  and  as  it  is  a 
general  rule  that  pleas  are  to  be  taken  most  strongly  against  the 
])arty  pleading  them,  inasmuch  as  it  is  probable  he  would  state 
his  case  as  favourably  for  himself  as  the  facts  would  permit,  we 
should  be  warranted  in  assuming  this  to  be  the  case.  The  pleas 
do  not  state  that  there  was  any  delay  in  making  the  repairs,  or 
through  any  default  in  the  plaintiff  that  the  defect  had  occurred^r 
The  question  then  is,  whether,  because  the  plaintiff  has  underta- 
ken to  keep  the  vessel  tight,  &c.,  the  defendants  have  aright  to 
deduct  any  thing  out  of  the  freight  they  are  to  pay,  in  respect  of 
the  time  which  maybe  taken  up  in  making  good  such  defects  as 
may  occur  during  the  period  for  which  the  vessel  is  hired?  And 
we  are  of  opinion  that  they  are  not.  From  the  accidents  to 
which  ships  are  liable,  it  was  in  the  ordinary  course  of  things  to 
expect  that  this  ship  might  want  repairs  in  the  course  of  her 
voyage;  and  when  the  defendants  were  making  their  bargain, 
they  should  have  stipulated  to  deduct  for  the  time  which  might 
be  exhausted  in  making  those  repairs,  if  they  meant  to  make  that 
deduction.     Without  such  a  stipulation  we  think  the  tme  con- 

2  C  2  struction 


1809. 
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1909.  struction  of  the  charter-party  is,  that  whilst  those  repairs  are 
^oing  on,  the  ship  is  to  be  considered  as  in  the  defendants'  sc  r- 
asainst  vice,  and  the  defendants  Hable  to  continue  their  payments.  As 
(iEDDEs.  these  pleas  therefore  do  not  shew  that  it  was  owing  toany  default 
in  the  plaintiff  that  the  defect  in  the  ship  occurred,  or  that  there 
was  any  delay  in  repairing  it;  we  are  of  opinion  that  no  deduc- 
tion is  to  be  made  from  the  freight  on  that  account ;  that  these 
j)Ieas  therefore  arc  bad,  and  that  the  demurrer  to  tliem  must  be 
allowed. 

The  next  plea,  upon  which  a  question  arises,  is  pleaded  to  the 
second  breach  (which  claims  freight  beyond  the  expiration  of  six 
calendar  months);  and  this  plea  is,  that  the  vessel  was  not  in  the 
service  or  employ  of  the  defendants  until  the  end  of  14  calendar 
.  [  567  J  months,  but  within  that  time  was,  without  any  default  in  the  de- 
fendants, consumed  by  fire.  To  this  the  plaintiff  has  replied,  that 
the  vessel  sailed  for  St.  Domingo^  delivered  a  cargo  there  after 
the  end  6f  seven  calendar  months,  and  was  not  burnt  till  after- 
wards. To  this  replication  there  is  a  demuiTer;  and  the  defen- 
dants contend  that  the  stipulations  in  the  charter-party,  which 
fix  the  times  for  paying  the  freight,  make  the  right  to  the  por- 
tions of  freight  payable  at  those  times  depend  upon  the  </ie?i  safety 
of  the  ship;  and  that  the  lossofthe  vessel  before  any  one  of  those 
periods  destroys  the  right,  except  for  such  freight  as  was  previ- 
ously payable.  That  a  loss,  for  instance,  after  the  end  of  six 
months,  but  before  end  of  10,  would  have  precluded  the  plaintiff 
from  claiming  more  in  the  whole  than  four  months  freight :  and 
that  a  loss  after  10  months,  and  within  14,  would  have  confined 
■>  the  plaintiff  to  six  months  freight.  It  is  tobe  remembered,  how- 
ever, that  the  charter-party  stipulates  that  the-defendants  should 
pay  a  given  freight  per  calendar  month;  and  the  times  fixed  for 
its  actual  payment  can  only  be  considered  as  postponing,  for 
the  defendants'  convenience,  the  actual  payment  of  a  sum  then 
due  to  a  future  period;  not  as  creating  a  contingency  whether  it 
should  ever  be  paid  at  all.  Each  month's  freight  therefore  was 
earned,  and  became  completely  due,  at  the  end  of  each  month; 
and  it  was  nothing  but  the  actual  payment  that  was  postponed. 
We  are  therefore  of  opinion  that  this  plea  is  also  bad,  and  that 
the  demurrer  to  the  plaintiff's  replication  must  be  over-niled. 
The  last  question  arises  upon  the  last  breach,  which  is  for  the 
allowanceof  the  extra  men:  of  that  allowance  two  months  was  to 
be  added  to  the  first  payment  forfrcight,  and  the  residue  was  not 
fc  568  3  to  be  paid  till  the  ship's  discharge  or  return  fi*omher  first  intended 
voyage,  and  in  like  manner  for  any  other  foreign  voyage  or  voy- 
ages.   The  defendants'  plea  to  this  breach  is,  as  to  the  first  two 

'  months 
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months  allowance,  payment ;  and  as  to  the  residue  that  the  ship        1809. 

sailed  upon  a  voyage  to  St.  Domingo,  and  was  burnt  and  lost      

before  her  return.  The  plaintiff  has  taken  issue  upon  the  pay-  a<yainst 
ment;  and  as  to  the  residue  has  replied,  that  the  ship  arrived  at  Geddes. 
St.  Domingo,  and  completed  that  voyage.  To  this  there  is  a 
demurrer ;  and  the  defendants  insist  that  as  the  ship  never  was 
discharged,  and  nevei'  returned,  nothing  beyond  the  first  two 
months  allowance  became  payable.  But  we  are  of  opinion  that 
the  destruction  and  loss  of  the  vessel  was,  within  the  true  intent 
and  meaning  of  this  charter-party,  a  dischai^e  of  the  vessel  from 
the  further  prosecution  of  the  adventure  and  employment  in 
which  she  was  engaged :  and  that  upon  that  event  the  residue  of 
extra  allowance  became  payable,  as  if  the  discharge  had  taken 
place  by  the  act  of  the  defendants  themselves:  and  that  the 
defendants  must  be  understood  to  have  discharged  the  vessel 
when  they  could  by  no  possibility  any  longer  employ  her.  We 
are  therefore  of  opinion  in  favour  of  the  plaintiff  upon  each  of 
the  several  points  raised  by  these  pleadings. 

Judgment  for  the  Plaintiff. 


The  King  against  Rogers. 
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rriHIS  Was  a  conviction  upon  the  stat.  42  Geo.  8.  c.  38.  s.  30.  The  stat.  42 

A     in  the  penalty  of  200Z.  (mitigated  to  lOOL)  against  a  malt-  <5-  3-  forbids 
_,  ,     ,.      ,       .  f     «-  I      /•   ^     -/'lo/v^  1    corn  makin"; 

ster  at  Plymouth,  tor  havmg,  on  the  2jth  oj  April  loO/)  wetted  intomahtobc 

corn,  then  and  there  making  into  malt,  in  a  certain  stage  of  wetted  while 

oi)eration,  while  the  corn  was  a- floor,  after  it  had  been  emptied  forg  1-2  days 

out  of  the  cistern  used  for  steeping  it,  before  the  full  end  and  ex-  from  the  time 

piration  of\2  days  from  the  time  when  the  corn  had  been  so  e^mptiedoutof 

emptied  out  of  the  cistern;  contrary  to  the  form  of  the  statute,  the  cistern. 

&c.     Nothing  turned  on  the  particular  form  of  the  conviction ;  0^3  "^^^i  ^r^. 

but  it  appeared  from  the  evidence  set  out,  that  the  offence  must  peals  thatpro- 

have  been  committed  between  the  20th  and  the  27th  of  April  ]:'^]|""  °^Jj^J  ^ 

I8O7.    And  the  only  question  was.  Whether  at  that  period  the  acts  (s.  3.) 

that  the  corn 
in  that  state 
shall  not  be  wetted  till  9  days,  &c.  after  the  1st  of  August  1806.  Then  s.  14.  enacts  that  this 
act  shall  commence  and  take  effect,  as  to  all  matters  whereof  no  special  commencement  is 
thereby  provided,  from  the  1st  oi  Augunt  1806,  and  shall  continue  in  force  till  the  25th  of 
March  lo07.  Held  that  incorporating  the  14th  with  the  1st  section,  this  law  only  operated 
asa  repeal  of  the  former  one  during  the  time  limited  in  the  14th  section,  after  which  the  first 
resumed  its  operation  during  the  inverval  between  tiie  25th  of  March  180fand  a  subsequent 
act  reviving  and  continuing  tlie  46  Ceo.  a.  ' 

act 
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1 809.       act  of  the  42  Geo.  3.  c.  38. «.  30.  was  in  force  ?  As  to  which  the 

~r^  case  stoo<l  thus: 

against  ^V  that  Statute  no  malster  shall  wet  any  com  making  into  malt 

RoGLRs.  in  any  stage  of  operation  after  the  same  has  been  emptied  out  of 
the  cistern  used  for  steeping  such  corn  until  the  expiration  of  12 
days,  on  pain  of  forfeiting  200/.  By  st.  46  Geo.  3.  c.  139.  s.  1., 
after  reciting  the  expediency  of  repealing  some  of  the  provisioift 
of  the  42  Geo.  3.,  it  is  enacted,  that  from  and  after  the  1st  of 
Jugiist  1806,  so  much  of  the  recited  act  as  describes  the  offence 
above-mentioned  in  the  terms  of  it  shall  be  repealed,  except  in 
cases  where  any  fine  shall  have  been  then  incurred.     And  by 

[  570  ]      S.3.,  from  and  after  the  1st  o( August  1806,  no  maltster  shall  wet 
any  corn  making  into  malt,  in  any  stage  of  operation,  after  the 
same  shall  have  been  emptied  out  of  the  cistern,  &c.  until  the 
expiration  of  216  hours  (or  9  days),  on  pain  of  forfeiting  200Z. 
*  '  By  s.  12  and  I3s.  the  general  remedies  for  recovering  penalties, 

&c.  given  by  former  acts,  are  reserved.  And  *.  14.  enacts, 
".  That  this  act  shall  commence  and  take  effect  as  to  all  such  mat- 
ters and  things  therein  contained,  in  respect  whereof  no  special 
commencement  is  hereby  directed  and  provided,from  and  imme- 
diately after  the  1st  of  August  1806,  and  shall  remain  and  con- 
tinue in  force  until  the  25th  of  March  I8O7."  The  last-men- 
tioned act  was  suffered  to  expire  on  the  said  25th  of  March  1807, 
and  was  revived  by  the  stat,  47  Geo.  3.  st.  2,  c.  37.  from  the 
passing  of  the  acton  the  8th  of  August  1807,  and  continued  until 
the  25  of  March  1808  j  when  having  again  expired,  it  was  on 
the  1 4th  of  April  1808,  by  the  act  of  the  48  Geo.  3.  c.  36.  further 
continued  till  the  24th  of  June  1809.  And  it  was  in  the  interval 
between  the  25th  of  March  1807,  when  the  temporary  repealing 
act  of  the  46  Geo.  3.  c.  139.  expired,  and  the  8th  of  August 
I8O7,  when  it  was  revived,  viz,  on  the  27  th  of  April  1807,  that 
the  offence  in  question  against  the  repealed  provision  of  the  st. 
42  Geo.  3.  was  committed.  And  the  information  on  which  the 
defendant  was  convicted  was  exhibited  on  the  16th  of  July  1807, 
'  and  the  conviction  itself  took  place  on  the  1 1th  of  January  1808, 
after  the  46th  of  the  king  had  been  revived. 

Harris  moved  to  quash  the  conviction,  which  had  been  re- 
turned into  this  Court  by  certiorari,  on  the  ground  that  the  stat. 
46  Geo.  3.  having  repealed  the  provision  of  the  stat.  42  Geo.  3. 
which  constituted  the  offence  of  which  the  defendant  had  been 

I  b'^l  1  convicted,  and  having  substituted  another  provision  in  its  place; 
though  this  latter  were  only  temporary  3  the  prior  provision  did 
not  revive  upon  the  expiration  of  the  temporary  one :  for  which 

ho 
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he  cited  Warren  v.  Windle  (a) .     And  if  not,  it  was  admitted         1809. 

that  it  would  not  be  revived  during  this  period  by  a  subsequent      " 

continuing  law,  which  had  passed  upon  the  supposition  that  the  against 
first  was  then  an  existing  law.  The  rule  was  laid  down  in  War-  Rogers. 
ren  v.  Windle^  that  the  prior  law  would  not  revive  after  the 
repealing  temporary  statute  was  spent,  unless  the  intention  of 
the  legislature  to  that  eflfect  were  expressed ;  which  he  said  did 
not  appear  in  this  case.  [He  was  not,  however,  at  fij-st  aware  of 
the  14th  section  of  the  46  Geo.  which  is  not  in  the  common 
printed  edition  of  the  statutes.  But  he  afterwards  argued]  That 
the  operation  of  the  14th  clause  was  merely  confined  to  the 
substituted  provision  in  the  3d  clause;  and  that  if  the  first 
clause  did  not  operate  as  a  perpetual  repeal  it  would  be  nuga- 
tory; for  the  third  clause,  being  affirmative  (6),  was,  while  it 
was  in  force,  a  temporary  virtual  repeal  of  the  former  statute. 
And  the  argument  e  contra  must  assume  that  the  suspension  and 
the  repeal  of  an  act  are  the  same  thing. 

Dampier,  contrd,  relied  upon  the  14th  sect,  of  the  temporary 
repealing  statute  of  the  46  Geo,  3.,  as  evincing  the  intention  of 
the  legislature  not  to  repeal  the  42d  of  the  king  absolutely,  but 
only  from  the  1st  of  August  1806  to  the  25th  of  March  J  807; 
which  he  said  made  an  end  of  the  question.  He  said,  that  he 
did  not  differ  from  the  principle  laid  down  by  the  defendant's 
counsel,  but  only  on  the  application  of  it  to  this  case..  Tlie 
object  of  the  temporary  repeal  was  to  give  time  for  making  thp 
experiment  as  to  the  alteration  of  the  j)eriod  in  respect  of  wetting  [  572  ] 
the  malt;  and  could  not  have  been  meant  to  abolish  every  check 
upon  fraud  against  this  branch  of  the  revenue.  It  was  a  clear 
rule,  that  by  the  repeal  of  a  repealing  statute  the  original  statute 
is  revived  (c) :  anditmust  be  the  same  thing  if  the  repealinglaw 
itself  provide  that  the  repeal  shall  be  only  temporary.  And  he 
cited  the  case  stated  in  Sir  T.  Ray.  397.  as  strongly  to  the  pur- 
pose. In  1661  the  Assembly  of  Jamaica  made  a  law  for  raising 
a  revenue  by  a  tax  on  strong  liquors,  which  was  indefinite  and 
perpetual :  afterwards  they  passed  another  law  granting  the  like 
revenue,  but  to  continue  for  two  years.  The  question  was,  whe- 
ther this  latter  was  a  virtual  repeal  of  the  former  law?  And  it 
was  held  by  Lord  C.  J.  North  and  several  of  the  Judges  assem- 
bled, upon  debate,  that  it  did  not  repeal  the  perpetual  law,  but 
only  suspended  its  power  during  those  two  years;  and  when  the 
two  years  expired  it  was  as  if  no  such  act  had  been  made. 

(a)  3  East,  205.  (b)  6  Bac.  Abr.  372.  StatujQ  D. 

(c)  6  Bac,  Abr.  372.  Statute  D. 

Harris^ 
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i      1809.  Harris,  in  reply,  relied  on  the  subsequent  acts  reviving  and 

■7 continuing  the  st.  46  (ieo.  3.  to  shew  that  the  legislature  did  not 

fiaainst  mean  to  perniittheoriginalstatute  to  reviveafterthe26th  of  Marcft 
RoGEiis.  1807;  hut  it  was  evident  that  the  act  of  the  46  Geo.  3.  was  twice 
suffered  to  expire  for  a  short  period  by  an  oversight.  And  he 
argued  that  the  inference  of  such  intent  was  allowable  to  be 
drawn  from  those  subsequent  statutes,  which  had  passed  before 
the  conviction  in  question.  That  the  case  in  Sir  T.  Ray.  was 
very  distinguishable  from  the  present;  for  there  the  second  law 
was  merely  nugatory,  as  making  the  same  provision,  though  for 
[  573  ]  a  less  time  than  the  former  one,  which  it  did  not  affect  to  repeal : 
but  here  the  second  statute  declared  the  repeal  of  the  first  in 
general  terms,  and  substituted  something  else  in  the  place  of  it, 
which  at  first  was  meant  to  be  only  temporary. 

Lord  Ellenborouoh  C.  J.  It  is  a  question  of  construction 
on  every  act  professing  to  repeal  or  interfere  with  the  provision 
of  a  former  law,  whether  it  operate  as  a  total  or  a  partial  and 
temporary  repeal.  Here  the  question  is,  whether  the  provision 
of  the  Stat.  42  Geo.  3.,  which  was  originally  perpetual,  be  en- 
tirely repealed  by  the  46th  of  the  king,  or  only  repealed  for  a 
limited  time  :  if  the  latter,  then  the  conviction,  being  after  the 
expiration  of  the  repealing  law,  which  was  only  to  continue  in 
force  till  the  25  th  of  March  1807,  was  proper.  The  last  act  recites 
indeed  that  certain  provisions  of  the  former  one  should  be  repeal- 
ed; but  this  word  is  not  to  be  taken  in  an  absolute,  if  it  appear 
upon  the  whole  act  to  be  used  in  a  limited  sense.  And  it  does  so 
appear  by  the  14th  section,  which  specifies  that  the  act  shall 
commence  on  the  1st  of  August  1806,  and  shall  continue  in  force 
until  the  25th  of  March  I8O7.  Then  bringing  forward  that 
clause  and  incorporating  it  with  the  first,  it  is  the  same  as  if  the 
act  of  the  46  Geo.  3.  had  said  in  terms  that  the  provision  in  the 
42d  of  the  king  should  be  repealed  from  the  \st  of  August  1806 
until  the  25th  of  March  1807;  which  in  effect  is  to  suspend  its 
operation  only  for  a  limited  time,  So  understanding  the  legisla- 
ture to  speak  upon  this  occasion,  it  is  unnecessary  to  consider  the 
interpretation  whichhas  been  put  on  otherrepealing  or  suspend- 
ing laws,  under  different  circumstances :  but  the  case  of  the  Ja- 
maica laws  is  no  authority  to  impeach  this  interpretation:  as  the 
[  574  ]  second  act  of  Assembly  imposing  a  certain  duty  for  two  years, 
which  had  before  been  imposed  permanently,  seems  to  have  been 
purely  nugatory.  Then  with  respect  to  the  subsequent  acts 
which  passed  after  the  46  Geo.  3.,  and  which  have  been  relied 
oujl  cannot  in/erfrora  ihein  what  the  intention  of  the  legislature 

was 
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was  in  the  46  Geo.  3.,  unless  they  had  spoken  such  intent  clearly;        1809. 
which  they  have  not  done.  1 — 

Grose  J.    The  question  turns  on  the  true  construction  of  the       asaiiisi 
46  Geo.  3.  as  to  the  intent  of  the  legislature  to  repeal  wholly,  or       Rogers. 
only  for  a  limited  time,  the  provision  in  the  42  Geo.  3.    The  46 
Geo.  3.  was  evidently  a  mere  probationary  act  suspending  the  » 

provision  of  another  act  for  a  limited  time,  in  order  to  see  what 
effect  the  new  regulation  would  have  in  suppressing  frauds 
against  the  malt  revenue.  For  this  purpose,  though  it  uses  at 
first  general  words  of  repeal,  itspecifies  precisely  the  times  when 
the  new  act  shall  commence  its  operation,  and  how  long  it  shall  , 

continue  in  force.  This  therefore  is  a  very  plain  and  clear  de- 
claration of  the  intention  of  the  legislature,  that  it  did  not  mean 
wholly  to  repeal,  but  only  to  suspend  the  operation  of  the  former 
law  for  the  time  limited:  and  the  words  of  the  subsequent  acts 
must  speak  a  contrary  intent  as  plainly  and  clearly  before  we 
could  give  it  effect. 

Lb  Blanc  J.  The  question  arises  wholly  on  the  construction 
of  the  46  Geo.  3.,  whether  it  is  to  operate  as  a  total  repeal  of  the 
42  Geo.  3.  so  as  that  the  former  provision  could  not  be  brought 
into  force  again  but  by  a  distinct  re-enactment;  or  only  for  the 
time  limited  in  the  1 4th  section.  Now  taking  the  different  clauses 
of  the  46  Geo.  3,  together,  it  appears  to  have  been  merely  an 
experimental  act  superseding  the  former  provision  during  the  [  575  J 
time  limited  by  the  14th  section;  and  if  that  were  the  meaning 
of  the  legislature  to  be  collected  from  the  whole  act,  there  is  an 
end  of  the  argument.  Then  as  to  the  subsequent  acts,  we  must 
consider  it  the  same  as  if  the  question  had  come  to  be  decided 
between  the  25th  of  March  1807  and  the  8th  of  August  in  that 
year,  when  the  first  subsequent  act  was  passed,  within  which 
period  the  information  was  laid  before  the  magistrate,  on  which 
he  was  to  decide,  and  on  which  the  conviction  was  afterwards 
founded.  The  magistrate  could  only  have  collected  the  in- 
tention of  the  legislature  from  the  two  acts  of  the  42  and  46 
Geo.  3. 

Bayley  J,  The  true  construction  of  the  stat.  46  Geo.  3. 
taken  altogether  is,  that  the  first  clause  shall  operate  only  as  a 
suspending  clause  upon  the  42d  of  the  king;  for  the  14th  clause 
says  that  "  this  act  shall  commence  and  take  effect"  only  from 
the  1st  of  August  1806  until  the  25th  of  March  1807-  Then  if 
this  act  mean  the  whole  of  the  act,  there  is  an  end  of  the  ques- 
tion.   And  I  consider  it  as  relating  to  the  whole  act,  and  after 

the 
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against 
Rogers. 


the  time  limited  by  the  act  for  it  to  take  effect,  I  consider  the 
question  the  same  as  if  that  act  were  no  longer  to  be  found  in  the 
statute  book. 

Conviction  affirmed. 


[576] 


Saturday, 
Feb.  nth. 


A  statute  fair 
being  held 
yearly  on  the 
day  after  old 
Michaelmas, 
except  when 
old  Michael- 
mas falls  on  a 
Saturday/ ;  and 
then  the  fair 
being  held  on 
the  Monday; 
held  that  a 
hiring  from 
such  Mondai/ 
till  old  Mi- 
chaelmas-day 
following  is 
not  a  yearly 
hiring  under 
which  a  settle- 
ment can  be 
obtained. 


1577] 


The  King  against  The  Inhabitants  of  Standon 
Massey  {a). 

j^LICE  KNIGHT  was  removed  by  an  order  of  justices  from 
High  Ongar  to   Standon  Massey,  in  Essex.      The  Ses- 
sions, on  appeal,  confirmed  the  order,  subject  to  the  opinion  of 
this  Court  on  the  following  case : 

Ongar  statute  fair  is  held  yearly  on  the  day  after  old  Michael- 
mas day,  except  when  old  Michaelmas  day  falls  upon  a  Saturn 
day,  and  then,  on  the  following  Monday.  At  Ongar  fair  1806, 
held  on  a  Monday,  which  was  two  days  after  old  Michaelmas 
day  in  that  year,  the  pauper  was  hired  to  serve  fV.  C.  of  Stan- 
don Massey  from  the  fair  day  till  the  old  Michaelmas  day  follow- 
ing, at  the  yearly  wages  of  41.  \0s.  She  entered  on  her  service 
upon  the  Thursday,  and  continued  therein  till  the  evening  of  the 
following  old  Michaelmas  day,  when  she  received  her  full  wages. 
The  Sessions  found  that  the  service  from  the  time  of  the  hiring 
to  the  Thursday  was  dispensed  with  by  the  master. 

Bosanquet  and  JValford,  in  support  of  the  order  of  Sessions, 
contended  that  although  the  pauper  was  in  fact  only  hired  for 
364  days,  this  was  a  good  hiring  for  a  year  within  the  statute. 
They  relied  on  The  King  v.  Newsted  (6),  in  which  a  hiring 
from  Whitsunday  to  Whitsunday  was  held  sufficient,  although 
the  period  did  not  comprehend  365  days :  and  argued  that  if  a 
hiring  from  a  moveable  feast  in  one  year  to  the  same  moveable 
feast  in  the  next  year  were  good,  a  hiring  from  an  annual  fair  to 
fair,  as  in  this  case  was  equally  good.  The  period  in  the  latter 
case  could  never  be  less  than  364  days;  but  from  Whitsunday  to 
Whitsunday  might  be  less  than  a  year  by  several  weeks. 


(a)  I  was  not  present  when  this  case  was  decided,  but  was  favoured  with 
this  report  of  it  from  Mr,  Bosanquet. 

b)  Burr.  S.  C.  660. 

Pooley 
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^n 


Stan  DON 
Massey. 


Pooley  and  Knox  contra  were  stopped  by  the  Court.  1809. 

.    Lord  Ellenborough  C.  J.     There  is  a  clear  distinction  be-     

tween  this  case  and  that  relied  upon.  There  the  hiring  was  from  g„^ltsi^ 
a  moveable  feast  to  the  same  moveable  feast  in  the  following  The  Inhabi- 
year:  here  it  is  from  two  days  after  old  Michaelmas  day  to  the  ^"^^ 
old  Michaelmas  day  following.  The  argument  that  this  is  a  good 
hiring,  because  it  is  a  hiring  from  fair  day  to  fair  day,  is  unsup- 
ported by  the  facts  found  by  the  Sessions;  the  hiring  was  neither 
from  old  Michaehnas  day  to  old  Michaelmas  day,  nor  from  fair  day 
to  fair  day.  The  cases  upon  this  subject  have  gone  far  enough ; 
and  it  is  necessary  to  look  back  to  the  statute,  which  requires  a 
hiring  for  a  year.  If  we  allow  these  constructive  hirings  to  go 
on,  we  shall  soon  have  it  contended  that  a  servant  acquires  a 
settlement  who  is  hired  by  the  keeper  of  a  boarding-school  from 
the  breaking  up  at  Christmas  to  the  breaking  up  at  Christmas, 
although  less  than  a  year  should  in  fact  be  comprised  in  the 
period. 

The  other  Judges  concurring. 

Order  of  Sessions  quashed. 


[578] 


Winter  against  Miles,  Knt.  and  Another,  late  Sheriff  Monday, 
of  Middlesex.  Feh.vkk. 


T 


HIS  was  an  action  against  the  sheriff  for  a  false  return  of  Kemhifiion 

nulla  bona  to  a  writ  of  fieri  facias  issued  at  the  plaintiff's  pl^^p  being 

K6pi  in  d.  coiz" 
suit  against  the  goods  of  his  Royal  Highness  the  Duke  of  Sussex,  stant  state  of 

residing  at  the  time  in  Kensington  palace :  and  the  only  question  preparation  to 
was,  whether  Kensington  palace  were  under  the  circumstances  King,  with  his 
entitled  to  the  privilege  and  protection  of  a  royal  palace,  so  as  to  officers,  ser- 
justify  the  sheriff  in  refusing  to  execute  civil  process  there.  The  guards  residino- 
particular  circumstancesgiven  in  evidence  were  afterwards  stated  and  doing  duty 
by  Lord  Ellenborough  C.  J.  in  giving  the  judgment  of  the  Court;  ^jj^^g  ^^^ 
and  the  whole  case  was  left  by  him  to  the  jury  at  the  trial  to  say,  some  of  the 
whether  Kensington  were  bona  fide  a  royal  palace;   and  they  i^avln^^^art- 
found  in  the  affirmative.     Upon  which  the  Court  was  moved  in  ments  there, 
last  Trinity  term  to  set  aside  the  verdict,  and  grant  a  new  trial,  ^  rovai^pa]^e 

against  the  in- 
trusion of  the  shcrifffor  the  purpose  of  executing  process  against  the  goods  of  a  person  having 
the  use  of  a  certain  apartments  tlicrein. 

on 
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1809.        on  the  ground  of  its  being  a  verdict  against  laAV  and  evidence. 

"~  And  a  rule  nisi  having  been  granted  for  the  more  solemn  consi- 

(igninst       deration  of  the  matter,  cause  was  shewn  in  last  Michaelmas  term 

Miles.        by  The  Attorney-General,   Garrow,   and  Comyn  ;  and  the  rule 

was  supported  by  Williams  Seijt.,  Marryat,  and  Barnewall.  The 

principal  authority  referred  to  was  Elderton's  case,  reported  in 

2  Ld.  Raym.  978.  and  also  in  3  Salk.  91.  284.  and  6  Mod.  73. 

and  Holt,  590.     And  there  were  also  cited  2  Inst.  548.    3  Inst. 

140—1.     4  Inst.  133.     Stat.  4  H.  7  c.  3.    33  H.  8.   c.  12. 

1  Hawk.  P.  C.  ch.  21.  and  Rex  v.  Stubbs,  3  Term  Rep.  735. 

r  579  ]      The  Court  after  the  argument  directed  the  case  to  stand  over  for 

consideration :  and  now 

Lord  Ellenborough  C.  J.  delivered  judgment. 
This  was  an  action  against  the  late  sheriff  of  Middlesex  for  a 
false  return  of  nulla  bona  to  a  writ  of  fieri  facias,  delivered  to  him 
by  the  plaintiff  for  execution  against  the  goods  of  his  Royal 
Highness  the  Duke  of  Sussex.  The  defence  made  by  the  sheriff 
was,  that  the  Duke  of  Sussex  had  no  goods  in  his  bailiwick,  ex- 
cept certain  articles  belonging  to  his  R.  H.  within  Kensington 
palace,  where  the  execution  could  not,  as  the  sheriff  contended, 
be  lawfully  executed.  And  the  question  was.  Whether  Keyi- 
sington  palace,  as  it  is  called,  was,  under  all  the  circumstances  of 
its  present  occupation,  entitled  to  the  exemptions  and  privileges 
which  are  allowed  to  belong  to  a  palace  in  which  the  king  re- 
sides ?  It  will  be  recollected  that  his  late  majesty  King  George 
the  Second  constantly  resided  there,  as  several  of  his  predecessors 
had  done  before:  that  he  died  there :  that  his  present  majesty, 
upon  his  accession,  held  his  first  council,  and  performed  his  first 
acts  of  state  and  government,  asking,  there.  It  clearly,  there- 
fore, at  that  period  was  a  royal  palace  of  hi^  present  majesty, 
entitled  to  every  exemption  which  can  be  claimed  in  respect  of 
/  any  palace  belonging  to  his  majesty.     Being  then  such  a  palace, 

the  question  is,  When  did  it  cease  to  be  so,  and  become  no  longer 
entitled  to  its  former  privileges  ?  Elderton's  case,  in  2  Ld. 
Raym.  9]S  is  the  only  reported  case  to  be  found,  which  bears 
any  resemblance  to  the  present.  The  questions  which  ©ccur  in 
this  case  were  in  some  degree  handled  and  discussed,  but  not  de- 
cided in  that  case.  Three  Justices,  Powell,  Powys,  and  Gould, 
[  580  ]  are  there  stated  to  have  agreed, "  that  the  privilege  of  the  palace 
,  "  ( Wliitehall)  remained,  though  the  queen  (the  case  occurred  in 
"  the  2d  of  Queen  Jnne)  were  not  resident."  Holt  C.  J.,  in 
Lord  Raymond's  report  of  the  case,  says,  "  If  the  court  be  kept 
"  there,  though  th^  queen's  person  be  not  present,  it  is  a  resi- 

"  deuce : 
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P  dence :  but  when  the  queen,  and  the  whole  court,  and  all  the  1809. 
"  officers,  are  removed,  has  it  then  the  privilege  of  a  palace  ? "  "" 
and  in  another  report  of  the  same  case,  in  3  Salk.  234.,  Lord  aicainst 
Holt  is  stated  to  have  held,  that  where  there  was  a  total  absence,  Miles. 
iis  in  the  principal  case,  "  where  the  queen  was  neither  present 
**  in  person,  nor  by  her  domestics,  or  any  of  her  family,  the  place 
"  was  not  privileged."  And  indeed  if  his  majesty  were,  in  the 
case  now  before  us,  neither  actually  nor  virtually  present  at 
Kensington;  neither  in  his  royal  person,  nor  by  his  oncers,  domes- 
tics, or  any  of  his  family,  according  to  Lord  Holt's  language,  it 
would  be  difficult  to  say  that  such  a  place  was  entitled  to  the  pri- 
vileges of  a  royal  palace;  and  much  more  so  if  the  palace  were 
so  occupied  by  others  as  that  his  majesty  could  not  immediately 
return  and  reside  there  in  his  own  person,  if  he  were  pleased  to 
do  so.  But  it  appears  by  the  evidence  of  Mrs.  Steele,  who  lived 
at  Kensington  palace  as  a  servant  to  the  Duke  of  Sussex,  that 
"  there  were  state-apartments  there,  and  a  throne,  &c. ;  that 
"  those  apartments  were  used  by  nobody  else ;  that  they  were 
"  reserved  for  his  majesty,  and  some  for  his  officers;  that  the 
"  apartments  occupied  by  the  Duke  of  Sussex  were  the  apart- 
"  raents  of  the  lord  chamberlain ;  and  that  his  royal  highness 
"  (who  as  a  member  of  his  majesty's  family  came  directly  within 
"  the  terms  of  Lord  Holt's  proposition,  in  the  report  in  Salkeld) 
"  used  the  furniture  which  was  furnished  for  the  lord  chamber- 
"  lain;  that  there  are  servants,  housekeeper,  &c.  of  his  majesty  [  581  ] 
"  regularly  there;  and  a  guard  in  front  of  the  palace;  that  the 
"  palace  was  kept  up  fit  for  his  majesty's  reception  if  he  should 
"  choose  to  visit  it;  that  there  was  a  deputy  housekeeper,  Mrs. 
"^  Fisher,  under  Mrs.  Strode,  the  principal  housekeeper;  that 
"  divine  service  was  performed  in  the  chapel  there  eveiy-SMndai/.'* 
Another  witness  proved  his  having  seen  his  majesty's  servants 
giving  directions  there.  It  was  not  questioned  but  that  the  gar- 
deners employed  there  were  paid  by  his  majesty,  and  that  the 
produce  of.  the  gardens  were  applied  to  his  majesty's  use.  It 
was  indeed  proved  that  some  families  resided  in  parts  of  the  pa- 
lace: but  from  the  evidence  before  stated,  tlie  palace  was,  not- 
withstanding this,  "  kept  fit  for  his  majesty's  reception  at  any 
"  time  when  he  should  choose  to  come  there."  Under  these  cir- 
cumstances it  cannot  fairly  be  said,  that  his  majesty  was  not  there 
present,  within  the  terms  used  by  Lord  Holt,  by  his  "  domestics, 
*'  or  any  of  hvi  family :"  nor  that  the  palace  was  so  occupied  as 
to  preclude  the  possibility  of  his  majesty's  immediate  personal 
return  there  at  any  time.  The  question  of  the  discontinuance  of 

any 
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1809.      .  any  place  as  a  palace  of  residence,  which  had  at  any  time  been 
'—  so  used,  by  the  sovereign  upon  the  throne,  might  involve  in  its  , 

aoainsi       discussiou  many  extremely  delicate  circumstances.     It  vt^ould  ' 
Miles.       not  be  a  very  seemly  matter  of  inquiry,  whether  his  majesty  had 
by  any  and  by  what  manifestations  of  his  royal  will  indicated  a 
purpose  of  not  returning  to  any  particular  palace.     So  long, 
however,  as  the  emblems  and  ensigns  of  his  kingly  dignity  are 
preserved  in  such  palace,  and  the  apartments  exclusively  ap- 
propriated to  his  use  are  by  his  immediate  servants  kept  ready 
and  in  a  lit  condition  to  receive  him  at  any  time;  whilst  others 
L  ^oJ  J      QJ.Q  kept  in  like  manner  for  the  use  of  his  officers;  and  some  are 
immediately  occupied  by  his  majesty's  sons;  and  no  such  use 
made  of  the  rest  of  the  palace  as  to  preclude  or  materially  in- 
terrupt his  majesty's  return  to  it  whenever  he  might  choose  so 
to  do;  his  majesty  we  think  maybe  considered  as  virtually  re- 
siding there,  within  the  more  restrained  language  of  Lord  Holt, 
as  well  as  within  the  larger  doctrine  of  the  three  other  Judges 
who  sat  with  him,  when  the  only  other  case  in  any  degree  re- 
sembling the  present  came  under  judicial  consideration.     On 
these  grounds  we  think  the  finding  of  the  jury  was  warranted 
under  the  fects  of  this  case ;  and  that  a  palace  thus  in  all  re- 
spects circumstanced  may  be  considered  as  a  place  exempt  and 
.  privileged  from  the  execution  and  service  of  the  ordinary  process 
of  the  law,  and  the  defendant  of  course  excused  in  not  having 
levied  within  its  precincts,  the  execution  in  question.     Had  it 
indeed  distinctly  appeared  in  evidence,  that  the  immediate  per- 
sonal residence  of  his  majesty  was,  by  means  of  any  occupation 
of  the  palace  incompatible  therewith,  rendered  impracticable, 
we  might  have  formed  a  very  different  conclusion  on  the  sub- 
ject before  us.     And  whenever  a  case  so  circumstanced  shall 
occur,  the  Court  will  not  feel  itself  bound  by  any  thing  now  laid 
down  from  directing  a  juiy,  that  the  exemption  in  question 
ought  in  such  a  case  to  be  disallowed. 

Rule  discharged. 


Doe, 
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Doe,  on  the  Demise  of  Sir  William  Milner,  Bart. 


against  Brightwen. 


Monday, 
Feb.  13th. 


THIS  ejectment  was  brought  by  the  lessor  of  the  plaintiff,  a  copyhold 
claiming  as  heir  at  law,  to  try  the  title  to  copyhold  lands  having  de- 
^  '  •'  '^•'  scended  to  a 

called  Netherlands,  in  the  manor  of  Tolesbury  in  Essex,  formerly  wife  as  heir  at 

part  of  the  estate  of  Sir  Thomas  Darcy,  who  left  three  daughters,  1^^'  ^^o  died 

^  Ttjr     •  1    -r^T  -r-.  •      before  admit- 

his  co-heiresses,  Frances,  Maria,  and  Elizabeth.    Frances  in  tance,  having 

1692  married  Sir  William  Dawes,  afterwards  Archbishop  of  ftrstbornea 

York,  and  died  in  1705.    The  archbishop  died  in  1724.     Maria  husband, 

married  Thomas  Butler,  whom  she  survived,  and  sold  her  share  which  died  an 

of  the  premises  in  question  to  her  sister  Elizabeth  before  1723.  husband  was 

Elizabeth  married  William  Pderrepoint,  survived  her  husband,  held  entitled 

and  died,  without  issue,  in  1758.  Frances  had  issue  by  the  arch-  Jff^^in  thina! 

bishop  Elizabeth  Dawes  and  Sir  Darcy  Dawes.  Elizabeth  Dawes  tare  of  a  te- 

(through  whom  the  lessor  of  the  plaintiff  claimed)  *married  "^"^£^"^^1?^ 

Sir  William  Milner  (the  grandfather  of  the  lessor)- in  1716,  and  England,  ac- 

died  in  March  1782.    They  had  issue  a  son  William,  who  died  cording  to  the 

/•    1         1   .     . «.  1  .       ,  1  custom  of  the 

in  1774,  leaving  the  lessor  or  the  plaintiff  his  eldest  son  and  manor; 

heir.     Sir  Darcy  Dawes  married  Sarah  Roundell  in  1723,  and  though  the 

only  evidence 
died  in  1732.     Sarah  Lady  Dawes  died  in  1773.    They  left  a  of  such  cus- 

daughter  Elizabeth,  who  in  1746  married  Edwin  Lascelles,  the  torn  on  the 

r  *r « .   T  itolls  was 

[  *o84  ]  three  in- 

stances of  husbands  admitted  as  tenants  by  the  curtesy,  according  to  the  custom,  whose  re- 
spective wives  had  been  admitted  during  their  lives ;  the  title  of  a  wife  claiming  as  heir  by 
descent  being  complete  without  admittance  by  the  general  law  of  copyhold,  and  the  title  of 
a  tenant  by  the  curtesy  being  also  by  the  operation  of  lawf. 

And  having  such  good  title  to  the  possession  as  tenant  by  the  curtesy,  his  possession  of  the 
copyhold  after  his  wife's  death  will  be  referred  to  that,  and  not  to  any  adverse  title;  though 
he  were  admitted  after  his  wife's  death  to  hold  to  him  pursuant  to  the  settlement,  by  which  the 
estate  of  the  wife  was  limited  to  the  survivor  in  fee;  so  as  to  let  in  the  title  of  the  heir  at  law 
of  the  wife  in  ejectment  brought  within  20  years  after  the  husband's  death. 

And  though  l-3d  of  the  copyhold  had  been  settled  many  years  before  upon  a  third  person  for 
life ;  but  no  surrender  having  been  made  to  the  trustees  under  the  settlement,  the  legal  estate 
had  remained  in  the  heirs  of  the  tenant  last  seised  and  admitted;  and  the  steward  of  the 
manor,  appointed  by  the  heir  at  law  and  her  husband,  had  in  his  accounts  after  the  wife's 
death  (which  was  evidence  of  his  having  done  the  same  in  her  lifetime),  for  above  20  years 
back,  debited  himself  with  the  receipt  of  2-3ds  of  the  rent  for  the  husband  on  account  of  his 
wife,  and  the  remaining  l-3d  for  such  other  person  claiming  under  the  settlement ;  yet  such 
payment  to  the  latter  must  be  taken  to  have  been  made  by  the  consent  of  the  person  entitled 
at  law  to  the  whole;  so  as  to  do  away  the  notion  of  an  adverse  possession  by  the  husband  of 
that  l-3d,  distinct  from  his  possession  of  the  other  2-3ds  as  tenant  by  the  curtesy  after  his 
wife's  death;  in  answer  to  a  claim  by  the  heir  at  law  of  the  wife  against  the  devisee  of  the 
husband,  who  set  up  an  adverse  possession  for  above  20  years  after  the  wife's  death. 

Nor  will  any  release  from  the  heir  at  law  living  at  the  time  of  such  curtesy-estate  be  pre- 
sumed during  that  period;  nor  after  his  death  from  the  present  heir  at  law,  who  might  be 
called  upon  in  eouity  to  discover  it,  if  given;  though  such  release  if  proved  or  presumed  would 
bar  the  copy  homer's  claim. 

late 
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1809.       Jiite  Lord  Harewood.   She  died  in  1764,  and  her  husband  Lord 
Harewood  in  1795;  having  had  issue  by  her  husband  a  daugh- 

DoEcxdem     ^^^  ^^,|j^  ^j  ^  shortly  after  her  birth,     the  defendant  was  the 

MiLNER.Bart 

against       tenant  in  possession  under  the  present  Lord  Harewood,  brother 

BniGin WEK.  ^yf  jjjg  2j^j.g  Lqj.j]^  fj.Qjjj  whom  he  claimed  the  premises  in  ques- 
tion by  devise,  he  having  surrendered  to  the  use  of  his  will. 

It  appeared  from  the  court-rolls  that  Darcy  Dawes  (son  and 
heir  of  Frances  Lady  Dawes,  then  late  the  wife  of  the  Rev,  Sir 
William  Dawes),  Maria  Butler,  widow,  and  Elizabeth  Pierre- 
point,  widow,  who  were  the  daughters  and  co-heirs  of  Sir  Tliomas 
Darcy,  Bart,  were  admitted  in  1712  to  hold  to  them  and  their 
heirs  as  coparceners.  But  no  surrender  or  admission  appeared 
to  have  been  made  on  the  part  of  either  of  those  three  persons, 
or  any  one  descended  from  either  of  them  (including  Mrs.  Las- 
(  celles),  until  the  admission  of  the  lessor  of  the  plaintiff,  which 
was  in  July  1808,  in  which  admission  he  is  stated  to  claim  as 
heir  at  law,  according  to  the  custom  of  the  manor,  of  Elizabeth 
Lascelles,  theretofore  Elizabeth  Dawes,  daughter  of  Sir  Darcy 
Dawes,  Bart,  deceased,  and  also  as  grandson  and  heir  of  Sir 
;  William  Milner,  Bart,  deceased. 

Gn  the  part  of  Lord  Harewood,  who  defended  this  ejectment, 
r  5g5  1  was  produced  the  settlement  on  marriage  of  Sir  Darcy  Dawes 
(the  father  of  Mrs.  Lascelles)  with  Sarah  Roundell,  dated  in 
1723,  to  which  the  archbishop  his  father  (who  had  married 
Francesone  of  the  daughters  and  three  coheiresses  of  Sir  Thomas 
Darcy)  and  Elizabeth  Pierrepoint  (another  of  the  coheiresses) 
were  also  parties.  From  the  recitals  in  that  settlement  it  ap- 
peared that  the  three  portions  to  which  Sir  Darcy  Dawes  (as  heir 
of  his  mother  Lady  Frances),  Maria  Butler,  and  Elizabeth 
Pierrepoint,  had  been  respectively  admitted  in  1712,  as  coheirs 
of  Sir  Thomas  Darcy,  were  thus  circumstanced.  In  l-3d  the 
archbishop  had  an  interest  for  99  years  determinable  on  his  life; 
t  le  inheritance  being  vested  in  his  son  Darcy.  And  in  this  third 
an  estate  for  life  was  limited  by  the  settlement  to  Sarah  Roun- 
dell: but  the  deed  recites  that  no  surrender  could  be  made  of  such 
*  third  part  to  the  uses  of  the  settlement  by  reason  of  the  then 
minority  of  Darcy  Dawes;  he  not  being  specifically  enabled  to 
make  a  surrender  by  the  private  act  of  parliament  which  had 
been  passed  to  authorize  the  settlement  during  his  minority. 
Therefore  the  archbishop  and  his  son  Darcy  covenanted  with  the 
tmstees  that  Darcy  Dawes  would  when  of  age  surrender  this 
l-3d  to  the  uses  of  the  settlement.  No  such  surrender  however 
was  ever  made.    As  to  the  other  2-3ds5  the  settlement  recited 

that 
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ihat  Elizabeth  Pierrepoint  had  purchased  her  sister  Maria  But-        1809. 

ler's  l-3d,  and  was  then  in  possession  of  both.     Sarah  Roundell      

(Lady  Dawes)  continued  in  the  reception  of  1 -3d  of  the  rents  of  S^ilKER^B^ar 
this  copyhold  till  her  death  in  1773-  Anotherinstrument  proved  against 
was  the  marriage  settlement  in  1746  of  the  late  Lord  Harewood  ^uightwen. 
(then  Edwin  JLascelles)  with  Elizabeth,  the  daughter  of  Sir 
Darcy  Dawes,  in  which  it  is  recited  that  the  said  Elizabeth  was 
entitled  to  certain  lands  (comprising  those  in  question,  partly  in 
possession,  and  partly  expectant  on  the  death  of  JSii2a6e«/i  Pierre-  r  535  i 
point,  and  in  part  also  expectant  on  the  death  of  her  mother  Sa- 
rah widow  of  her  father :  that  the  said  Elizabeth  Dawes,  being 
then  under  age  and  incapable  of  making  a  settlement,  it  was 
covenanted  that  all  her  said  property  in  possession  or  reversion 
should  be  settled  afterwards ;  and  that  all  the  property  moving 
from  either  party  should  be  ultimately  limited  on  failure  of  issue 
to  the  survivor  of  Mr.  and  Mrs.  Lascelles  in  fee.  These  trusts 
and  covenants  were  accordingly  carried  into  execution  by  a  sub- 
sequent deed  of  the  25th  of  October  1750,  after  Mrs.  Lascelles 
came  of  age,  when  similar  trusts  were  created.  Mr.  and  Mrs. 
Lascelles  levied  a  fine  of  the  freehold  estates  in  settlement,  of 
Mich.  24  Geo.  2.,  and  in  1766  Mr.  Lascelles,  after  the  death  of 
his  wife,  who  died  in  1764,  but  during  the  life  of  her  mother  Sa- 
rah Lady  Dawes,  who  lived  till  1773,  was  admitted  to  the  copy- 
hold in  question  by  an  entry  which  stated  that  he  claimed  to  be 
admitted  to  all  the  three  portions,  by  virtue  of  the  settlement 
upon  his  marriage  with  Elizabeth  Dawes;  the  habendum  on 
such  admission  being  to  Edwin  Lascelles,  pursuant  to  the  said 
marriage  settlement.  It  appeared  from  the  accounts  of  a  de- 
ceased steward  of  the  manor  and  of  the  lands  in  question,  that 
in  1770  he  had  charged  himself  thus:  "Golden  Griggs  (the 
steward)  Dr.  to  Edwin  Lascelles  Esq.  and  Lady  Dawes  (meaning 
Sara/i  Lady  J)au;e5)  for  rents  received  of  C.  Richards  (the  tenant) 
a  year's  rent  421.  to  Michaelmas  1769,  two-thirds — Edwin  Las- 
celles Esq.,  one-third — Lady  Dawes,  of  all  the  receipts." 

A  question  then  arose,  whether,  though  there  had  been  no  sur- 
render to  the  uses  of  the  settlements,  the  possession  of  Edwin 
Lascelles  (the  late  Lord  Harewood),  grounded  upon  his  admis- 
sion in  1766,  were  not  at  any  rate  any  adverse  possession  to  the  [  587  ] 
plaintiflf's  claim  as  to  the  2-3ds,  from  that  period,  and  as  to 
the  other  third,  from  the  death  of  Sarah  Lady  Dawes  in  1773. 
To  rebut  which  it  was  alleged,  on  the  part  of  the  plaintiff,  that 
the  late  Lord  Harewood  had  in  him  a  curtesy  estate  by  the  cus- 
tom, from  the  death  of  his  wife  in  1764  to  his  own  death  in  1/95, 

Vol.  X  2D  which 
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1809;       Avhicli  would  have  been  a  good  defence  to  any  ejectment  brought 
T^.  T"      by  the  lessor  of  the  plaintiff'  as  heir  at  law,  or  those  under  whom 

MiLNEj:,Bart  "^  Claimed.  In  answer  to  which  it  M^as  insisted  on  the  part  of 
agfunst  tjje  defendant,  that  in  order  to  constitute  a  riffht  to  an  estate  by 
curtesy,  it  was  ni  all  cases  necessary  for  the  Mife  to  have  been 
admitted  (a)  to  the  copyhold  in  her  lifetime  (which  she  was  not 
in  tliis  instance),  and  that  such  was  the  custom  of  this  particular 
manor:  as  to  which  the  evidence  stood  thus.  The  steward  of 
the  manor  proved  that  tenancy  by  the  curtesy  of  England  pre- 
vailed  by  cuj;tom  in  this  manor;  but  that  in  all  the  instances  he 
had  found  on  the  court-rolls,  from  whence  he  derived  his  know- 
ledge, the  wife  had  been  previously  admitted ;  though  there  was 
no  known  distinction  of  that  sort;  nor  did  he  know  of  a  hus- 
band's enjoying  without  being  himself  admitted  after  his  wife's 
jleath.  And  he  produced  three  instances  from  the  rolls.  The 
first  was  that  of  Samnel  Payne,  who  was  admitted  in  October 
1766  on  the  death  of  his  wife,  who  had  herself  been  admitted  in 
December  1751.  The  second  was  from  an  entry  of  the  7th  of 
[  58H  ]  October  17C6,  which  recites  that  Sarah  the  wife  of  Samuel  Clay 
had  been  admitted  to  her  and  her  heirs ;  and  that  she  and  her 
husband  had  surrendered  to  the  use  of  her  will :  and  at  this 
Court  it  was  presented  that  Sarah  had  died  seised  of  the  premises 
and  Samuel  Clay  informed  the  Court  that  his  wife  had  made  no 
will,  and  prayed  to  be  admitted  by  the  curtesy  of  England  and 
according  to  the  custom.  The  third  was  an  entry  of  the  4th  of 
September  1798,  by  which  it  appeared  that  Susannah  Harvey, 
having  been  admitted,  had  died,  and  that  her  husband  was  ad- 
mitted tenant  by  the  curtesy  and  by  the  custom.  The  steward 
also  said,  that  it  did  not  appear  from  the  rolls  whether  or  not  it 
were  essential  to  the  claim  of  a  tenant  by  the  curtesy  that  there 
should  have  been  issue  born.  Upon  this  part  of  the  case  the 
Ld.  Chief  Baron  considered  that  the  previous  admission  ot  tlie 
wife  was  not  necessary;  the  admission  of  the  husband  being,  as 
he  conceived,  analogous  to  an  admission  upon  a  descent.  In 
neither  case  does  any  thing  move  from  the  lord  or  any  surren- 
deror; and  the  curtesy  estate  was  permitted  to  obtain  by  reason 
of  the  inheritable  cajjacity  of  the  cliild  when  born,  and  was  con- 
tiijuedin  the  pei'son  of  the  husband  during  his  life;  and  the  want 
of  admission  of  the  mother  would  have  been  no  objection  to  the 
claun  of  the  child  to  inherit  if  it  had  lived.  And  as  to  the  steWf 
ard's  not  knowing  of  any  distinction  of  the  sort  contended  for,  the 

(a)  See  Ever  V.  Aston,  Moor,  271.  and  1  Anc^.  192. 

c  learned 
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learned  Judge  considered  the  evidence  to  be  no  more  than  this,        1809. 

that  he  knew  of  no  reputation  in  the  manor  to  that  effect:  and    ^"^         "*" 
t     r  /•!..  i,         .        .11  •    \.  1         1      Dot.  ex  clem, 

the  fact  of  admission  of  the  wives  in  the  three  instances  produced,  Milner,  Bart 

which  were  the  foundation  of  the  stew'ard's  knowledge  on  the        against 

subject^  lie  though  of  httle  weight ;  as  in  ihe  greater  number  oi 

instances  it  Would  happen  that  women  entitled  to  copyholds 

would  be  admitted,  as  they  ought  and  were  compellable  to  be : 

and  there  was  no  evidence  of  any  husband's  claim  having  been 

rejected  on  the  ground  of  the  non-admission  of  his  wife.     And 

the  mere  fact  of  the  three  husbands,  in  the  instances  adduced,     [   589  ] 

liaving  been  admitted  after  the  death  of  their  wives,  appeared 

to  the  learned  Judge  not  to  have  sufficiently  established  that 

qualifying  restriction  to  form  a  part  of  the  custom. 

Another  objection  was,  that  the  seisin  of  Mrs.  Lascelles  was  not 
sufficiently  proved,  inasmuchasthe  earliest receiptofrentproved 
was  in  1770,  for  a  period  subsequent  to  her  death  in  1/64.  But 
tbe  Ld.  Chief  Baron  thought  that,  as  the  legal  interest  in  this 
estate  descended  upon  Mrs.  Lascelles  upon  the  death  of  her  fa- 
ther Sir  Darcy  Dawes  in  1732  as  to  l-3d,  and  as  to  the  other 
2-3ds,  on  the  death  of  Elizabeth  Pierrepoint  in  17^8,  and  that 
the  steward  of  the  estate  had  been  long  dead ;  and  that,  as  there 
was  no  proof  that  the  rents  had  been  paid  to  any  other  person, 
such  payment  in  1770  was  reasonable  evidence  of  the  receipt  of 
prior  rents  by  Mr.  Lascelles  in  the  lifetime  of  his  wife,  and  was 
reasonable  evidence  also  of  the  perception  of  l-3d  part  of  them  by 
Sarah  Lady  Dawes^  That  at  law  the  trusts  of  the  settlement  of 
Sarah  Lady  Dawes  in  1723,  and  of  that  of  1746,  could  not  be 
adverted  to,  as  they  created  interests  purely  equitable,  and  no 
surrenders  had  been  made  to  the  uses  of  either  of  thein  t  and 
therefore  the  only  point  for  consideration  at  law  was  as  to  the 
course  of  descent  of  the  three  undivided  parts  of  the  copyhold. 
With  respect  to  the  l-3d  to  which  Maria  Butler-  was  admitted 
in  1712,  and  which  was  purchased  of  her  before  1723  by  Eliza- 
beth Pierrepoint  her  sister;  and  with  respect  to  the  l-3d  to  which 
Elizabeth  Pierrepoint  herself  was  admitted  at  tlie  same  time,  it 
seemed  clear  that  those  two  portions  had  descended  upon  their 
nephew  Sir  Darcy  Dawes,  and  from  him  upon  his  daughter 
INIrs.  Lascelles;  and  her  husband  Mr.  Lascelles  having  had  issue 
inheritable  by  her,  the  learned  Judge  thought  would  have  entitled 
him  to  admission  as  tenant  by  thecurtesy,  if  the  objections  made  r  590  -j 
on  the  part  of  the  defendant  were  not  well  founded;  and  that 
upon  the  expiration  of  the  husband's  curtesy  estate  by  his  death 

in 
2  D2 


590  CASES  IN  HILARY  TEIIM 

1809.  in  1795  without  issue,  the  legal  estate  descended  upon  Sir  ^ii- 
7"  Uam  Milner  as  heir  of  Elizabeth  Lascelles. 
JdiLNER,  Bart  ^^^^  it  ^^'f^s  urged,  that  the  defendant  was  at  all  events  entitled 
agniiist  to  a  verdict  for  the  remaining  third,  to  which  Frances  Lady 
Dawes,  the  common  ancestor  of  all  these  parties,  was  admitted 
in  1712,  and  in  which  Sarah  Lady  Dawes,the  wife  of  Sir  Darcy^ 
had  an  equitable  interest  for  life  under  her  marriage  settlement 
which  terminated  with  her  life  in  1773;  and  of  which  Mr.  Las- 
celles  had  an  adverse  possession  commencing  upon  his  admission 
to  the  entirety  in  1766,  But  the  Lord  Chief  Baron  was  of  opi- 
nion; that  as  no  surrender  had  been  made  to  the  uses  of  that  set- 
tlement, he  could  not  at  law  take  notice  of  the  equitable  agree- 
ment which  the  parties  had  thought  fit  to  execute  by  handing 
over  to  Sarah  Lady  Dawes  the  rents  and  profits  of  this  l-3d 
during  her  life.  That  upon  the  death  of  Sir  Darcy  Dawes  in 
1732,  to  whom  the  legal  interest  of  this  third  had  descended  from 
his  mother,  it  also  descended  on  his  only  child  Mrs.  Lascelles, 
and  that  her  husband  had  also  become  entitled  to  a  curtesy  estate 
in  this  third,  as  well  as  in  the  two  other  thirds. 

It  was  then  contended  for  tlie  defendant,  that  a  release  from 
those  under  whom  Sir  William  Milner  claimed  ought  to  be  pre- 
sumed after  so  long  a  time.  But  the  Ld.  Chief  Baron  was  of 
opinion,  that  although  Mr.  Lascelles  had  in  fact  been  admitted 
by  the  lord  upon  a  title  purely  equitable,  and  if  that  had  beenhis 
only  title,  his  possession  must  have  been  considered  as  adverse.; 
as  an  equitable  title,  was  to  that  purpose  no  title  whatever;  yet 
[  591  J  as  it  appeared  to  him  that  the  legal  title  in  all  the  three  portions 
had  centered  in  Elizabeth  Lascelles  Lady  Harewood,  a  curtesy 
estate  accrued  to  her  husband  in  the  whole;  and  that  no  pre- 
sumption could  take  place  of  his  possessing  the  estate  by  virtue 
of  a  release  grounded  on  some  other  title.  And  if  on  the  other 
hand  he  were  to  be  considered  as  having  been  in  possession  ad- 
versely for  above  20  years,  he  did  not  require  the  aid  of  any 
such  presumption  for  his  defence. 

Upon  the  whole  the  learned  Judge  was  of  opinion,  that,  dis- 
missing the  consideration  of  all  equitable  interests  not  grounded  on 
anysurrender,  so  as  to  clothe  the  trustees  with  the  legal  estate,  the 
legal  inheritance  of  the  three  undivided  parts  to  whichSir  Darn/ 
Dawes  (in  right  of  his  mother  Frances),  Maria  Butler,  and  Eli- 
zabeth Pierrepoint  were  admitted  in  1712,  centered  first  in  Eli- 
zabeth Lascelles  (Lady  Harewood) ;  that  her  husband  became 
tenant  by  the  curtesy  according  to  the  custom  of  the  manor;  and 
that  by  his  death  iu  1795  the  same  became  vested  in  the  present 

lessoi* 
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lessor  of  the  plaintiff  as  heir  at  law  of  Lady  flareioood.  And  he        1809. 

was  also  of  opinion,  that  possession  on  the  part  of  her  husband      '•- , 

for  more  than  20  years,  in  order  to  bar  the  lessor  of  the  plaintiff,  ^J^lnTu  Srt 
ought  to  have  been  an  adverse  possession  only:  but  that  if  there       against 
were  in  him  a  good  legal  title,  which  would  have  furnished  a   Brigutwbn. 
clear  defence  to  any  ejectment  brought  against  him  during  his 
life,  no  laches  could  be  imputed  to  the  party  in  whom  the  fee 
rested,  for  not  having  proceeded  before  the  expiration  of  20 
years,  or  at  any  time  before  the  death  of  the  tenant  by  the  cur- 
tesy.    And  on  this  direction  a  verdict  passed  for  the  plaintiff. 

A  new  trial  was  moved  for  in  last  Michaelmas  term,  in  order  r  592  ] 
to  take  the  opinion  of  the  Court  upon  these  several  points,  against 
which  Shepherd  Serjt.,  Garrow,  Lawes,  and  Pitcairn,  shewed 
cause  in  this  term;  and  The  Attorney-General,  Marryat,  and 
Gurney,  were  heard  in  support  of  the  rule.  In  the  absence  of 
Lord  Ellenborough,  who  was  indisposed,  the  Court  took  time 
to  consider  of  their  judgment,  which  was  now  delivered  by 

Grosts  J.  This  was  an  ejectment  for  certain  copyhold  pre- 
mises in  Essex,  which  was  tried  before  the  Lord  Ciiief  Eai\;M  at 
the  last  assizes  at  Chelmsford,  in  which  a  verdict  was  found  ge- 
nerally for  the  plaintiff.  A  rule  was  obtained  in  Michaelmas 
term  last  on  behalf  of  the  defendant,  to  shew  cause  why  there 
should  not  be  a  new  trial.  The  matter  came  on  to  be  argued  on 
the  second  day  of  this  term,  in  the  absence  of  my  Lord  Chief 
Justice.  By  the  report  it  appeared  that  the  lessor  of  the  plaintiff 
claimed  as  heir  at  law  of  Mrs.  Lascelles,  who  was  heir  at  law  of 
Sir  Darcy  Dawes,  Maria  Butler,  and  Elizabeth  Pierrepoint, 
who  had  been  admitted  to  these  premises  in  1/12,  to  hold  to  them 
and  their  heirs,  and  which  premises,  on  their  deaths,  descended 
to  Mrs.  Lascelles  as  their  heir  at  law.  But  no  admission  to  the 
premises  in  question  appeared  on  the  court-rolls  from  the  time 
of  the  admission  of  Sir  Darcy  Dawes,  Maria  Butler,  and  Eliza- 
beth Pierrepoint,  in  1712,  down  to  the  year  1/66,  when  Mr- 
Lascelles  was  admitted  to  the  premise?,  to  hold  to  him  and  his 
heirs;  and  afterward?,  in  180/  or  1808,  the  lessor  of  the  plaintiff 
was  admitted  to  the  same  premises,  Mrs.  Lascelles  died  in  1704^ 
leaving  her  husband  Edward  Lascelles,  afterwards  Lord  Hare- 
wood,  her  surviving,  and  having  had  issue  by  him  a  daughter,  [  503  ] 
who  had  died  within  a  year  after  her  birth.  Lord  Harewood 
lived  till  1795. 

•    On  the  part  of  the  defendant,  who  claimed  under  the  present 
Lord  Harewood,  it  was  contended,  1st,  that  here  had  been  an 

adverse 
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1809.  adverse  possession  from  the  death  of  Mrs,  Lascelles  in  1764,  up- 
^  7~  wards  of  40  years.  To  tliis  it  was  answered,  that  by  the  custom 
JilxLNER,  Bart  of  tli6  niiinor  the  husband  was  entitled  to  hold  the  copyhold  te- 
against  nements  of  his  wife,  after  her  death,  for  his  life.  In  the  nature  of 
tenant  by  the  curtesy;  and  that  Lord  Harewood  having  survived 
his  wife,  and  lived  till  1/95,  there  was  no  possession  adverse  to 
the  title  of  the  lessor  of  the  plaintiff  till  after  that  time  j  inasmuch 
AS  the  heir  at  law  of  Mrs.  Lascelles  could  not  recover  the  posses- 
sion of  the  premises  while  her  husband's  estate  by  the  curtesy 
existed.  And  to  prove  the  custom  of  the  manor  as  to  the  right 
of  the  husband,  in  the  nature  of  tenant  by  the  curtesy,  three 
entries  were  read  from  the  court-rolls;  the  first,  an  admission  of 
Samuel  Payne  in  October  1766,  on  the  death  of  his  wife,  who  had 
been  herself  admitted  in  December  1751.  The  second,  of  the  7th 
jof  October  1766,  which  recited  that  Sarah  the  wife  o(  Samuel  Clay 
liad  been  admitted  to  her  and  her  heirs,  and  that  she  and  her 
husband  had  surrendered  to  the  use  of  her  will :  and  it  was  pre- 
sented that  Sarafi  had  died  seised  Of  the  premises ;  and  Samuel 
Clay  informed  the  Court  that  his  wife  had  made  no  will,  and 
prayed  to  be  admitted  by  the  curtesy  of  JSng-Zand  and  according 
to  the  custom.  The  third,  of  the  4th  of  September  1798,  by  which 
it  appeared  that  Susannah  Harvey,  having  been  admitted,  had 
died;  and  that  her  husband  was  admitted  tenant  by  the  curtesy 
and  by  the  custom.  To  this  evidence  of  the  custom  it  was  objected 
on  the  part  of  the  defendant,  that  it  appeared  from  the  three  cn- 
[  594  J  tries  above  stated,  that  the  wife  had  been  previously  admitted; 
and  as  there  was  no  evidence  of  the  custom  but  these  entries  on 
the  rolls,  there  did  not  appear  any  custom  for  the  husband  to  en- 
joy as  tenant  by  the  curtesy,  except  where  the  wife  had  been  in 
her  lifetime  admitted;  Avhich  was  not  the  case  here,  as  Mrs. 
Lascelles  had  never  been  admitted,  and  therefore  her  husband 
could  not  bring  himself  within  the  custom.  But  we  think  on  this 
point,  that  the  admission  of  the  wife  is  nota  necessary  ingredient 
by  the  custom  to  entitle  the  husband  to  hold  for  his  life,  in  cases 
where  the  title  of  the  wife  is  complete  without  admission  by  the 
general  law  of  copyholds;  as  is  the  case  where  her  title  is  as  heir ; 
in  which  case  any  person  may  derive  title  through  her  by  opera- 
tion of  law  without  admittance;  and  the  title  of  the  husband  is 
by  operation  of  law.  In  the  present  case  Mrs.  L-ascelles's  title  was 
as  heir  to  the  three  coparceners:  her  title  was  complete  without 
admission,  to  all  purposes,  except  as  against  the  lord,  with  re- 
spect to  his  right  to  his  fine :  and  therefore  we  think  that  the 
entries  given  in  evidence  were  sufficient  to  support  the  custom  of 

tenancy 
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tenancy  by  the  curtesy,  without  the  qualitication  of  admittance        1809. 

of  the  wife,  inasmuch  as  her  title  was  such  as  not  to  require  ad-      — 

mittance  to  perfect  it.  ^I,^^^„^  Bart 

The  plaintiff  then  proved  in  evidence  the  iiccounts  of  a  former  agaimt 
steward  of  this  estate  in  17/0,  now  deceased,  in  which  he  charges  Brighiwen. 
himself  thus:  "  Golden  Griggs  (the  steward)  Dr.  to  Edwin  Las^ 
"  celles  Esq.  and  Lady  Dawes,  for  rents  received  of  C.  Richard- 
*'  son  (the  tenant)  a  year's  rent  421.  to  Michaelmas  1769. — Two- 
"  thirds  Edwin  Lascelles  Esq. — one-third,  Lady  Dawes."  This 
Lady  Dawes  was  the  mother  of  Mrs.  Lascelles;  to  which  Lady 
Dawes  a  life  estate  had  been  limited  on  her  marriage  in  one-third 
part  of  the  premises  in  question;  but,  for  want  of  a  surrender,  [  595  ] 
the  limitations  of  that  settlement,  as  to  the 'copyhold  part,  were 
not  valid  at  law.  And  on  this  evidence  it  was  contended  for  the 
defendant,  that  although  it  afforded  fair  ground  for  the  jury  to 
find  Mrs.  Lascelles  in  her  lifetime,  and  afterwards  Mr.  Lascelles, 
in  possession  of  two- thirds  of  the  premises  till  his  death,  by 
receipt  of  two-thirds  of  the  rents  and  profits;  yet  it  shewed 
themout  of  possession  of  the  remaining  one-third,of  which  Lady 
Dawes  was  in  possession,  which  possession  was  adverse  to  the 
lessor  of  the  plaintiff;  And  that  at  all  events  therefore  the  de- 
fendant is  entitled  to  a  verdict  in  his  favour  as  to  tlys  one-third. 
But  on  this  point  we  think  that  no  distinction  can  be  made  be- 
tween the  2-3ds  and  the  l-3d ;  for  the  payment  of  the  l-3d  of  the 
rents,  being  made  to  Lady  Dawes  under  her  equitable  title  by  the 
steward  of  the  whole  estate,  must  be  considered  as  a  payment 
made  to  her  by  the  order  and  with  the  consent  of  the  person  enti- 
tled at  law  to  the  whole,  in  consideration  of  the  equitable  claim, 
that  is,  by  Mrs.  Lascelles  in  her  lifetime,  and  Mr.  Lascelles  after 
her  death;  and  amounts  to  the  same  thing  as  if  they  had  received 
the  whole  rent,  and  afterwards  paid  l-3d  to  another  person  to 
whom  they  had  by  an  instument  not  valid  in  law  agreed  to  pay  it. 

The  third  objection  made  by  the  defendant  to  the  plaintiif's 
title  to  recover,  is  that  here  was  ground  to  [jresume  a  release  from 
Sir  lV7n.  Milner,  or  some  person  under  whom  he  claimed:  and 
it  was  correctly  stated  at  the  bar  that  although  copyhold  premises 
can  only  pass  by  surrender,  and  not  by  release,  yet  that  a  release 
given  by  a  person  claiming  title  to  a  person  in  actual  possession 
will  extinguish  such  releasor's  title  or  claim:  and  that  in  this 
case  Mr.  Lascelles  having  been  actually  admitted  tenant  on  the 
court-rolls  in  17^6,  and  in  possession  of  the  estate,  Avas  capable  [  595  ] 
of  taking  a  release  from  the  lessorof  the  pIaintiff',Sir  fVm.  Milner, 
or  from  his  grandfather,  who  survived  hisfather  and  died  in 

'1782. 
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1809.        1782.     On  this  point  however,  we  do  not  see  sufficient  ground 

for  presuming  such  release:  for  Sir  Wm.  Milner,  the  grand- 

MiLNER  Bart  father,  died  during  the  continuance  of  the  estate  by  curtesy  of 
against  the  late  Lord  Harewood,  during  which  time  the  grandfather, 
Sir  Wm.  MilneTi  could  not  have  set  up  any  claim  to  the  posses- 
sion of  this  estate:  and  from  the  death  of  the  late  l^ord  Hare- 
wood  to  the  present  time  the  title  has  been  in  the  present  lessor 
of  the  plaintiff,  from  whom  a  release  shall  not  be  presumed, 
especially  when  he  might  by  proceedings  in  equity,  be  called 
on  to  discover  whether  such  release  were  ever  executed  by 
him.  We  therefore  think  that  the  verdict  in  favour  of  the 
plaintiff  for  the  whole  is  right,  und  that  the  rule  for  the  new 
trial  should  be  discharged. 
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PRINCIPAL    MATTElRS. 


ABATEMENT. 

ONE  indicted  for  a  misdemeanor 
ma^  plead  in  abatement  a  mis- 
nomer of  his  surname,  Shakepear  for 
Shakespear ;  which  shall  not  be  taken 
for  idem  sonans :  and  the  plea,  con- 
cluding with  praying  judgment  of  the 
said  indictment,  and  that  he  may  not 
he  compelled  to  answer  the  same,  is 
good.  The  King,  v.  Shakespeare,  T. 
48G.S.  83 

.  In  abatement  the  Court  will  give  no 
other  than  the  proper  judgment 
prayed  for  by  the  party ;  but  m  the 
case  of  pleas  in  bar,  the  Court  will 
give  that  which  appears  to  them  to 
be  the  proper  juagment  upon  the 
whole  record,  whether  regularly  prayed 
for  or  not.  ib. 

.  A  plea  of  ancient  demesne  was  per- 
mitted to  be  filed  de  bene  esse  within 
the  four  first  days,  pending  a  rule 
nisi  for  permission  to  allow  the  plea 
so  filed.  Doe  dem.  Morion  v.  Koe, 
H.  49  G.  3.  523 

ACCOUNT  STATED. 

See  Assi'MPSiT,  2. 


ACTION  ON  THE  CASE, 

See  Pleading,  14. 

ADMIRALTY, 

See  Assumpsit,  4. 
The  Vice-Admiralty  Courts  abroad 
have  no  authority,  upon  the  mere 
petition  of  the  captain  of  a  ship 
bound  on  a  foreign  voyage,  to  de- 
cree the  sale  of  such  ship,  reported 
upon  survey  not  to  be  sea-worthy, 
or  repairable  so  as  to  carry  the  cargo 
to  its  place  of  destination,  but  at  an 
expence  exceeding  the  value  of  the 
ship  when  repaired.  Nor  does  it 
appear  that  the  master  has  any  ori- 
ginal authority  to  sell  the  ship  under 
such  circumstances,  and  to  put  an 
end  to  the  adventure  by  such  discre- 
tionary act  of  his  own,  when  he 
might  in  fact  have  repaired  the  ship 
and  continued  the  voyage.  But  sup- 
posing he  has  such  authority  exercised 
bona  fide  in  a  case  of  necessity,  still 
tlie  vessel,  subsisting  as  such,  and  ca- 
pable of  being  used  for  the  purposes 
of  navigation,  and  so  used  in  fact 
after  some  repairs  on  the  spot,  can 
only  be  conveyed  by  the  captain  in 

the 
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APPEAL. 


the  form  prescribed  by  the  register 
acts ;  and  the  requisites  of  those  acts 
not  having  been  compHed  with,  the 
sale  in  question  was  held  to  transfer 
no  property  to  the  vendee.  Reid  v. 
Darby,  T.  48  G.  3.  143 

ADMINISTRATOR  AND  EXE- 
CUTOR. 

1.  Administrators  declaring  in  trover  on 
a  possession  of  the  goods  by  their  in- 
testate, and  a  conversion  in  their  own 
time,  and  being  nonsuited,  are  liable 
to  costs;  for  the  fact  of  their  posses- 
sion is  immaterial ;  and  they  may  sue 
in  their  own  right.  HoUis  v.  Smith, 
M.  49  G.  3.  293 

2.  A  count  in  covenant,  charging 
the  defendants  as  executors  for 
breaches  of  covenant  by  their  testa- 
tor as  lessee,  who  had  covenanted 
for  himself,  his  executors,  and  as- 
signs^ may  l»e  joined  with  another 
coimt,  charging  them  that  after  the 
testator's  death,  and  their  proving 
the  will,  and  during  the  term,  the 
demised  premises  came  by  assign- 
ment to  one  X).  A.,  against  whom 
breaches  were  alleged ;  and  con- 
cluding that  so  neither  the  testator, 
nor  the  defendants  after  his  death, 
nor  D.  A.  since  the  assignment  to 
him,  had  kept  the  said  covenant,  but 
had  broken  the  same.  And  plene 
administraverunt  may  be  pleaded  to 
both  counts.  Wilson  v.  Wigg,  XI.  49 
G.3.  313 

3.  It  is  not  enough  for  the  executor  of 
an  executor,  sued  for  breach  of  cove- 
nant made  by  the  original  testator, 
to  plead  plene  administravit  of  all 
the  goods  and  chattels  of  the  ori- 
ginal testator  at  the  time  of  his  death 
come  to  the  hands  of  the  defendant, 
&c.  without  also  pleading  plene  ad- 
ministravit  by  the  first  executor ;  or 
at  least  that  ne,  the  second  executor, 
had  no  assets  of  the  first ;  so  as  to 
shew  that  he  had  no  fund  out  of 
which  any  devastavit  by  the  first  ex- 
ecutor could  be  made  good.  Wells 
V.  Fydell,  M.  49  G.  3.  315 

AFFIDAVIT  to  hold  to  bail. 

An  affidavit  to  hold  to  bail,  stating  that 
the  defendant  was  indebted  to  the 
plaintiff's  £o  much  for  interest-money, 


under  and  by  virtue  of  an  agreement  ^ 
is  not  sufficient.  Brook  v.  Trist,  M. 
49  G. 3.  358 

ANCIENT  DEMESNE. 

See  Abatement,  3. 

ANNUITY. 

The  grantor  of  an  annuity,  and  his 
sureties  having  given  their  joint  and 
several  bond,  whereby  they  bound 
themselves,  their  heirs,  executors, 
and  administrators,  to  secure  the  an- 
nuity; a  memorandum  stating  ge- 
nerally that  they  became  bound  to  the 
grantee,  &c.  though  it  may  be  good, 
without  stating  that  they  became 
jointly  and  severally  bound,  as  not 
being  inconsistent  with  the  extent  of 
their  obligation;  yet  is  bad,  for  the 
omission  of  stating  the  extent  of  the 
security  in  respect  to  their  heirs; 
these  not  bemg  bound  as  personal 
representatives  are  without  being 
named.  Horwaod  v.  Undahill,  T. 
43  G. 3.  123 

APPEAL. 

Though  an  appeal  against  an  order  of 
removal  has  been  entered  and  ad- 
journed once  by  virtue  of  the  stat.  9. 
G.  1.  c  7.  s.  8:  and  though  the  jus- 
tices in  sessions  have  a  cnscretionary 
power  to  determine  whether  reason- 
able notice  has  been  given  of  the  ap- 
pellant's intention  to  proceed  on  the 
trial  of  such  adjourned  appeal;  yet  if 
they  dismiss  the  appeal  at  such  ad- 
journed sessions,  without  hearing  it, 
on  the  ground  that  they  have  no  au- 
thority to  try  it  for  want  of  a  sutfi- 
cient  length  of  notice  to  the  respond- 
ents, according  to  a  new  rule  of  prac- 
tice promulgated  two  sessions  bctbre, 
but  then  first  acted  upon,  and  whicii 
was  not  known  to  tlie  appellant's  at- 
torney, who  had  given  the  former 
usual  notice :  this  court  will  grant  a 
mandamus  to  die  sessions  to  enter 
continuances  and  hear  the  appeal. 
'The  King  v.  the  Justices  of  Wiltshire, 
M.  49.  G.  3.  404 

ARREST  OF  JUDGMENT. 
See  Pleading,  14. 

ASSUMPSIT. 

1.  A  wagering  contract  for  50  guineas, 

that 


ASSUMPSIT. 


599 


that  the  plaintiff  would  not  marry 
within  six  years,  is  prima  facie  in  re- 
straint of  marriage,  and  therefore 
void;  no  circumstances  appearing  to 
sliew  that  such  restraint  was  prudent 
and  proper  in  the  particular  instance, 
Hartley  v.  Rice,  T.  48  G,  3.  22 

2.  A  collector  or  rentor  of  turnpike  tolls, 
though  illegally  appointed,  without 
the  forms  prescribed  by  the  act  of 
parliament,  may  still  recover,  upon  a 

;- count  for  an  account  stated,  the 
amount  of  the  tolls  for  which  he  had 
credited  the  defendant  passing  through 
the  gate ;  no  objection  being  made  to 

,  the  plaintiff's  title  by  the  trustees  or 
creditors  of  the  turnpike.  And  the 
plaintiff  having  sent  to  the  defendant 
an  account  of  the  tolls  due,  who  not 
long  after  sent  bl.  inclosed  in  a  letter 
to  the  plaintiff',  in  which  he  stated 
that  she  should  have  the  remainder 
next  week,  is  evidence  of  such  an  ac- 
count stated,  and  a  recognition  of  the 
intestate's  title  to  be  accounted  with 
for  the  tolls.     Peacock  v.  Harris,  T. 

48  G.  3.  •       104 
S.  The  authority  of  one  partner  to  bind 

another,  by  signing  bills  of  exchange 
and  promissory  notes  in  their  joint 
names,  is  only  an  implied  authority, 
and  may  be  rebutted  by  express  pre- 
vious notice  to  the  party  taking  such 
security  from  one  of  them,  that  the 
other  would  not  be  liable  for  it.  And 
this,  though  it  were  represented  to  the 
holder  by  the  partner  signing  such 
security,  that  the  money  advanced  on 
it  was  raised  for  the  purpose  of  being 
applied  to  the  payment  of  partnership 
debts;  and  though  the  greater  part  of 
it  were  in  fact  so  applied.  Nor  can 
he  recover  against  the  other  partner 
the  amount  of  the  sum  so  applied  to 
the  payanent  of  the  partnership  debts 
against  such  notice.  lA)rd  Viscount 
Gullway,  V.  Mathew  and  Another,  M. 

49  G.  3.  264 
4,    Where  in  a    charter-party   freight 

was  to  be  paid  at  so  much  per  ton, 
on  a  right  and  true  delivery  of  the 
homeward-bound  cargo  from  Hondu- 
ras Bay  to  London ;  and  the  ship  and 
cargo,  after  capture  and  re-capture, 
having  been  wrecked  at  St.  Kitts, 
into  which  they  were  carried  by  the 
re-captors,  a  sale  of  the  cargo  was 
directed  by  the  vice-admiralty  court 
-     there,     on    the    application    of    the 


master,  acting  bond  fide  for  the  be- 
nefit of  all  concerned,  but  without 
orders  from  any;  and  the  proceeds 
of  the  sale  were  remitted  to  the  ship 
owners.  Held  that  the  freighter 
might  recover  such  proceeds  in  as- 
sumpsit for  money  had  and  received, 
without  allowing  freight  pro-rata 
itineris.  For  such  form  of  action  for 
the  proceeds  of  an  illegal  sale  of 
goods,  is  only  a  waver  of  any  claim 
for  damages  for  the  tortious  act ; 
taking  the  actual  proceeds  of  the 
sale  as  the  value  of  the  goods,  (sub- 
ject to  the  legal  consequences  of 
considering  the  demand  as  a  delt; 
which  adntits  of  a  set-off,  &c.)  but 
does  not  recognize  the  right  of  the 
vendor  so  to  convert  the  goods.  And 
here  the  act  of  conversion  (for  such 
it  must  be  taken  to  be)  being  made 
by  the  master,  who  is  the  general 
agent  of  the  ship  owners ;  (and  not 
as  in  Baillie  v.  Modigliani,  by  the  act 
of  a  court  of  competent  jurisdiction,) 
was  unlawful,  and  discharged  the 
claim  of  the  ship-owners  for  freight 
pro-rata  itineris.  Hunter  v.  Prinsep, 
M.  49  G.  3.    ■  378 

.  But  the  plaintiff  could  not  recover 
against  the  ship  owners,  upon  special 
counts  framed  upon  the  bills  of  lading 
signed  by  the  master ;  as  well  because 
they  contained  exceptions  of  the  very 

f)erils  by  which  the  loss  happened;  as 
because  the  defendants  having  ex- 
pressly contracted  with  the  plaintiff 
under  seal,  could  not  be  charged  ii> 
respect  of  the  same  subject  matter  by 
a  contract  not  under  seal,  and  signed 
by  their  master,  only,  and  not  by 
themselves.  ibid. 

.  Under  an  agreement  in  the  nature 
of  a  charter-party,  whereby  the  plain- 
tiff let  his  ship  to  freight  to  the  de- 
fendants on  a  voyage  trom  Shields  la 
Lislwn,  with  convoy;  the  freight  to 
be  paid  on  right  delivery  of  the  cargo  ; 
the  ship  having  sailed  from  Shitlds 
with  her  cargo,  and  joined  convoy  at 
Portsmouth;  and  after  being  detained 
near  a  montli  oft'  Lymington,  her 
sailing  orders  being  recalled  by  the 
convoy,  in  consequence  of  the  oc- 
cupation of  Portugal  by  the  enemy ; 
and  the  defendants  have  refused  to 
accept  the  cargo  at  Portsmouth,  to 
which  the  ship  returned,  it  was  un- 
loaded by  the  plaintiff,  after  notice 
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BAIL-BOND. 


BANKRUPT. 


to  the  defendant,  and  then  was  sold 
by  consent  of  both  parties  without 
prejudice:  held  that  the  plaintiif 
could  not  recover  freight  pro  rata, 
or  demurrage.  Liddard  v.  Lopes,  H. 
40  G.  3.  5'26 

7.  The  master  and  the  freighter  of  a 
vessel  ,of  400  tons  having  mutually 
agreed  in  writing,  that  the  ship,  being 
fitted  for  the  voyage,  should  proceed 
to  St.  Petersburg,  and  there  load 
from  the  freighters'  factor  a  complete 
car^o  of  hemp  and  iron,  and  pro- 
ceed therewith  to  London,  and  deliver 
the  same,  on  being  paid  freight,  &c. ; 
held  that  the  master,  after  taking 
in  at  St.  Petersburg  about  half  a  cargo, 
having  sailed  away  upon  a  general 
rumour  of  a  hostile  embargo  being 
laid  on  British  ships  by  the  Russian 
government,  was  liable  in  damages  to 
the  freighter  for  the  short  delivery  of 
the  cargo ;  though  the  jury  found 
that  he  acted  bona  fide,  and  under  a 

.  reasonable  and  well-grounded  appre- 
hension at  the  time ;  and  a  hostile 
embargo  and  seizure  was  in  fact  laid 
on  six  weeks  afterwards.  Atkinson  v 
KUchie,  H.  49  G.  S.  530 

ATTACHMENT. 
See  Insolvent  Debtor,  1. 

BAIL  IN  ERROR. 

Bail  in  error  is  not  necessary  upon  the 
Stat.  Jac.  I.e.  8.  in  debt  on  bond  con- 
ditioned for  the  payment  of  money, 
and  also  for  perjorrning  covenants  in  a 
mortgage  deed.     Butler  v.  Bruslifield, 

.      M.  49  G.  3.  407 

BAIL-BOND. 

Where  the  principal  surrendered  to  the 
gaoler  at  the  county  gaol,  in  dis- 
charge of  his  bail  to  the  sheriff,  be- 
fore 12  o'clock  on  the  first  day  of 
term,  being  the  return-day  of  the 
writ,  and  me  under  sheriff  signified 
his  assent  to  the  surrender  bv  return 
of  post  the  next  day,  at  the  distance 
of  17  miles;  held  sufficient  to  dis- 
charge the  bail-bond,  of  which  the 
plaintiff  had  taken  an  assignment  af- 
terwards, with  notice  of  such  sur- 
render. Plimpton  V.  Howell^  T.  48 
G.  3.  -  100  I 


1.  A  new  assignee  of  a  bankrupt  may 
sue  in  debt  upon  a  judgment  reco- 
vered by  a  former  assignee,  displaced 
by  the  Lord  Chancellor;  which  judg- 
ment was,  "for  damages  sustained, 
for  injuries  committed  as  well  by  the 
defendant  against  the  bankrupt  be- 
fore his  bankruptcy,  as  also  against 
the  assignee,  as  such,  after  the  bank- 
ruptcy." For  such  recovery  will  be 
presumed  to  have  been  for  injuries 
done  to  the  bankrupt's  estate  and 
effects.  And  the  plaintiff  may  de- 
clare in  a  general  form,  as  having 
been  duly  constituted  and  appointed 
assignee,  &c.  De  Cosson  v.  Vaughan, 
T.48G.  3.  61 

2.  A  covenant  in  a  charter-party  of 
affreightment,  to  pay  freight  to  the 
owner  for  the  hire  of  the  vessel,  is 
not  transferred  to  the  vendee  by  a  bill 
of  sale  of  the  ship  made  during  the 
voyage ;  and  such  owner  afterwards 
becoming  bankrupt,  his  assignees, 
and  not  the  vendee  of  the  phip,  have 
the  legal  right  to  receive  the  freight 
and  demurrage  due  from  the  freight- 
er upon  the  charter-party.  Spildt  v. 
Boxvles,  M.  49  G.  3.  279 

3.  Two  of  three  partners  affecting 
but  without  authority,  to  bind  the 
firm  by  deed,  assigned  a  debt  due  to 
them  from  a  correspondent  abroad, 
without  his  privity,  to  a  creditor  at 
home,  and  afterwards  by  direction  of 
such  correspondent  drew  a  bill  of  ex- 
change in  the  name  of  the  firm 
upon  his  agent  here,  which  was  ac- 
cepted, payable  to  their  own  order 
for  the  amount  of  the  debt ;  and  then 
the  tvio  partners  having  in  the  mean 
time  committed  acts  of  bankruptcy, 
indorsed  such  bill  to  the  creditor  of 
the  firm  in  part  satisfaction  of  his 
debt;  and  afterwards  separate  com- 
missions were  sued  out  against  the 
two  partners,  who  were  declared 
bankrupts,  and  their  effects  assigned ; 
the  other  partner  being  all  the  time 
abroad.  Held,  1st.  That  by  such  in- 
dorsement of  the  bill  by  the  two,  after- 
acts  of  bankruptcy  committed  by 
them,  though  before  the  commissions 
issued,  nothing  passed  to  the  credi- 
tor; for  the  bankrupt  partners  had 
by  relation  ceased  at  the  time  of  stich 
indorsement  to  have  any  control  over 
the  joint  stock  as  partners,  and  there- 
fore could  not  bind  cither  the  pro- 
perty 
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perty  of  their  assignees  or  of  their 
solvent  partner.  2dly,  That  the  sol- 
vent partner  might  join  with  the  as- 
signees of  the  other  two  in  maintain- 
ing an  action  for  money  had  and  re- 
ceived, to  recover  back  from  the  cre- 
ditor the  amount  of  the  bill  received 
by  him  from  the  acceptor.  3dly, 
That  such  creditor  could  not  setoff 
a  greater  demand  which  he  had  upon 
the  joint  firm,  though  represented  by 
the  different  plaintiffs.  Thomason, 
jointly  with  Hipgip  and  others,  Assig- 
nees of  UnderhiU  and  Guest,  v.  ¥rert, 
H.  49  C  3.  418 

BEECH. 
See  Timber,  1. 

BILLS  OF   EXCHANGE  A Ni> 
PROMISSORY  NOTES. 

See  Partner,  1. 

A  promissory  note  for  100/.  payable  to 
plaintiff  or  order,  and  originally  ex- 
pressed to  he  Jar  value  received,  gene- 
rally being  altered  the  next  day  upon 
the  suggessioti  of  one  of  the  parties, 
by  the  addition  of  the  words  for  the 
good-will  of  the  lease  and  trade  of  Mr. 
K.  deceased,  requires  a  new  stamp; 
such  words  being  material,  and  not 
having  been  origmally  intended  to  be 
inserted,  and  omitted  by  mistake. 
Kuill  v.  Williams,  H.  49  G.  3.        431 

BILLS  OF  LADING. 

Where  in  a  charter-party  freight  was  to 
be  paid  at  so  much  per  ton,  on  a  right 
and  true  delivery  of  the  homeward  hound 
cargo  from  Honduras  Bay  to  London ; 
and  the  ship  and  cargo,  after  capture 
and  recapture  having  been  wrecked 
at  St.  Kitts,  into  which  they  were 
carried  by  the  recaptors,  a  sale  of  the 
cargo  was  directed  by  the  Vice-Ad- 
miralty Court  there,  on  the  application 
of  the  master  acting  bona  fide  for  the 
benefit  of  all  concerned,  but  without 
orders  from  any ;  and  the  proceeds 
of  the  sale  were  remitted  to  the  ship- 
owners. Held  that  the  freighter  niight 
recover  such  proceeds  in  assumpsit  for 
money  had  and  received  without  al- 
lowing freight  pro  rata  itineris.  Bui 
he  could  not  recover  against  the  ship- 
owners, upon  special  counts  framed 
upon  the  bills  of  ladmg  signed  by  the 
master ;  as  well  because  they  con- 


tained exceptions  of  the  very  perils  by 
which  the  loss  happened ;  as  because 
the  defendants,  having  expressly  con- 
tracted with  the  plaintiff  under  seal, 
could  not  be  charged  in  respect  to  the 
same  subject  matter  by  a  contract  not 
under  seal,  and  signed  by  their  master 
only,  and  not  by  themselves.  Hunter 
v.  Princep,  M.  49  G.  3.  378 

BOND. 

See  Annuity,  1. 

1.  The  laches  of  obligees  in  a  bond, 
(conditioned  for  the  principal  obliger 
to  account  for  and  pay  over  from  time 
to  time  all  such  tolls  as  he  should 
collect  for  the  obligees,)  in  not  pro- 
perly examining  his  accounts  for  8  or 
9  years,  and  not  calling  upon  the 
principal  for  payment  so  soon  as  they 
might  have  done  for  sums  in  arrear 
or  unaccounted  for,  is  not  an  estoppel 
at  law  in  an  action  against  the  sure- 
ties. The  Trent  Navigation  Company 
V.  Hurley,  T.  48  G.  3. 

2.  The  Prince  of  Wales  having  granted 
an  annuity  for  his  own  life,  payable 
by  the  treasurer  of  his  privy  purse, 
which  annuity  was  assigned  by  the 
grantee  to  another  with  the  Prince's 
assent;  and  a  surety  having  given 
bond  to  the  assignee  of  the  annuity, 
conditioned  to  pay  it,  if  the  Prince, 
or  the  treasurer  of  his  privy  purse,  or 
any  other  person  for  the  Prince,  did 
not  pay  it  at  the  respective  quarter- 
days  :  held  that  the  surety  was  bound 
at  all  events  at  law  by  the  terms  of 
the  obligation  to  pay  it,  if  the  Prince, 
&c.  did  not  at  the  stipulated  times  of 
payment ;  whether  or  not  the  grantee 
or  assignee  of  the  annuity  had  the 
right  or  means  of  compelling  payment 
against  the  principal  or  his  funds,  by 
reason  of  any  default  of  such  grantee 
or  assignee  in  not  presenting  a  parti- 
cular of  his  demand  to  the  Prince's 
treasurer,  as  required  in  all  cases 
within  the  stat.  35  G.  3.  c.  125.  s.  7. 
on  pain  of  being  foreclosed  of  such  de- 
mand; whatever  equitable  claim  might 
be  founded  by  the  surety  on  such 
neglect.  O'Kelly  v.  Sparkes,  M.  49 
G.  3.  369 

BOOKS. 
See  Evidence,  1.  2. 
BUILDING  ACT. 
Where  notice  of  pulling  down  and  re- 
building 
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.  building  a  narty-wall  was  given  un- 
der the  building  act  14  G.  S.  c.  78., 
and  the  tenant  of  the  adjoining  house, 
who  was  under  covenant  to  repair, 
finding  it  necessary,  in  consequence, 
to  shore  up  his  house,  and  to  pull 
down  and  replace  the  wainscot  and 
partitions  of  it,  instead  of  leaving  such 
expences  to  be  incurred  and  paid  by 
the  owner  of  the  house  giving  notice 
in  the  manner  prescribed  hy  the  act, 
and  afterwards  paying  the  same  to 
him  upon  demand,  employed  worH- 
men  of  his  own  to  do  those  neeessary 
works,  and  paid  them  for  the  same  ; 
held  that  he  could  not  recover  over 
against  his  landlord  such  expences 
incurred  by  his  own  orders,  and  paid 
for  by  him  in  the  first  instance ;  all 
the  powers  and  authorities  given  by 
the  act  in  respect  of  any  works  to  be 
done,  being  given  to  the  owner  of  the 
house  intended  to  be  pulled  down  and 
rebuilt,  and  the  landlord  of  the  ad- 
joining house  being  only  liable  by  the 
act  to  reimburse  his  tenant-money 
paid  by  him  to  the  other  owner  for 
such  works  as  are  authorized  to  be 
done  by  such  other  owner  in  respect 
of  such  adjoining  house,  Robinson  v. 
LewiSf  T.  48  G.  3.  227 

CARGO. 
SeeSntv,  3,4.' 

CARRIAGES. 

See  Turnpike.  1. 

CASE   EXPLAINED. 
1.  Molten  V.  Cheesley.  21 

CHARITABLE  USES. 

See  Mortmain,  1. 

CHARTER-PARTY. 

See  Assumpsit,  4,"  5,  6. 

1.  The  clauses  in  the  East  India  Com- 
pany's charter-parties,  whereby  the 
Company  agree  to  allow  200/.  per 
month  for  provisions  while  the  ship 
remains  in  India  or  China,  to  be  com- 
puted from  the  delivery  of  the  Com- 
pany's dispatches  (if  any)  at  the 
ship's  "  fint  consigned  port,  until  she 


shoidd  be  dispatched  from  her  last 
port  in  India  or  China  to  return  to 
Ettropo,"  is  to  l>e  understood  of  her 
last  consigned  port;  and  will  not  in- 
clude the  time  which  elapsed  after 
her  departure  from  Canton  (which 
was  her  last  consigned  port  according 
to  her  sailing  instructions,)  on  her 
return  to  Europe^  from  which  course 
she  was  driven  by  stress  of  weather, 
and  forced  to  put  into  Bonihay  for  re- 
pairs) before  she  was  again  dispatched 
for  Europe.  But  after  the  snip  was 
ready  to  sail  again  from  B'nubay,  the 
Company  having  detained  her  two 
months  longer  for  convoy  before  they 
again  dispatched  her  for  Europe,  they 
paid  the  200/.  a-month  foe  that  period. 
And  the  14/.  covenanted  to  be  paid 
by  the  Company  to  the  ship-owner 
in  England  tor  each  ])assenger  or- 
dered on  board  the  ship  in  India  by 
the  Company's  agents,  is  payable, 
notwithstanding  the  loss  of  the  ship 
before  her  arrival  in  the  Thames. 
Moffiit  v.  The  East  India  Company,  H. 
49  G.  3.  468 

2.  A  covenant  in  a  charter-party  of 
affreightment,  that  the  owner  shall 
at  his  expence  forthwith  make  the 
ship  tight  and  strong,  &c.  for  a  voy- 
age for  twelve  months,  &c.  and  keep 
her  so,  is  not  a  condition  precedent 
to  the  recovery  of  freight,  after  the 
freighter  had  taken  the  ship  into  his 
ser\'ice  and  used  her  for  a  certain 
period ;  but  if  the  freighter  be  after- 
wards  delayed  or  injured  by  the  ne- 
cessity of  repairing  her,  he  has  his 
remedy  in  damages.  But  if  the  own- 
er's neglect  to  repair  in  the  first  in- 
stance had  precluded  the  freighter 
from  making  any  use  of  the  vessel, 
that  would  have  gone  to  the  whole 
consideration,  and  might  have  been 
insisted  on  as  a  bar  to  the  action. — 
Havelock    v.    Geddes,   U.    49    G.  3. 
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3.  A  ship  having  been  let  to  freight 
for  twelve  months,  and  for  such 
longer  period  as  the  freighter  should 
detain  her,  for  which  certain  propor- 
tions of  the  freight  were  to  be  paid 
at  the  end  of  2, 6, 10,  and  14  months, 
&c. ;  it  is  no  answer  to  a  breach  for 
non-payment  of  six  months'  freight 
due  at  the  end  of  ten  months,  that 
tlic  owner  had  covenanted  to  keep 

the 
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the  vessel  in  repair  during  the  time 
she  was  freighted,  and  that  she  was 
not  in  repair  _whcn  the  freighter 
shipped  goods  on  board  her  during 
the  12  months,  which  made  it  ne- 
cessary for  him  to  unload  and  repair 
her,  whereby  she  was  unserviceable 
for  part  of  the  six  months,  and  that 
he  had  paid  the  freight  for  all  the 
time  she  was  serviceable,  and  that 
she  was  not  in  his  service  for  10 
months  in  the  whole :  for  non  can- 
stat  but  that,  after  she  had  been  used 
'  i)y  the  freighter,  she  wanted  repair, 
without  any  default  of  the  owner,  or 
that  he  was  guilty  of  any  delay  in 
making  the  repairs :  and  the  freight 
would  still  run  on  during  the  time  of 
repair.  Havelock  v.  Geddes,  H. 
49  G,  3.  555 

4.  The  freight  being  reserved  at  so 
much  per  month,  was  earned  at  the 
end  of  each  month,  although  the  sti- 
pulated times  of  payment  were  from 
4  month  to  4  months,  (after  the  first 
2  months)  and  the  ship  were  lost  be- 
fore the  end  of  14  months.  ib. 

5.  An  allowance  for  extra  men  being 
covenanted  to  be  paid  by  the  freight- 
er, tlie  residue  of  which  (after  part 
payment)  was  not  to  be  paid  till  the 
ship's  discharge,  or  return  from  her 
voyage ;  and  the  ship  having  sailed 
on  a  voyage  to  St.  Domingo,  where 
she  arrived,  but  was  burnt  before  her 
return  ;  held  that  such  loss  was  a  dis- 
charge of  her  from  the  freighter's  em- 
ployment, as  if  by  the  act  of  the 
freighter ;  on  which  such  extra  allow- 
ance became  payable.  ib. 

q6aL  MINE. 

See  Copyhold,  1. 

Covenant,  2. 

'  COLLEGE. 

See  Mortmain,  1. 

CONDITION  PRECEDENT. 

See  Charter-party.  2,  3,  5. 
Freight,  2   6. 

CORNWALL. 
See  Mines,  3. 


CONVICTION. 

The  statute  42  G.  3.  forbids  corn  mak- 
ing into  malt  to  be  wetted  while  it  is 
a-noor  before  12  days  ffom  the  time 
when  it  is  emptiedjout  of  the  cistern. 
Then  statute  46  G.  3.  s.  1.  repeals 
that  provision  generally,  and  enacts 
(sect.  3.)  that  the  corn  in  that  state 
shall  not  be  wetted  till  9  days,  &c. 
after  the  1st  of  August  1806.    Then 

'  sect.  14.  enacts  that  this  act  shall 
commence  and  take  effect,  as  to  all 
matters  whereof  no  special  commence- 
ment is  thereby  provided,  from  the  1st 
oi  August  1806,  and  shall  continue  in 
force  till  the  25th  of  March  1807. 
Held  that  incorporating  the  14th  with 
the  1st  sect,  this  law  only  operated  as 
a  repeal  of  the  former  one  during  the 
time  limited  in  the  14th  section; 
after  which  the  first  resumed  its  ope- 
ration during  the  interval  between 
the  25th  of  March  1807,  and  a  subse- 
quent act  reviving  and  continuing  the 
46  G.  3.  The  King  v.  Rogers,  H. 
49  G.  3.  569 

COPPER. 
See  Mines,  3. 


COPYHOLD  AND  CUSTOMARY 
ESTATES. 

1.  The  lord  of  a  manor,  as  such,  has 
no  right,  without  a  custom,  to  enter 
upon  the  copyholds  within  his  ma- 
nor, under  which  there  are  mines 
and  veins  of  coal,  in  order  to  bore 
for  and  work  the  same ;  and  the 
copyholder  may  maintain  trespass 
against  him  for  so  doing.  But  where 
the  defendant  justified  under  the 
lord,  as  being  seized  in  the  fee  of  the 
veins  of  coal  lying  under  the  copy- 
hold tenements,  together  with  the 
liberty  of'  boring  for  and  getting  the 
coal,  &c.,  it  is  not  enough  for  the 
plaintiff  to  reply,  that  as  well  all  the 
veins  of  coal  under  the  said  closes 
in  which,  &c.  as  the  rest  of  tlie  soil 
within  and  under  the  same,  had  im- 
memorially  been  parcel  of  the  manor 
and  demised  and  demiseable  by 
copy,  &c.  without  any  exception  or 
reservation  of  the  coal,  &c. ;  unless 
he  also  traverse  the  liberty  of  work- 
in » 
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ing  the  mines;  because  the  plea 
claims  such  liberty  not  merely  as 
annexed  to  the  seism  in  fee  to  be  ex- 
ercised when  in  actual  possession,  but 
as  a  present  liberty  to  be  exercised 
during  the  continuance  of  the  copy- 
holder's estate;  and  therefore  the 
replication  is  only  an  argumentative 
denial  of  the  liberty,  and  does  not 
confess  and  avoid  it.  Bourne  v. 
Tmylor,  jF.  48  G.  3.       ^  189 

2.  One  who  has  a  prima  facie  title  to 
a  copyhold  is  entitled  to  inspect  the 
court-rolls,  and  take  copies  of  them, 
so  far  as  relates  to  the  copyhold 
claimed  though  no  cause  be  depend- 
ing for  it  at  the  time.  The  King  v. 
Lucas^  T.  48  G.  S.  -235 

3.  Where  a  copyholder  of  inheritance, 
having  power  by  custom  to  cut  tim- 
ber, surrendered  to  the  use  of  his 
will,  and  devised  to  A.  for  life, 
without  impeachment  of  waste,  with 
remainders  over;  though  there  was 
no  mstance  in  fact  of  a  copyholder 
for  life  in  the  manor  cutting  timber ; 
yet  the  right  being  annexed  to  the 
fee  and  inheritance,  the  copyholder 
in  fee  in  carving  out  his  estate  may 
make  a  tenant  Ybr  life  dispunishable 
of  waste ;  and  at  any  rate,  the  lord 
cannot  enter  upon  the  copyholder  for 
life's  estate,  as  for  a  forfeiture,  upon 
his  cutting  timber ;  for  the  injury,  if 
any,  is  to  the  remainder-man  of  the 
inheritance.  Demi  d., J oddre II v.  John- 
son, M.  49  G.3  166 

4.  Entries  on  the  rolls  of  a  manor 
court,  of  admissions  of  tenants  in 
remainder  after  the  determination 
of  the  estate  of  the  last  tenant's  wi- 
dow, who  held  during  her  chaste  vi- 
duily,  are  evidence  of  a  custom  for 
the  widow  to  hold  on  that  condi- 
tion, so  as  to  maintain  ejectment 
against  her  as  for  a  forfeiture,  on 
proof  of  her  incontinence ;  although 
there  were  no  instances  in  fact  stated 
on  the  rolls  or  known  of  such  a  for- 
feiture having  been  enforced.  Doe 
dem.  Askew  v.    Askew,  H.  49  G.  3, 
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5.  A  copyhold  having  descended  to  a 
wife  as  heir  at  law,  who  died  before 
admittance,  having  first  borne  a  child 
to  her  husband  which  died  an  in- 
fant, the  husband  was  held  entitled 
to  hold  for  his  life,  in  the  nature  of 
a  tenant  by  the  curtesy  of  England 


according  to  the  custom  of  the  ma- 
nor; though  the  only  evidence  of 
such  custom  on  the  rolls  was  three 
instances  of  husbands  admitted  as 
tenants  by  the  curtesy,  according  to 
the  custom,  whose  respective  wives 
had  been  admitted  during  their  lives  ; 
the  title  of  a  wife  claiming  as  heir 
by  descent  being  complete  without 
admittance,  by  the  general  law  of 
copyhold,  and  the  title  of  a  tenant 
by  the  curtesy  being  also  by  operation 
of  law.  Doe  d.  Milner  v.  Brightwen, 
H.  49  G.  3.  683 

6.  And  having  such  good  title  to  ttie 
possession  as  tenant  by  the  curtesy, 
his  possession  of  the  copyhold  after 
bis  wife's  death  will  be  referred  to 
that,  and  not  to  any  adverse  title ; 
though  he  were  admitted  after  his 
wife's  death  to  hold  to  him  pursuant 
to  the  settlement,  by  which  the  estate 
of  the  wife  was  limited  to  the  survivor 
in  fee ;  so  as  to  let  in  the  title  of  the 
heir  at  law  of  the  wife  in  ejectment 
brought  within  ^0  years  after  the 
husband's  death.  Doe  d.  Milner  vj 
Brightwen,  H.  49  G.  3.  583 

And  though  l-3d  of  the  copy- 
hold had  been  settled  many  years 
before  upon  a  third  person  for  life ; 
but  no  surrender  having  been  made 
to  the  trustess  under  the  settlement, 
the  legal  estate  had  remained  in  the 
heirs  of  the  tenant  last  seised  and  ad- 
mitted ;  and  the  steward  of  the  manor 
appointed  by  the  heir  at  law,  and 
her  husband  had  in  his  accounts 
after  the  wife's  death  (which  was 
evidence  of  his  having  done  the 
same  in  her  lifetime)  for  above  20 
years  back,  debited  himself  with  the 
receipt  of  2-3rds  of  the  rent  for  the 
husband  on  account  of  his  wife,  and 
the  remaining  l-3d  for  such  other 
person  claiming  under  the  settle- 
ment; yet  such  payment  to  the  latter 
must  be  taken  to  have  been  made  by 
the  consent  of  the  person  entitled  at 
law  to  the  whole  ;  so  as  to  do  away 
the  notion  of  an  adverse  possession 
by  the  husband  of  that  l-3a,  distinct 
from  his  possession  of  the  olhi-r  2-3ds, 
as  tenant  by  the  curtesy  after  his 
wife's  death;  in  answer  to  a  claim 
by  the  heir  at  law  of  the  wife  against 
the  devisee  of  the  husband  who  set  up 
an  adverse  possession  for  above  20 
years  after  the  wife's  death.         ibid 

Nor 
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Nor  will  any  release  from  the  heir  at 
law  living  at  the  time  of  such  curtesy 
estate  be  presumed  dviring  that  pe- 
-,  fiod ;  nor  after  his  death  from  the 
jir'eseht  heir  at  law,  who  might  be 
called  upon  in  equity  to  discover  it, 
If  giveri ;  though  such  release  if  proved 
or  presumed  would  bar  the  copyhold 
er's  claim.  ibid. 

CORPORATION. 

One  who  has  not  taken  the  saci-ament 
within  a  year,  being  incapable  of  being 
eiecleo  into  a  corporate  otKce  by  stat. 
13  Car.  2.  c.  12.  his  disqualification  was 
held  not  to  be  removed  by  the  annual 
act  of  indemnity  (47  G.  3.  it.  2.  c.  35.) 
the  6th  sect,  of  which  retrains  its 
operation  in  cases  where  tlie  office 
shall  have  been  "  already  legally 
JlUed  up  and  enjoi/ed  by  any  other 
person,''  at  the  time  of  passing  the 
act;  the  fact  being,  that  the  defendant 
and  another  were  candidates  at  the 
time  of  election,  when  40  electors 
were  assembled  ;  and  after  2  electors 
had  voted  for  each  candidate)  the  can- 
didates were  asked  whether  they  had 
previously  taken  the  sacrameht ;  to 
■which  the  defendant  answered  in  the 
negative,  and  the  other  candidates  in 
the  affirmative;  whereupon  notice  of 
the  defendant's  incapacity  was  pub- 
licly given  to  the .  electors,  and  was 
heard  by  all  who  afterwards  voted  for 
the  defendant,  being  20  in  number, 
except  2  or  $ ;  and  16  afterwards  voted 
for  tne  other.     Heldj 

1st.  That  all  the  votes  given  for  the 
defendant  after  such  notice  were 
thiown  away. 

2dly,  That  the  other  candidate, 
having  the  greatest  number  of  legal 
votes,  was  duly  elected  ;  though  some 
of  the  defendant's  votes  (not  being 
equal  in  number  to  the  good  votes 
ultimately  given  for  the  other)  had 
voted  betbre  such  notice. 

3dly,  That  the  presumption  of  law 
being  that  every  person  has  con- 
formed to  the  law  till  something  ap- 
pear to  rebut  that  presumption ;  it 
must  be  taken  that  the  other  candi- 
date, who  affirmed  his  qualification, 
which  were  not  negatived  by  the  jury, 
was  duly  qualified  :  and  that  such  his 
election,  perfected  by  swearing  in, 
wtis  a  Jitiuig  up  and  enjoying  by  him 


of  the  office,  within  the  proviso  of  the 
indemnity  act,  so  as  to  preclude  its 
operation  by  relation  in  favour  of  the 
defendant.  The  Kinp;  v,  Hawkins,  T. 
48  6'.  y.  _         ^  211 

COSTS.    ' 

1.  An, avowant  in  replevin  for  rent  in.       ^ 
arrear,   for  whom  verdict  and  judg- 
iiietit    are  given  below,    which    are 
atiirmed  on  a  writ  of  error,  is  not  en- 
titled to  his  costs  on  the  stat.  8  and 

9  W.  3.  c.  11.  s.  2.  which  is  con- 
fined to  judgments  for  defendants  on 
demurrer.  Golding  v,  Dius,  T, 
48  G.  3. 

2.  Administi-atbrs  declaring  in  trover 
oh  a  possession  of  the  goods  by  their 
iiitestate,  and  a  conversion  in  their 
own  time,  and  being  nonsuited,  are 
liable  to  costs;  for  the  fact  of  then- 
possession  is  immaterial,  and  they 
may  si}e  in  their  own  righi,  Ho/lis 
V.  Smith,  M  49  G.  3.  •     '  293 

3.  After  verdict  for  the  defendant,  and 
a  n^w  trial  awarded  upon  a  question 
of  law,  without  any  thing  said  as  to 
costs:  and  instead  of  proceeding  to 
a  second  trial,  the  parties  agree  to 
state  the  facts  specially,  as  if,  in  a, 
case  reserved  at  the  ti  ial ;  on  which 
the  postea  is  afterwards  delivered  to 
the  plaintiffs ;  they  are  entitled  to 
the  costs  of  the  first  trial.  Robertson 
V.  Lidded,  H.  49  G.  3.  416 

4.  Debt  on  bond,  where  the  plaintiff'  le- 
covers  a  verdict  for  nominal  damages 
only,  and  takes  his  judgment  for  the 
penalty,  is  not  wiihin  the  relief  of  the 
stat.  43  G.  3.  c.  40.  s.  3.  enabling  the 
Court  to  allow  the  deiendant  costs  if 
the  plaintiff  d.>  not  recover  the  amount 
of  the  sum  for  which  he  had  held  the 
defendant  to  bail.  Cammack  v.  C?t- 
gory,  U.  49  G.  3.  325 

COVENANT; 

See  Pleading,  10,  11. 

1.  In  a  lease  of  ground,  with  liberty 
to  make  a  watercourse  and  erect  a 
mill,  the  lessee  covenanted  for  him- 
self his  executors,  &;c.  and  assigns,  not 
to  have  persons  to  work  in  the,  mill 
wlio  were  settled  in  other  parishes^ 
without  a  pari'^h  certificate  .  held  that 
this  covenant  did  not  rim  with  the 
a  E  land 
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land,  or  bind  the  assignee  of  the  lessee. 
The  MoTfOr,  Sfc.  of  Covglcton  v.  Pat- 
tiion,  T.  48.  G.  3.  130 

In  covenant  on  an  indenture  of  de- 
mise of  a  coal  mine,  made  on  the 
8th  of  Juli/  1805,  reserving  l-4th  of 
the  coal  raised,  or  the  value  in  money, 
at  the  election  of  the  lessor ;  and  if 
the  l-4th  fell  short  of  400/.  per  an- 
num, then  reserving  such  additional 
rent  as  would  make  up  that  annual 
sum,  to  be  rendered  monthlif  in  equal 
portions :  held  that  the  lessor  having 
elected  to  take  the  whole  in  money 
may  declare  for  two  years  and  three 
months*  rent  in  arrear.  But  even  if  the 
money  rent  were  reserved  annually, 
the  plaintiff  may  remit  his  claim  as 
to  the  tliree  months'  rent,  and  enter 
up  judgment  for  the  two  years'  rent 
only.  And  having  first  well  assigned 
a  breach  of  the  covenant,  that  the 
lessees  had  not  yielded  monthly  the 
1^4th,  or  the  value  in  money,  &c.  but 
had  refused,  &c.;  held  that  it  would 
not  hurt  on  general  demurrer,  that 
the  count  went  on  to  allege,  that  be- 
fore the  exhibiting  of  the  plaintiff's 
bill,r)J2.  on  the  \&t  of  November  1792, 
900/.  of  the  rent  reserved  for  two 
years  and  three  months  was  due  and 
m  arrear ;  for  that  date  being  before 
the  lease  made,  and  therefore  im- 
possible in  respect  to  the  subject 
matter,  must  be  rejected ;  and  the 
general  allegation,  that  before  the 
exhibiting  of  the  plaintift''s  bill  900/. 
of  the  rent  reserved,  &c.  was  due, 
is  sufficient.  Buckley  \\  Kenyan,  T. 
48  G.  3.  139 

CRIM.  CON. 
See  Venue,  1. 

CUSTOM, 
See  Timber,  1.     Makor,  1. 

DEBT  ON  JUDGMENT. 

See  Bakkrupt,  1. 

Pleadihc,  2. 

DECLARATIONS— Pj/  'deceased 
Persons. 

S9C  Evisafccx,  1. 


DEED. 

iSee  Ship,  4. 

A  defendant  in'  trespass  cantiot  plead 
by  way  of  justification  that  he  was 
possessed  of  a  right  of  common  over 
the   locus  in  quo  under  a   deed  of 

frant  by  a  former  owner,  alleged  to 
e  since  lost  or  destroyed  by  accident 
and  length  of  time,  and  therefore 
not  proffered  in  court,  of  which 
the  date  and  names  of  the  parties  are 
unknown,  Hendy  V.  Stephenson^  T. 
48  G.  3.  bb 

DEMURRER. 

See  Pleading,  14,  15. 

DEVISE. 

See  Mortmain,  1. 

\,  A.y  having  no  issue,  and  being  te- 
nant in  tail  under  the  will  of  Dr.  G., 
with  remainder  to  h,  and  C.  for  life, 
remainder  to  the  heirs  of  their  bo- 
dies, for  such  estates  and  in  such 
proportions  as  they  or  the  survivor 
should  appoint,  and  in  default  of 
such  appointment,  remainder  to  the 
heirs  of^  the  body  of  JB.,  with  re- 
mainders over ;  made  his  will,  where- 
by, after  devising  certain  estates  to 
trustees  to  sell  and  apply  the  pur- 
chase money  amongst  different  rela- 
tions, and  directing  them  to  sell  all 
other  his  real  estates,  and  apply  the 
money  to  some  of  those  relations ;  he 
gave  5/.  apiece  to  C.  (who  survived 
JB.)  and  to  D.  the  only  child  of  B.  and 
C,  "  in  consideration  of  the  ample 
*•  provision  made  for  them  after  my 
"  decease  by  Dr.  G.,  who  has  by  his 
"  will  devised  to  them  certain  estates 
"  in  R.,  now  in  my  possession,  which, 
"  though  I  could  now  legally  dispose 
*'  of,  I  mean  fully  to  confirm  to  thejn ; 
"  according  to  the  intent  of  the  said 
"  will."  After  this  A.  suffered  a  re- 
covery, and  declared  the  uses  to  him- 
self for  life,  remainder  to  such  per- 
sons and  for  such  uses  as  he  by  deed, 
will,  or  codicil  to  be  properly  attested, 
should  appoint;  and  for  default  of 
such  appointment,  to  C  for  life,  re- 
mainder to  D.  for  life,  with  remainder 
over  in  fee.  After  this  he  made  a 
codicil,  duly  executed,  whereby  he 
.  confirmed 
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voi^ffted  his  said  will  in  all  respects 
not  thereby  altered  ;  and  after  making 
some  alterations  in  respect  of  other 
property,  he  declared  such  codicil  to 
he  part  of  his  said  will. 

Held  that  C.  and  D.  took  nothing 
under  the  will  and  codicil  of  A.  in 
the  property  which  had  belonged  to 
Dr.  G :  for  it  did  not  appear  that 
A.  intended  by  his  will  to  devise  the 

I)roperty  in  question,  but  rather  to 
et  it  pass  as  it  was  devised  by  the* 
will  or  Dr.  G. :  and  his  confirmation 
of  his  will  by  his  codicil  could  not 
carry  it  farther. 

But  even  if  he  had  intended  to  ex- 
ercise a  devising  power  by  the  will, 
according  to  the  estates  carved  out 
by  Dr.  G.'s  will  for  C.  and  D.,  yet 
he  afterwards  altered  that  iptent,  and 
took  a  new  estate  in  the  premises,  by 
suffering  a  recovery,  the  uses  of 
which  were  different  from  those  of 
Dr.  G.'s  will ;  reserving  to  himself 
a  power  of  appointment  by  deed,  will, 
or  codicil :  and  when  he  executed  a 
codicil  afterwards,  confirming  his  will 
in  all  respects,  except  where  altered 
or  revokea  by  his  codicil,  and  then 
made  specific  alterations  as  to  other 
parts  of  his  property,  without  refer- 
ence to  his  power,  or  to  the  property 
in  question,  (though  such  reference  be 
not  essentially  necessary  to  the  exe- 
cution of  a  power,  if  it  plainly  appear 
that  the  party  meant  to  execute  it) 
nothing  appeared  to  shew  that  he 
meant  to  execute  the  power  by  his 
codicil  confirming  his  will  generally, 
supposing  it  could  take  effect  through 
the  medium  of  such  a  will.  Lane  v. 
Wilkins,  M.  49  G.  3.  241 

S.  One  devises  all  his  freehold  estate 
to  his  wife  during  her  natural  life 
*'  and  also  at  her  disposal  afterwards 
"  to  leave  it  to  whom  she  pleases :" 
held  that  this  only  gave  her  a  power 
to  leave  it  by  wiUi  and  therefore  that 
a  disposition  of  it  by  feoffment  in 
her  lite-time  was  void.  Doe  v.  Thor- 
ley,  U.  49  G.  3.  438 

3.  Under  a  devise  to  the  testatrix's 
daughter  E.  for  hfe,  remainder  to  her 
children  and  their  heirs  for  ever ;  but 
in  case  E.  die  without  leaving  any 
issue  of  her  body,  then  to  certain  other 
grandchildren,  by  other  daughters, 
equally  to  be  divided  between  them, 
snare  and  share  alike,  as  tenants  in 


common ;  but  in  case  of  the  death  of 
either  of  her  grandchildren,  under 
age,  and  without  ieuving  any  issue,  the 
share  of  him  or  her  so  dying  should 
be  for  the  benefit  of  the  survivors  of 
the  respective  family,  &c.  Held  that 
the  grandchildren  took  a  fee  in  their 
respective  shares,  by  reason  of  the 
devise  over  on  their  dying  wider  age  { 
with  an  executory  devise  over,  if  any 
of  them  died  imder  21,  and  without 
leaving  issue  at  the  time  of  their  re- 
spective deaths;  and  therefore  the  li- 
mitation over  was  not  too  remote. 
Toovey  v.  Bassett,  H.  49  G.  3,  460 
4.  Under  a  devise  to  H.  of  certain  te- 
nements by  name  for  her  life ;  pro- 
vided that  if  S.  and  A.  (to  whom  and 
to  whose  children  the  reversion  and 
inheritance  of  the  premises  were  in- 
tended if  H.  should  die  without  issue) 
should  give  H.  lOOOZ.  for  her  life 
estate,  then  the  testator  devised  all 
and  singular  the  said  estate  and  pre^ 
mises  called,  &c.  to  5.  and  A.  for 
their  lives,  share  and  share  alike ;  and 
on  the  death  of  either,  their  moiety 
imto  and  among  the  children  of  the 
survivor  and  their  heirs,  share  and 
share  alike,  &c.  as  tenants  in  common^ 
&c.  provided  that  if  H.  should  die  in 
possession  of  the  premises  single  and 
without  issue,  then  he  gave  the  said 
estate  and  premises  to  i'.  and  A.  and 
to  the  issue  of  their  bodies  lawfully  be- 
gotten, or  to  be  begotten,  and  their 
heirs,  as  tenants  in  common,  as  afore- 
said; held  that  the  words  as  ajbreaid 
drew  down  to  the  second  clause  the 
limitations  of  the  first,  and  shewed 
that  the  testator  meant  that  S.  and  A. 
and  their  children  should  take  the 
same  estates  on  H.  dying  in  posses- 
sion without  issue,  as  they  would  have 
done  if  the  1000/.  had  been  paid.  And 
held  also,  that  a  younger  child  of  A, 
born  after  the  death  of  the  testator, 
and  before  the  death  of  H.  and  S. 
(who  died  without  issue)  was  entitled 
to  share  in  the  moieties  both  of  S. 
and  of  A. ;  and  that  the  eldest  son  of 
A.  was  also  entitled  to  share  in  both 
moieties,  though  he  died  before  A.  j 
and  on  his  death  the  share  in  S.'s 
moiety  descended  immediately  to  his 
next  brother  and  heir  at  law,  as  did 
also  his  share  in  A.'s  moiety,  on  her 
death  after  hini.  Meredith  v.  Mere" 
dith,  H.  49  G.  3.  503 

2  E  2  5.  Under 
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5.  Under  a  devise  of  seven  different 
estates  to  a  sister,  brothers,  and  ne- 
phews, respectively,  one  to  each 
stock ;  including,  as  to  six  of  the  es- 
tates, 3  several  lives  in  succession  on 
«ach  estate ;  and  as  to  the  seventh, 
(which  in  the  first  instance  was  only 
limited  to  two  persons  for  life  in  suc- 
cession,) giving  those  two  a  power 
"  to  add  another  life  or  lives  to  make 
three, 'in  like  manner,  as  after-men- 
tioned for  other  persons  to  do  the 
same ;  and  then  giving  this  geueral 
power,  '•'  that  wh^n  and  so  often  as 
"  the  lives  on  either  of  the  estates 
"  before  given  shall  be  by  death  re- 
**  duced  to  two,  that  then  it  shall  be 
*'  in  tiie  power  of  the  person  or  per- 
**  sons  then  enjoying  the  said  estate 
**  or  estates  t^  reneto  the  same  with 
**  the  person  or  persons  to  whom  the 
*'  revenue  thereof  shall  belong,  by 
"  adding  a  third  life  in  such  estate, 
^'  and  paying  such  reversioner  two 
^'  years'  purchase  for  such  renewal ; 
**  and  also  to  exchange  either  of  "the 
"  said  two  lives,  on  payment  of  one 
"  year's  purchase :"  held  that  the 
power  of  renewal  only  authorized  the 
addition  of  one  life  to  the  three  on 
tach  estate,  and  of  making  one  ex- 
change of  a  life.  Doe  dem.  Hard^ 
wicke  v.  Hardmcke,  H.  49  G.  3.    649 

DILAPIDATIONS. 

See  Mortmain,  1. 

EAST  INDIA  COMPANY. 
See  Chaeter-partv,  1. 

EJECTMENT. 

See  Landlord  and  Tenant. 

1.  One  having  good  title  to  the  posses- 
sion of  a  copyhold,  as  tenant  by  the 
curtesy,  by  the  custom  of  the  ma- 
nor; his  possession  of  the  copyhold 
after  his  wife's  death  will  be  referred 
to  that,  and  not  to  any  adverse  title ; 
though  he  were  admitted  after  his 
wife's  death  to  hold  to  him  pursuant 
to  a  settlement,  by  which  the  estate 
©f  the  wife  was  limited  to  the  sur- 
vivor in  fee,  so  as  to  let  in  the  title 
ct  the  heir  at  law  of  the  wife  in 


ejectment  brought  within  20  years 
after  the  husband's  death,  though 
more  than  20  years  after  the  death 
of  the  wife.  Doe  dem.  Sir  Wm. 
Milner, Bart.  v.  Brightwen,  H. 49  G. 3. 

583 
.  And  though  l-3d  of  the  copyhold  had 
been  settled  many  years  before  upon 
a  third  person  for  life :  but  no  sur- 
render having  been  made  to  the  trus- 
tees under  the  settlement,  the  legal 
estate  had  remained  in  the  heirs  of 
the  tenant  last  seized  and  admitted  ; 
and  the  steward  of  the  manor  ap- 
pointed by  the  heir  at  law  and  her 
husband  had  in  his  accounts  after  the 
wife's  death  (which  was  evidence  of 
his  having  done  the  same  in  her  life- 
time )  for  above  20  years  back,  de- 
bited himself  with  the  receipt  of 
2-3ds  of  the  rent  for  the  husband  on 
account  of  his  wife,  and  the  remain- 
ing l-3d  for  such  person  claiming 
under  the  settlement;  yet  such  pay- 
ment to  the  latter  must  be  taken  to 
have  been  made  by  the  consent  of 
the  person  entitled  at  law  to  the 
whole ;  so  as  to  do  away  the  notion 
of  an  adverse  possession  by  the  hus- 
band of  that  l-3d,  distinct  from  his 
possession  of  the  other  2-3ds  as  te- 
nant by  the  curtesy  after  the  wife's 
death;  in  answer  to  a  claim  by  the 
heir  at  law  of  the  wife  against  the 
devisee  of  the  husband  who  set  up  an 
adverse  possession  for  above  90  years 
after  the  wife's  death.  Doe  dem.  Sir 
Wm.  Milner,  Bart.  v.  Brightwen,  H. 
49  G.  3.  583 

EMANCIPATION. 

See  Settlement — By  Hiring  and 
Service,  3. 

EMBARGO. 
See  Freight,  7. .    Insurance,  3. 

ENROLMENT: 

See  Mortmain  1. 

ENTRIES. 
See  Evidence,  1,  3. 

ERROR. 

jSee  Costs.  1.     Inte"rest,  1. 

EVIDENCE. 


EVIDENCE. 


EXECUTION. 
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'"    .  EVIDENCE. 

See  Newspaper. 

1.  If  a  person  have  peculiar  means  of 
knowing  a  fact,  and  make  a  declara- 
tion or  written  entry  of  that  fact, 
which  is  against  his  interest  at  the 
time,  it  is  evidence  of  the  fact,  as 
between  third  persons,  after  his  death, 
if  he  could  have  been  examined,  to  it 
in  his  lifetime  ;  and  therefore  an  entry 
made  by  a  man-midwife  in  a  book,  of 
having  delivered  a  woman  of  a  child 
on  a  certain  day,  referring  to  his 
ledger  in  which  he  had  made  a  charge 
for  his  attendance,  which  was  marked 
as  paidy  is  evidence  upon  an  issue  as 
to  the  age  of  such  child  at  the  time 
of  his  afterwards  suffering  a  recovery. 
Higham    v.    Ridguaj/,    T.   48   G.   3. 

109 

2.  Upon    a   question   whether    certain 
-     ancient  books,  from    1586   to  1693, 

preserved  in  the  archives  of  the  dean 
and  chapter  of  Exeter,  intitled  Rentals, 
and  containifig  columns  of  the  names 
of  their  estates,  with  the  rents  re- 
served on  each,  and  solvits  written  in 
different  hand  writing  against  such 
rents,  were  entries  made  by  the  re- 
ceivers of  the  dean  and  chapter,  charg- 
ing themselves  with  the  receipt  of  the 
rents,  parol  evidence  cannot  be  re- 
ceived to  prove  them  to  be  receiver's 
books,  by  shewing  that  the  receivers 
of  the  dean  and  chapter  for  the  last 
sixty  years  had  kept  their  books  of 
accounts  in  the  same  form. 
But  it  appearing  that  some  of  the  en- 
tries in  such  books,  (though  not  the 
entries  as  to  the  rent  of  the  estate  in 
question)  contained  internal  evidence 
of  their  being  the  books  of  receivers  ; 
by  such  entries  as  "  solvit  mihi ;'  and 
"  solvit  per  me"  signed  with  the  ini- 
tials N.  W.  ;  which  entries  imported 
that  N.  W.  was  therein  accounting  to 
the  dean  and  chapter  for  money  paid 
to  himself,  and  with  the  receipt  of 
which  he  debited  himself;  the  Court 
directed  a  new  trial,  in  order  to  have 
the  inspection  of  the  books  again  sub- 
mitted to  the  Judge  at  nisi  prius. 
Doe  d.  Webber  v.  Lord  Thynne,  T. 
48  G. 3.  206 

3.  An  allegation  in  a  declaration   that 
one  was  seised  of  a  manor  of  F.  and 


that  he  a!nd  all  those  whoae  estate  he 
has  in  the  said  manor  have  immemo- 
rially  appointed  a  sexton  of  the  parish 
of  J'.,  is  sustained  by  proof  of  his 
seisin  of  a  ipuondam  manor,  which  had 
ceased  to  be  a  legal  manor  for  defect 
of  freehold  tenants,  and  existed  now 
only  by  reputation.  Soane  v.  Ireland, 
M.  49  G.  3.  259 

4.  Where  the  corporation  of  Worcester 
had  for  above  40  years  received  toll 
upon  corn  sold  in  their  market  by 
sample,  and  afterwards  brought  with- 
in the  city,  to  be  delivered  to  the 
buyer;  and  for  about  sixty  years  back, 
as  far  as  living  memory  went,  when 
corn  pitched  in  the  market-place  on 
one  market-day  was  not  then  sold,  it 
was  usually  put  in  store  in  the  city, 
and  only  one  bag  brought  into  the 
next  market  by  way  of  sample,  and 
when  sold  in  that  manner  toll  used  to 
be  taken  on  the  whole;  this  was  held 
sufficient  evidence  to  be  left  to  the 
jury  of  a  prescriptive  claim  to  take 
toll  on  corn  sold  in  the  market  by 
sample,  and  afterwards  brought  into 
the  city  to  be  delivered  to  the  buyer ; 
though  the  witnesses  spoke  according 
to  their  recollection  and  belief  of  the 
commencement  of  selling  by  sample 
in  the  market,  in  the  manner  now 
practiced,  between  40  and  50  years 
ago.       Hill  V.   Smith,   H.  49   G.   3. 

476, 

EXECUTION. 

See  Sheriff,  1. 

1.  Kensington  palace  being  kept  in  a- 
constant  state  of  preparation  to  re- 
ceive the  king,  with  his  officers,  ser- 
vants, and  guards  residing  and  doing 
duty  there  at  all  times,  and  some  of 
the  royal  family  having  apartments 
there,  is  privileged  as  a  royal  palace 
against  the  intrusion  of  the  sheriff, 
for  the  purpose  of  executing  process 
against  the  goods  of  a  person  having 
the  use  of  certain  apartments  therein. 
Winter  v.  Miles,  H.  49  G.  3.  578 

EXECUTOR. 

S^e  Administrator  and  Executor. 
PREIGHT. 

1.  A  covenant    in    «    cnarter-party  of 
affreightment, 
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FREIGHT. 


affreightment,  to  pay  freight  to  the 
owner  for  the  hire  of  the  vessel,  is 
not  transferred  to  the  vender  by  a  bill 
of  sale  of  the  ship,  made  during  the 
voyage;  and  such  owner  afterwards 
becoming  bankrupt,  his  assignees,  and 
not  the  vendee  of  the  ship,  have  the 
legal  right  to  receive  the  freight  and 
demurrage  due  from  the  freighter 
upon  the  charter-party.  Splidt,  v. 
Bowles,  M.  49  G.  3.  27« 

2,  Where  the  master  and  freighter  of  a 
vessel  of  400  tons  mutually  agreed  in 
•writing,  that  the  ship  being  every  way 
fitted  for  tlie  voyage,  should  with  all 
convenient  speed  proceed  to  St.  Pe- 
tershvrgh,  and  there  load  from  the 
freighter's  factors  a  complete  cargo  of 
hemp  and  iron,  and  proceed  therewith 
to  London,  and  deliver  the  same  on 
being  paid  freight  for  hemp  bl.  per 
ton,  for  iron  5s.  a  ton,  &c. ;  one  half 
to  be  paid  on  right  delivery,  the  other 
at  three  months :  held  that  the  deli- 
very of  a  complete  cargo  was  not  a 
condition  precedent,  but  that  the 
master  might  recover  freight  for  a 
short  cargo  at  the  stipulated  rates  per 
ton ;  the  freighter  having  his  remedy 
in  damages  tor  such  short  delivery. 
JRitc/iie  v.    Atkinson,    M.   49    G.   3. 

295 

8.  The  master  and  the  freighter  of  a 
vessel  of  400  tons,  having  mutually 
agreed  in  writing,  that  the  ship,  being 
fitted  for  the  voyage,  should  proceed 
to  St.  Petersburg/i,  and  there  load 
from  the  freighter's  factor  a  complete 
cargo  of  hemp  and  iron,  and  proceed 
therewith  to  London,  and  deliver  the 
same,  on  being  paid  freight,  &c. :  held 
that  the  master,  after  the  taking  in 
at  St.  Petersburgk,  about  half  a  cargo 
having  sailed  away  upon  a  general 
rumour  of  a  hostile  embargo  being 
laid  on  British  ships  by  the  Russian 
government,  was  liable  in  damages 
to  the  freighter  for  the  short  delivery 
of  the  cargo ;  though  the  jury  found 
that  he  acted  bona  fide,  and  under  a 
reasonable  and  well-grounded  appre- 
hension at  the  time ;  and  a  hostile 
seizure  under  an  embargo  was  in  fact 
made  six  weeks  afterwards.  Atkinson 
v.  Ritchie,  H.  49  G.  3.  530 

4.  Where  in  a  charter-party  freight  was 
to  be  paid  at  so  much  per  ton,  on  a 
right  and  true  delivery  of  the  homeward 
bound  cargo,  from   Honduras  Bay  to 


London,  and  the  ship  and  carg©,,  after 
capture  and  recapture,  having  been 
wrecked  at  St.  Kilt's,  into  which  she 
was  carried  by  the  recaptors,  a  sale  of 
the  cargo  was  directed  by  the  Vice- 
Admiralty  Court  there  on  the  appli- 
cation of  the  master,  acting  bona  fide 
for  the  benefit  of  all  concerned,  but 
without  orders  from  any;  and  the 
proceeds  of  the  sale  were  remitted  to 
the  ship-owners :  held  that  the  freight- 
er might  recover  such  proceeds  in  as- 
sumpsit for  money  had  and  received, 
without  allowing  freight  pro  rata  iti- 
neris.  For  such  form  ot  action,  for 
the  proceeds  of  an  illegal  sale  of  goods, 
is  only  a  waver  of  any  claim  for  da- 
mages for  the  tortious  act :  taking  the 
actual  proceeds  of  the  sale  as  the  va- 
lue of  ihe  goods  (subject  to  the  legal 
consequences  of  considering  the  de- 
mand as  a  debt ;  which  admits  of  a 
set  ofi".  &c.)  but  does  not  recognize  the 
right  of  the  vendor  so  to  convert  the 
goods.  And  here  the  act  of  conver- 
sation, (for  such  it  must  be  taken  to 
be)  being  made  by  the  master,  who  is 
the  general  agent  of  the  ship-owners ; 
(and  not,  as  m  Bailie  v.  ]\Jodigliam„ 
by  the  act  of  a  Court  of  competent 
jurisdiction:)  was  unlawful,  and  dis-. 
charged  the  claim  of  the  ship-owners 
for  freight  pro  rata  itine^is.  Hunter  v.. 
Princep.  M.  49  G.  3.  378 

.  But  the  plaintiff  could  not  recover 
against  the  ship-owners  upon  special 
counts  framed  upon  the  bills  of  lad-* 
ing  signed  by  the  master  ;  as  well 
because  they  contained  exceptions  of 
the  very  perils  by  which  the  loss  hap-r 
pened ;  as  because  the  defendants 
having  expressly  contracted  with  tJie 
plaintiff  under  seal,  could  not  be 
charged  in  respect  of  the  same  sub- 
ject-rmatter  by  a  contract  not  under 
seal,  and  signed  by  their  master  only, 
and  not  by  themselves.  ib. 

.  The  14/.  covenanted  to  be  paid  by  tlie 
East  India  Company  in  their  charter- 
parties,  to  the  ship-owner  in  England, 
for  each  passenger  ordered  on  Doard 
the  ship  m  India  by  the  Company's 
Agents,  is  payable,  notwithstanding 
the  loss  of  the  ship  before  her  ari  ival 
in  the  Thames.  Moffat  v.  The  East 
Company,  H.  49  G.  3.  (And  vide 
Charter-party,!.)  468 

,  Under  an  agreement  in  the  nature  of 
a  charter-party,  whereby  th^  plaintifi" 


FREIGHT. 


INDICTMENT: 


611 


let  his  ship  on  freight  to  the  defend- 
ants on  a  voyage  from  Shields  to  Lis- 
boTiyVrith  convoy,  the  freight  to  be  paid 
on  right  delivery  of  the  cargo,  the  ship 
having  sailed  from  Shields  with  her 
cargo,  and  joined  convoy  at  Ports- 
mouth ;  and  after  heing  detained  near 
a  month  oft"  Lymington,  her  sailing 
orders  being  recalled  by  the  convoy, 
in  consequence  of  the  occupation  of 
Portugal  by  the  enemy  ;  and  the  de- 
fendants having  refused  to  accept  the 
cargo  at  Portsmouth,  to  which  the  ship 
returned,  it  was  unloaded  by  the 
plaintiff,  after  notice  to  the  defendant 
and  then  was  sold  by  consent  of  both 
parties,  without  prejudice;  held  that 
the  plaintiff  could  not  recover  freight 
pro  rata,  or  demurrage.  Liddard  v. 
Lopes,  H.  49  G.  3  526 

8.  A  covenant  in  a  charter-party  of  af- 
freightment that  the  owner  shall,  at 
his  expence  forthwith  make  the  ship 
tight  and  strong,  &c.  for  a  voyage  for 
12  months,  &c.  and  keep  her  so,  is  not 
a  condition  precedent  to  the  recovery 
of  freight,  after  the  freighter  had 
taken  the  ship  into  his  service,  and 
used  her  for  a  certain  period  :  but  if 
the  freighter  be  afterwards  delayed  or 
injured  by  the  necessity  of  repairing 
her,  he  has  his  remedy  in  damages. 
But  if  the  owners'  neglect  to  repair 
in  the  first  instance  had  precluded  the 
freighter  from  making  any  use  of  the 
vessel,  that  would  have  gone  to  tfie 
whole  consideration,  and  might  have 
been  insisted  on  as  a  bar  to  the  ac- 
tion.    Havelock  v.  Geddes  H.  49  G.  3. 

555 

9.  A  ship  having  been  let  to  freight  for 
12  months,  and  for  such  longer  period 
as  the  freighters  should  detain  her, 
for  which  certain  proportions  of  the 
freight  were  to  be  paid  at  the  end  of 
9,  6,  10  and  14  months,  &c. ;  it  is  no 
answer  to  a  breach  for  non-payment 
of  six  months'  freight,  due  at  the  end 
of  the  10  months,  that  the  owner  had 
covenanted  to  keep  the  vessel  in  re- 
pair during  the  time  she  was  freight- 
ed, and  that  she  was  not  in  repair 
when  the  freighter  shipped  goods  on 
board  her  during  the  12  months, 
which  made  it  necessary  for  him  to 
unload  and  repair  her,  wliereby  she 
was  unserviceable  for  part  of  the  six 
months ;  and  that  he  had  paid  the 
freiaiht  for  all  the  time  she  was  ser- 


viceable :  and  that  she  was  not  in  his 
service  for  10  months  in  the  whole ; 
for  non  constat  but  tiiat  after  she  had 
been  used  by  the  freighter,  she  want- 
ed repair,  without  any  default  of  the 
owner :  or  that  he  was  guilty  of  any 
delay  iu  making  the  repairs ;  and  the 
freight  woidd  still  run  on  during  the 
time  of  repair.  Havelock  v.  Geddes, 
H.  49  G.  ;J.  555 

10.  The  freight  being  reserved  at  so 
much  »er  month,  was  earned  at  the  end 
of  each  month,  although  the  stipulat- 
ed times  of  payment  were  from  four 
months  to  four  months  (beginning  at 
the  end  of  two  months)  and  the  ship 
were  lost  before  the  end  of  14  months. 

ib. 
GAME. 

1.  The  possession  of  game  by  a  servant 
employed  to  detect  poachers,  |who 
took  it  up  after  it  had  been  killed  by 
strangers  on  the  manor,  in  order  to 
carry  it  to  the  lord,  is  not  a  possession 
within  the  penalty  of  the  game  laws. 
Wurneford  v.  Kendall,  T.  48  G.  3.  19 

2.  In  debt  for  a  penalty,  under  the  game 
laws,  if  the  defendant  shew  a  deputa- 
tion as  game-keeper  of  the  manor 
from  the  lord,  it  may  be  presumed,  if 
nothing  appear  to  the  contrary,  that 
the  game  killed  by  him  there  was  for 
the  use  of  the  lord  under  the  stat.  3. 
G.  1.  c.  11.  Spurrier  v.  Vale,  H.  49 
C.  3.  413 

GUARDIAN  IN  SOCAGE. 

A  gnaniian  in  socage,  residing  on  the 
Ward's  estate  for  40  days,  gains  a 
settlement  in  the  parish  and  cannot 
be  removed  from  the  possession  of  it 
at  any  time.  The  King  v.  7'he  Inha- 
bitants of  Oakley,  H.  49  G.  3.         491 

HORSES. 

See  Turnpike,  1. 

INDEMNITY"  ACT. 

See  Corporation,  1. 

INDICTMENT. 
One  indicted  for  a  misdemeanor  may 
plead  in  abatement  a  misnomer  of  his 
surname,  Shukepear  for  Shakepeare, 
which  shall  not  be  taken  for  idem  so- 
nans ;  and  the  plea,  concluding  pray- 
ing judgment  of  the  said  indictment,  and 
thai  he  may  not  be  compelled  to  answer 
the  same,  is  good.  The  King  t. 
Shakespeare.  7*.  48  G.  3.  93 

liNIlABITANCY 
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INSURANCE. 


INTEREST. 


INHABITANCY. 
Icemen  of  Nurxcich,  substitutes  in  the 
militia,  quartered  at  Colchesfer,  but. 
having  dwelling  houses  in  Norwic/i,  in 
which  their  families  resided,  and  to 
which  they  at  times  resorted  on  fur- 
lough, (in  some  instances  within  the 
last  six  months,  only  for  the  purpose 
.  of  voting  at  elections,)  held  to  be  in- 
hahitants  within  the  charter  of  J\^o?- 
wich,  and  a  local  act  requiring  them 
to  have  been  inhubifantx  for  six  culen- 
(htr  months  previous  to  certain  elec- 
tions of  corporate  officers,  in  order  to 
qualify  ihem  to  vote.  The  King  v. 
Mitchell,  li.  49  G.  3.  511 

INSOLVENT  DEBTORS. 

One  in  custody  by  attachment  for  non- 
payment of  money  under  20/.  found 
due  by  an  award  made  a  rule  of  court, 
is  not  entitled  to  his  discharge  under 
the  Stat.  48  G.  3.  c.  V23. ;  that  being 
confined  to  persons  in  execution  upon 
any  judgment.  Tlie  King  v.  Hubbard, 
,  JIJ.  49  Q.  3.  408 

INSURANCE. 
1.  A  ship  insured  from  Jamaica  to  Zi- 
iwpoo/ was.  captured  in  the  course  of 
her  voyage,  and  recaptured  in  a  few 
days ;  and  the  assured  having  received 
intelligence  of  the  capture,  but  not  of 
the  recapture,  gave  jiotice  of  abandon- 
ment :  and  soon  after  receiving  intel- 
ligence of  the  recapture,  and  that  the 
ship  was  safe  in  the  possession  of  the 
recaptors,  in  a  port  in  Ireland,  but 
without  any  further  knowledge  of  her 
state  and  condition,  he  persisted  in 
his  notice  of  abandonment :  but  the 
ship  was  afterwards  restored  to  his 
possession  without  damage,  and  ar- 
rrved  at  Liverpool,  and  earned  her 
freight :  the  salvage  and  charges  of 
the  recaptuie  amounting  only  to 
15/.  4s.  8d.  per  cent. :  held  that  he 
was  not  entitled  to  abandon ;  it  ap- 
pearing in  the  result  that  at  the  time 
when  the  notice  of  abandonment  was 
given,  it  was  in  fact  only  a  partial  and 

"  not  a  total  loss,  as  the  assured  sup- 
posed ;  and  there  being  no  subsequent 
circumstances,  such  as  the  loss  of 
voyage,  high  salvage,  &c.  to  continue 
it  a  total  loss.  And  qua  re,  whether 
in  any  case,  if  that,  which  in  its  in- 

"  ceptioh  was  a  temporary  total  loss, 
turn  out  by  subsequent  events  to  be 
_  pnly  g.  partial  loss,  before  aijy  action 


brought,  the  assured  be  entitled  ta  n»- 
sist  on  his  notice  to  abandon  gwen 
during  the  existence  of  such  tempo- 
rary total  loss. 

The  like  point  was  ruled  on  the  freight 
policy,  on  which  tliere  was  a  partial 
loss  of  13/.  lis.  5d.  per  cent. 

But  at  any  rate  if  the  underwriters  ac- 
cept the  offer  of  abandoimient,  made 
upon  such  temporary  total  loss,  both 
parties  are  bound  by  it.  Bainbridge 
V.  Ncilson,  M.  49  G.  3.  329 

2.  A  representation  to  the  underwriters 
at  the  time  of  efiecting  a  policy  by  the 
owner  of  goods  on  board  a  ship,  as  to 
the  time  of  her  sailing,  being  made 
boiia  fide  upon  probable  expectation, 
does  not  conclude  him.  Bowden  v. 
Vnuglian,  Hil.  4&  G.  3.  415 

3.  A  foreigner  insuring  in  this  country 
his  ship  or  Mods  on  a  voyage  is  not 
entitled  to  abandon  upon  an  embargf> 
laid  on  the  property  in  the  ports  of  liis 
own  country,  as  his  assent  is  virtually 
implied  to  every  act  of  his  own  govern- 
ment, and  makes  such  embargo  his 
own  voluntary  act.  And  goods  hav- 
ing been  consigned  by  such  foreigner 
on  his  own  account  and  risk  to  British, 
merchants  here,  who  in  consequence 
of  such  consignment  made  advances 
to  the  foreigner,  and  made  insurance 
upon  the  goods  on  his  account,  debit- 
ijig  him  with  the  premiums  ;  autl  the 
goods  were  afterwards  abandoned  ui 
consequence  of  such  embargo  :  held 
that  as  the  foreigner  could  not  recover 
against  the  underwriters,  his  con- 
signees could  not  recover  their  ad- 
vances under  a  policy  made  for  the 
benefit  of  the  foreigner,  though  made 
in  their  names,  as  interest  might  ap- 
pear ;  however  lihey  might  have  in- 
sured their  separate  interest  by  a  po- 
licy made  on  their  own  account.  Con- 
way and  Davidsoiiv.  Grey,  iL49  G.  3. 

336 

INTEREST. 

An  avowant  in  replevin  for  rent  in  ar- 
reaj,  for  whom  verdict  a^d  judgmeot 
are  given  below,  which  are  affirmed 
on  a  writ  of  error,  is  not  entitled  to  be 
allowed  interest  on  the  sum  recovered, 
by  force  of  the  stat.  3  H.  I.e.  10. 
which  is  confined  to  judgments  reco- 
vered by  plaintiff's  below,  and  afiii  med 
on  a  writ  of  error.  G  aiding  v.  Diux, 
r.  48  G.  3.  -  2 

^  JO^NDERi 


LANDLORD  AND  TENANT. 


61» 


:'    -   JOINDER  IN  ACTION. 
•■         Bee  Pleadikg,  10,  12,  16. 

JUDGMENT. 

Upon  a  pica  in  abatement  the  court  give 
no  other  than  the  proper  judgment 
piayed  for  by  the  party :  but  upor^  a 
plea  in  bar,  the  court  will  give  that 
which  appears  to  them  to  be  the  pro- 
per judgment  upon  the  whole  repord, 
vvhelher  regularly  prayed  for  or  not. 
The  King  v.  Shakespeare.     T.  48  G.  3. 

87 

JUDGMENT  IN  ERROR. 
See  Costs,  1.     Interest,   1. 

liENSlNGTON  PALACE. 

iSpe  Palace. 

LADING,  BILL  OF. 
iSee  Bill    of    Lading.' 

LANDLORD  AND  TENANT. 

1.  A  landlord  of  premises  about  to  sell 
them  gave  his  tenant  notice  to  quit 
on  the  11th  of  October  laOQ,  but 
promised  not  to  turn  him  out  unless 
they  were  sold :  and  not  being  sold 
till  February  1807,  the  tenant  re- 
fused on  demand  to  deliver  up  posses- 
sion. And  on  ejectment  brought, 
held  that  the  promise  (which  was 
performed)  was  no  waver  of  the 
notice,  nor  operated  as  a  licence  to 
be  on  the  premises,  otherwise  than 
subject  to  the  landlord's  right  of 
acting  on  such  notice,  if  necessary ; 
and  therefore  that  the  tenant,  not 
having  delivered  up  possession  on 
demand  after  a  sale,  was  a  trespasser 
from  the  expiration  of  the  notice  to 
quit.  Whlteacre^  d.  Bouli  v.  Symonds, 
T.  48  G.  3.  13 

f.  A  landlord  declared  in  debt,  1st, 
for  the  double  value;  2dly,  for  use 
and  occupation.  The  tenant  pleaded 
nil  debet  to  the  first,  and  a  tender  of 
the  single  rent  before  the  action 
brought  to  the  second  count,  and 
paid  the  money  into  Court;  which 
the  plaintiff  took  out  before  trial  and 
still  proceeded  :  and  held  that  this 
was  no  cause  of  nonsuit,  as  upon  the 
groimd  of  such  acceptance  of  the  sin- 
gle rent  being  a  waver  of  the  plain- 


tiff's right  to  proceed  for  the  double 
value ;  but  that  the  case  ought  to  have 
gone  to  the  jury ;  and  that  the  plain- 
tiff's going  on  with  the  action  after 
taking  the  single  rent  out  of  court, 
was  evidence  to  shew  that  he  did  not 
mean  to  wave  his  claim  f9r  the  double 
value,  but  to  take  it  pro  tan  to.  And 
it  seems,  that  though  the  single  rent 
were  paid  into  court  on  the  second 
count,  yet  if  the  plaintiff"  had  not  ac- 
cepted it,  but  had  recovered  on  the 
first  count,  the  defendant  woidd  have 
been  entitled  to  have  the  money  so 
paid  in  deducted  out  of  the  larger  sum 
recovered.     %«//  v.  Rich.  T.  48  G.  3. 

48 

3.  In  a  lease  of  ground,  with  liberty  to 
make  a  water-course  and  erect  a  mill, 
the  lessee  covenanted  for  himself,  his 
executors,  &c.  and  assigns,  not  to 
have  persons  to  work  in  the  mill  who 
were  settled  in  other  parishes,  without 
a  parish  certificate :  held  that  this  co- 
venant did  not  run  with  the  land,  or 
bind  the  assignee  of  the  lessee.  The 
Mayor  ^c, of  Conglelon  v.  Patiison,  T. 
48  G.  3.  130 

4.  In  covenant  on  an  indenture  of  de- 
mise of  a  coal  mine,  made  on  the  8th 
of  July  1805,  reserving  one-fourth  of 
the  coal  raised,  or  the  value  in  money, 
at  the  election  of  the  lessor:  and  if  the 
one-fourth  fell  short  of  400/.  per  an- 
num, then  reserving  such  additional 
rent  as  would  make  up  that  annual 
sum,  to  be  rendered  monthlif  in  equal 
portions ;  held  that  the  lessor  having 
elected  to  take  the  whole  in  money 
may  declare  for  two  years  and  three 
months'  rent  in  arrear.  But  even  if 
the  money  rent  were  reserved  annu- 
ally, the  plaintiff  may  remit  his  claim 
as  to  the  three  months'  rent,  and  enlc 
up  judgment  for  the  two  years'  ren, 
only.  And  having  first  well  assigned 
a  breach  of  the  covenant,  that  the  les- 
sees had  not  yielded  monthly  the  one- 
fourth  or  the  value  in  money,  &c. 
but  had  refused,  &(C. :  held  that  it 
would  not  hurt  on  general  demurrer, 
that  the  count  went  on  to  allege,  that 
before  the  exhibition  of  the  plaintiff's 
bill,  viz.  on  the  \st  of  November  1797, 
900/.  of  the  rent  reserved  for  two  years 
and  three  months  was  due  and  in  ar- 
rear; for  that  date  being  before  the 
lease  made,  and  therefore  impossible 

in 
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INDICTMENT. 


in  respect  to  the  subject-matter,  must 
be  rejected ;  and  the  general  allega- 
tion, that  before  the  exhibiluig  of  the 
plaintiff's  bill,  900/.  of  the  rent  re- 
served, &c.  was  due,  is  sufficient. — 
Buckley  V  Kenyan,  T.  48  G. '6.  139 
5  An  estate,  the  greater  part  of  which 
was  in  lease,  either  for  years  certain 
not  exceeding  21,  or  for  longer  terms 
of  years  determinable  on  lives,  was 
settled  on  several  tenants  for  life  in 
succession,  with  remainders  in  tail; 
with  power  to  every  tenant  for  life 
"  who  should  be  entitled  to  the  free- 
*'  hold  of  the  premises  or  any  part 
"  thereof,  when  he  should  be  in  the 
"  actual  possession  of  the  same,  or 
"  any  part  thereof,  from  time  to  time, 
"  by  indenture  to  make  leases  of  all 
"  or  any  part  or  parts  of  the  demesne 
"  lands,  whereot  he  should  be  in  the 
"  actual  possession  as  aforesaid,  for 
"  any  term  or  number  of  years,  not 
"  exceeding  21  years,  or  for  the  life 
"  or  lives  of  any  one,  two,  or  three 
"  person  or  persons :  so  as  no  greater 
•*  estate  than  for  three  lives  be  at  any 
**  one  time  in  being  in  any  part  of 
"  the  premises ;  and  so  as  the  an- 
"  cient  yearly  rent,  &c.  be  reserved." 
Held  1st,  that  the  power  only  autho- 
rized either  a  chattel  lease,  not  ex- 
ceeding 21  years,  or  a  freehold  lease 
not  ex,ceeding  three  lives  ;  and  that  a 
lease  by  tenant  for  life  for  99  years 
determinable  on  lives,  as  it  might  ex- 
ceed 21  years,  was  void  at  law,  and 
was  not  even  good  pro  tanto  for  the  2 1 
years.  Roe  d.  Brune  v.  Prideaux,  T. 
48  G.5.  138 

6.  But  the  special  verdict  finding  that 
the  tenant  in  tail  had  received  the 
rent  reserved  by  such  lease  accniing 
after  the  death  of  the  tenant  for  life 
who  made  it,  and  who  had  not  given 
any  notice  to  quit :  held,  2dly,  that 
the  receipt  of  rent  was  evidence  of  a 
tenancy,  the  particular  description  of 
which  it  was  for  the  jury  to  decide 
upon;  and  for  the  defect  of  the  spe- 
cial verdict  in  this  respect  a  venire  de 
novo  was  awarded.  But  the  Court 
intimated,  that  under  the  circumstan- 
ces of  the  case,  and  the  disparity  of 
the  rent  reserved,  being  4/.  2s.  while 
the  rack-rent  value  was  60/.  a-year; 
(though  one  of  the  Itssers  had  «been 
presented  by  the  homage  as  tenant 
alter  .the  death  of  the  tenant  for  life, 


and  admitted  by  the  lord's  steward  ; 
and  the  4/.  2s.  reserved  was  more  than 
the  ancient  rent ;)  a  juty  would  be 
strongly  advised  to  decide  against  a 
tenancy  from  year  to  year.  Roe  d. 
Brune  v.  Prideaux,  T.  48  G.  3.      158 

7.  Tenant  in  tail  having  received  an 
ancient  rent  of  1/.  18s.  6d.  from  the 
lessee  in  possession  under  a  void  lease 
granted  by  tenant  for  life  under  a 
power,  the  rack  rent  value  of  which 
was  30/.  a  year,  cannot  maintain  an 
ejectment,  (laying  his  demise,  at  least, 
on  a  prior  day),  without  giving  the 
lessee  some  notice  to  quit,  so  as  to 
make  him  a  trespasser,  after  such  re- 
cognition of  a  lawful  possession  either 
in  the  relation  of  tenant,  or  at  least 
as  continuing  by  sufferance  till  no- 
tice.    Denn  v.  Rawlins,  M.  49  G.'3. 

201 

8.  A  lease  at  43/.  a  year,  granted  under 
a  power  directing  the  best  rent  to  be 
reserved,  cannot  be  impeached  merely 
by  shewing  that  the  lessor  rejected 
at  the  time  two  specific  offers,  one  of 
30/.  and  another  from  50/.  to  60/.  from 
other  tenants ;  though  the  responsibi- 
lity of  such  other  tenants  could  not 
be  disproved ;  for  in  the  exercise  of 
such  a  power,  where  fairly  intended, 
and  no  fine  or  other  collateral  consi- 
deration is  received,  or  injurious  par- 
tiality plainly  manifested  by  the  lessor, 
all  other  requisites  of  a  good  tenant 
are  to  be  regarded  as  well  as  the  mere 
amount  of  the  rent  offered ;  unless 
something  extravagantly  vtrong  in  the 
bargain  for  rent  be  shewn.  Scmble 
that  the  best  rent  means  the  best  rack- 
rent  that  can  reasonublyhe  required  by 
a  landlord,  taking  all  the  requisites  of 
a  good  tenant  for  the  permanent  be- 
nefit of  the  estate  into  the  account. 
Doe  v.  RadcUffe,  M.  49  G   3.         278 

9.  A  lessee  of  land  in  the  Bedford  Level 
cannot  object  to  an  action  by  liis  land- 
lord for  a  breach  of  covenant  in  not 
repairing,  that  the  lease  was  void  by 
the  Stat.  15  Cur.  2  c.  17.  for  want  of 
being  registered;  such  act  enacting, 
"  that  no  lease,  &c.  should  be  of  fi)rce 
"  but  from  the  time  it  should  be  re- 
"  gistered,"  not  avoiding  it  as  between 
the  parties  themselves,  but  only  post- 
ponmg  its  priority  with  respect  to 
subsequent  incumbrancers,  register- 
ing their  titles  before.  Hodson  v. 
S/iarpe,  M.  49  G.  3.  350 

10.  Under 


LIBEL. 


MARRIAGE. 
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10.  Under  a  power  to  demise  for  21 
years  in  possession,  and  not  in  rever- 
sion, a  lease  dated  in  fact  on  tiie  17th 
of  February  1802,  iiabendum  from 
the  25th  of  March  next  ensuing  the 
date  thereof,  is  good,  if  not  executed 
and  delivered  till  after  the  25th  of 
March ;  for  it  then  takes  effect  as  a 
lease  in  possession  with  reference 
back  to  the  date  actually  expressed. 
Boe  V.  Buyy  H.  49  G.  3.  427 

LEASE. 

&e  Landlord,  axd  Tenant. 
POWEK,  1,  2,  3,  3. 

LIBEL. 

An  affidavit  made  and  signed  by  the 
printer  and  publisher  and  proprietor 
of  a  newspaper,  as  requirea  by  stat, 
88  G.  3.  c.  78.  which  affidavit  con- 
tained the  names  of  the  parties,  the 
place  where  the  paper  was  printed, 
and  the  title  of  it;  together  with  the 
production  of  a  newspaper,  tallying 
m  every  respect  with  the  description 
of  it  in  the  affidavit;  is  not  only  evi- 
dence by  that  act  of  the  publication 
of  such  paper  by  the  parties  named, 
but  is  also  evidence  of  its  publication 
in  the  county  where  .the  printing  of 
it  is  described  to  be :  and  this,  upon 
the  trial  of  an  information  ibr  a  libel 
contained  in  such  newspaper.  The 
Jii»g  V.  Hurt  and   White,  T.  48  G.  3. 

94 

MANDAMUS. 

See  Appeal,  1.     Copyhold,  2. 

MALT. 

See  Conviction. 

MANOR. 

\.  An  allegation  in  a  declaration  that 
ope  was  seised  of  a  manor  of  F.,  and 
t^iat  lie  and  all  those  whose  estates  he 
has  in  the  said  manor  have  immemo- 
rial ly  appointed  a  sexton  of  the  pa- 
rish of  F.,  is  sustained  by  proof  of  his 
seisin  of  a  quondam  7rianor,  which  had 
cc  ased  to  be  a  legal  manor  for  defect 
of  freehold  tenants,  and  existed  now 
only  by  rcjuitation.  Soane  v.  Ireland, 
M-  iO  G.  3,  259 


2.  Thongh  the  lord  of  a  manor  in 
Cornwall  may  by  conveyance  and 
acts  of  ownership  establish  his  right 
to  all  his  mines  within  the  manor,  as 
well  under  the  freehold  tenements  as 
under  customary  tenements,  and  the 
wastes;  yet  consistently  therewith 
the  tenants  of  certain  tenements  in  a 
vill  within  the  manor,  some  of  thena 
freehold  and  some  customary,  may 
by  acts  of  ownership  for  more  than 
twenty  years  past  establish  their  right 
to  copper  mines,  as  well  under  the 
waste  and  customary  lands,  as  under 
the  freehold  lands  within  the  vill. 
Curtis  v.  Daniel,  M.  49  G.  3.         273 

MARRIAGE. 

1.  A  wagering  contract  for  fifty  gui- 
neas, that  the  plaintiff  would  not 
marry  within  six  years,  is  prima  facie 
in  restraint  of  marriage,  and  there- 
fore void:  no  circumstances  appear- 
ing to  shew  that  such  restraint  was 
prudent  and  proper  in  the  particular 
mstance.  Hartley  v.  Rice,  T.  48  G. 
3.  22 

2.  Evidence  that  British  subjects  in  a 
foreign  country,  being  desirous  of 
intermarrying,  went  to  a  chapel  for 
that  purpose  where  a  service  in  the 
language  of  the  country  was  read  by 
a  person  habited  like  a  priest,  and 
interpreted  into  English  by  the  offi- 
ciating clerk;  which  service  the 
parties  understood  to  be  the  mar- 
riage service  of  the  church  of  Eng- 
land ;  and  they  received  a  certificate 
of  the  marriage,  which  was  after- 
wards lost;  is  sufficient  whereon  to 
found  a  presumption  (nothing  ap- 
pearing to  tlie  contrary)  that  the 
marriage  was  duly  celebrated  ac- 
cording to  the  law  of  that  country, 
particularly  alter  eleven  years  coha- 
bitation as  man  and  wife,  till  the 
period  of  the  husband's  death. 

And  such  British  subjects  being  attach- 
ed at  the  time  to  the  British  army 
on  service  in  such  foreign  country, 
and  having  military  possession  of  the 
place;  it  seems  that  such  marriage 
solemnized  by  a  priest  in  holy  orders 
(of  which  this  would  be  reasonable 
evidence)  would  be  a  good  marriage 
by  the  law  of  England,  as  a  mar- 
riage contract  per  verba  de  prssenti 
before  tlie  marriage  act:  marriages 
beyond 
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MORTMAIN. 


•  beyond  sea  being  excepted  out  of  that 
act ;  and  it  would  make  no  difference 
if  solemnized  by  a  Roman  catholic 
])riest.  The  King  v.  'I'he  Inhabitants 
of  Brampton,  M.  49  G.  3.  282 

MARKET  TOLL. 

Where  the  corporation  of  Worcester  had 
for  above  forty  years  received  toll  upon 
corn  sold  in  their  market  by  sample 
and  afterwards  brought  within  the 
city  to  be  delivered  to  the  buyer  ;  and 
for  about  sixty  years  back,  as  fer  as 
living  memory  went,  when  corn 
pitched  in  the  market  place  on  one 
market  day  was  not  then  sold,  it  was 
usually  put  in  store  in  the  city,  and 

-  only  one  bag  brought  into  the  next 
market  by  way  of  sample,  and  when 
sold  in  that  manner  toll  used  to  be 
taken  on  the  whole;  this  was  held 
sufficient  evidence  to  be  left  to  the 
jury  of  a  prescriptive  claim  to  take 
toll  on  corn  sold  in  the  market  by 

.  sample,  and  afterwards  brought  into 
the  city  to  be  delivered  to  the  buyer ; 
though  the  witnesses  spoke  according 
to  their  recollection  and  belief  of  the 
commencement  of  selling  by  sample 
in  the  market,  in  the  manner  now 
practised,  between  forty  and  fifty  years 
ago.     Hill  v.  Smith,  H.  49  G.  3.     476 

MINES. 
See  Covenant,  2. 

1.  The  lord  of  a  manor,  as  such,  has 
no  right,  without  a  custom,  to  enter 
upon  the  copyholds  within  the  ma- 
nor, under  which  there  are  mines  and 
veins  of  coal,  in  order  to  bore  for 
and  work  the  same :  and  the  copy- 
holder may  maintain  trespass  against 
him  for  so  doing.  Bounie  v.  Taylor, 
T.  48  G.  3.  189 

2.  But  where  the  defendant  justified 
under  the  lord,  as  being  seized  in  fee 
of  the  veins  of  coal  lying  under  the 
copyhold  tenements,  together  with 
the  liberty  of  boring  J'or  and  getting  the 
coal,  &c.  it  is  not  enough  for  the 
plaintiff'  to  reply,  that  as  well  as  the 
veins  of  coal  under  the  said  closes  in 
which,  &c.  as  the  rest  of  the  soil 
within  and  under  the  same,  had  Jm- 


memorially  been  parcel  of  the  manor 
and  demised  and  demiseable  by  copy, 
&c.  without  any  exception  or  reser- 
vation of  the  coal,  &c. ;  unless  he 
also  traverse  the  liberty  of  working 
the  mines;  because  the  plea  claims 
such  liberiy  not  merely  as  annexed  to 
the  seisin  in  fee,  to  he  exercised  when 
in  actual  possession,  but  as  a  present 
liberty,  to  be  exercised  during  the 
continuance  of  the  copyholder's  es- 
tate ;  and  therefore  the  replication 
is  only  an  argumentative  denial  of 
the  liberty,  and  does  not  confess  and 
avoid  it,  Bourne  v.  Taylor,  T. 
48  G.  3.  189 

3.  Though  the  lord  of  a  manor  in 
Cornwall  may  by  conveyance  and 
acts  of  ownership  establish  his  right 
to  all  tin  mines  within  the  manor,  as 
well  under  the  freehold  tenements  as 
under  customary  tenements,  and  the 
vrastes ;  yet  consistently  therewith 
the  tenants  of  certain  tenements  in  a 
vill  within  the  manor,  some  of  them 
freehold  and  some  customary,  may 
by  acts  of  ownership  for  more  than 
twenty  years  past  establish  their  right 
to  copper  mines,  as  well  under  the 
waste  and  customary  lands,  as  under 
the  freehold  lands  within  the  vill. 
Curtis  v.  Daniel,  M.49  G.  3.         273 

MORTMAIN. 

Where  successive  rectors  had  been  in 
possession  of  land  for  above  fifty  years 
past;  but  in  an  action  for  dilapida- 
tions brought  by  the  present  against 
the  late  rector,  it  appeared  that  the 
absolute  seisin  in  fee  of  the  same 
land  was  in  certain  devisees,  since  the 
Stat.  9  G.  2.  c.  36.  aiid  that  no  con- 
veyance was  enrolled  according  to 
the  first  section  of  that  act,  nor  any 
disposition  of  it  made  to  any  college, 
&c.  according  to  the  fourth  section ; 
held  that  no  presumption  could  be 
made  of  any  such  conveyance  en- 
rolled, (which  if  it  existed  the  party 
might  have  shewn,)  and  consequent- 
ly that  the  rector  had  no  tit'e  to  the 
land  :  as  the  statute  avoids  all  other 
grants,  &c.  in  trust  for  any  chari- 
table use  made  otherwise  than  is 
thereby  directed ;  although  in  fact 
it  appeared  that  one  of  those  devi- 
sees was  the  then  rector,  and  that  the 
title  to  the  rectory  was  in  BaiwL 
college, 


PALACE. 


PARTNER. 


6lY 


roltegfe,  Oxford. 
49  G.  3, 
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NEWSPAPER'EVIDENCE  OF 
PUBLICATION. 

An  affidavit  made  and  signed  by  the 
printer  and  publisher  and  proprietor 
of  a  newspaper  as  required  by  stat. 
38  G.  3.  c.  t8,  which  affidavit  con- 
tained the  names  of  the  parties,  the 
place  where  the  paper  was  printed, 
and  the  title  of  it ;  together  with  the 
production  of  a  newspaper,  tallying  in 
every  respect  with  the  description  of 
it  in  the  affidavit ;  is  not  only  evidence 
by  that  act  of  the  publication  of  such 
paper  by  the  parties  named,  but  is 
also  evidence  of  its  publication  in  the 
county  where  the  printing  of  it  is  de- 
scribed to  be  :  and  this  upon  the  trial 
of  an  information  for  a  libel  contained 
in  such  newspaper.  The  King  v.  Hart 
and  White,  T.  48  G.  3.  94 

NEW  TRIAL. 

The  Court  will  not  grant  a  new  trial  in 
,  a  penal  action  where  the  verdict  has 
passed  for  the  defendant,  on  the 
ground  of  its  being  against  the  evi- 
dence. Brook  qui  tarn  v.  Middleton, 
M.  49  G. 3.  268 

NONSUIT. 
See  Pleadiiig,  14.  or  Practice,  18. 


NOTICE  TO  QUIT. 

See  LANDto.RD  and  Tenant. 
1.6,  7. 

OCCUPATION, 
See  Poor's  Rate,  2. 

PALACE. 

Kensington  Palace  being  kept  in  a  con- 
stant state  of  preparation  to  receive 
the  King,  with  his  officers,  servants, 
and  guards,  residing  and  doing 
duty  there  at  all  times,  and  some  of 
the  Royal  Family  having  apartments 
there,  is  privileged  as  a  royal  palace 
against  the  intrusion  of  the  sheriff  for 
the  purpose  of  executing  process  against 


the  goods  of  a  person  having  the  use 
of  certain  apartments  therein.  Win- 
ter v.  Miles,  H.  49  G.  3.  578 

PARISHIONER. 
See  Witness,  1,2. 

PARTNER. 

1.  The  authority  of  one  partner  to  bind 
another  by  signing  bills  of  exchange 
and  promissory  notes  in  their  joint 
names  is  only  an  implied  authority, 
and  may  be  rebutted  by  express  pre- 
vious notice  to  the  party  taking  such 
security  from  one  of  them,  that  the 
other  would  not  be  liable  for  it.  And 
this,  though  it  were  represented  to  the 
holder  by  the  partner  signing  such  se- 
curity, that  the  money  advanced  on  it 
was  raised  for  the  purpose  of  being 
applied  to  the  payment  of  partner- 
ship debts;  and  though  the  greater 
part  of  it  were  in  fact  so  applied.  Nor 
can  he  recover  against  the  other  part- . 
ner  the  amount  of  the  sum  so  applied 
to  the  payment  of  the  partnership 
debts  against  such  notice.  Lord  Vis- 
count Gallway  v.  Mathew  and  Another, 
M.  49  G.  8.  264 

2.  Two  of  three  partners,  affecting,  but 
without  authority,  to  bind  the  firm 
by  deed,  assigned  a  debt  due  to  them 
from  a  correspondent  abroad,  without 
his  privity,  to  a  creditor  at  home,  and 
afterwards  by  direction  of  such  corres- 
pondent drew  a  bill  of  exchange  in  the 
name  of  the  firm  upon  his  agent  here, 
which  was  accepted,  payable  to  their 
own  order  for  the  amount  of  the  debt; 
and  then  the  two  partners  having  in 
the  meantime  committed  acts  of  bank- 
ruptcy indorsed  such  bill  to  the  cre- 
ditor of  the  firm  in  part  satisfaction 
of  his  debt ;  and  afterwards  separate 
commissions  were  sued  out  against 
the  two  partners,  who  were  declared 
bankrupts  and  their  effects  assigned ; 
the  other  partner  beirig  all  the  time 
abroad.  Held,  1st,  that  by  such  in- 
dorsement of  the  bill  by  the  two,  after 
acts  of  bankruptcy  committed  by  them 
though  before  the  commissions  issued, 
nothing  passed  to  the  creditor;  f«r 
the  bankrupt  partners  had  by  relation 
ceased  at  the  time  of  such  indorse- 
ment to  have  any  control  over  the 

joint 
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joint  stock  as  partners,  and  therefore 
could  not  bind  either  the  property  of 
the  assi^ees  or  of  their  solvent  part- 
ner. 2d!y,  That  the  solvent  partner 
might  join  with  the  assignees  of  the 
other  two  in  maintaining  an  action 
for  money  had  and  received,  to  reco- 
ver back  from  the  creditor  the  amount 
of  the  bill  received  by  him  from  the 
acceptor.  3dJy,  That  such  creditor 
coulu  not  set  off  a  greater  demand 
which  he  had  upon  the  joint  firm, 
though  represented  by  the  different 
plaintiffs.  Thomason  jointly  with  Hipgip 
and  others,  assignees  of  Underhill,  and 
Guest  V.  Frere,  H.  49  G.  3.  418 

PAYMENT  OF   MONEY  INTO 
COURT. 

See  Landlord  and  Tenant,  2. 

PENAL  ACTION. 

The  Court  will  not  grant  a  new  trial  in 
a  penal  action  where  the  verdict  has 
passed  for  the  defendant,  on  the 
groimd  of  its  being  against  the  evi- 
dence. Brook,  qui  tarn  v.  Middleton, 
M.  49  O.  3.  268 


PLEADING, 

See  Judgment. 

1.  A  defendant  in  trespass  cannot  plead 
by  way  of  justification,  that  he  was 
possessed  of  a  right  of  common  over 
the  locus  in  quo  under  a  deed  of  grant 
by  a  former  owner,  alleged  to  be  since 
lost  or  destroyed  by  accident  and 
Jength  of  time,  and  therefore  not  prof- 
fered in  Court,  of  which  the  date  and 
names  of  the  parties  are  unknown. 
Uendy  v.  Stephenson,  T.  48  G.  3.      55 

2.  A  new  assignee  of  a  bankrupt,  suing 
in  debt  on  a  judgment  recovered  by 
a  former  assignee  displaced  by  the 
Lord  Chancellor  may  declare  in  a 
general  form  as  having  been  duly 
constituted  and  appointed  assignee. 
JJe  Cosson  v.  Vaughan,  in  error.  T. 
48  G.  3.  61 

3.  Where  the  plaintiff*  complains  of  a 
single  act  of  trespass  in  each  count, 
each  of  which  is  justified  by  the  de- 
fendant in  the  several  pleas,  the  plain- 
tiff' cannot   in  his  replication    take 


issue  upon  the  facts  of  such  justifica- 
tion and  also  newly  assign  either  the 
same  or  different  matters;  such  re- 
plication and  new  assignment  being 
double.  Cheasley  v.  Barnes  and  otliers, 
T.  48  G.  3.  73 

4.  And  the  objection  is  sufficiently 
pointed  at  by  assigning  as  special 
cause  of  demurrer,  that  each  plea  con- 
tainmg  a  distinct  justification  to  the 
single  act  of  trespass  alleged  in  break- 
ing and  entering  the  plamtiff"'3  close 
in  the  first  count,  &c.  the  plaintiff" 
had  by  his  replications  and  new  as- 
signment attempted  to  put  in  issue 
several  distinct  acts  oi  trespass  in 
breaking  and  entering  the  same  close, 
&c.  ib. 

5.  A  sheriff  justifying  in  trespass  under 
a  writ  of  fieri  facias,  need  not  shew 
its  return;  the  distinction  being  in  this 
respect  between  a  justification  under 
mesne  process,  and  under  process  in 
execution ;  at  least  where  in  the  latter 
case  no  ulterior  process  is  necessary 
to  complete  the  justification.  ib, 

6.  One  indicted  for  a  misdemeanor  may 
plead  in  abatementainis>nomtr  of  his 
surname  Shukepeare  for  Shakespeare  ; 
which  shall  not  be  taken  for  idem 
sonans  ;  and  the  plea  concluding  with 
praying  judgment  of  the  said  indictment, 
and  that  he  may  not  be  compelled  to  an- 
swer the  same,  is  good.  Hex  v.  Shakes- 
peare, T.  48  G.  3.  83 

7.  In  covenant  on  an  indenture  of  de- 
mise of  a  coal  mine,  made  on  the  8th 
of  July  1805,  reserving  l-4th  of  the 
coal  raised  or  the  value  in  money, 
at  the  election  of  the  lessor;  and  if 
the  l-4th  fell  short  of  400/.  per  an- 
num, then  reserving  such  additional 
rent  as  would  make  up  that  anmutl 
sum,  to  be  rendered  monthly  in  equal 
portions  ;  held  that  the  lessor  having 
elected  to  take  the  whole  in  money, 
may  declare  for  two  years  and  three 
months  rent  in  arrear.  But  even  if 
the  money- rent  were  reserved  an- 
nually, the  plaintiff"  may  remit  his 
claim  as  to  the  three  months'  rent, 
and  enter  up  judgment  for  the  two 
years'  rent  only.  And  having  first 
well  assigned  a  breach  of  the  cove- 
nant, that  the  lessees  had  not  yielded 
monthly  the  l-4th  or  the  value  in 
money,  &c.  but  had  refused,  &c.; 
held  that  it  would  not  hurt  on  general 
demurrer,  that  the  couut  went  on  to 
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,  'allege,  tliat  before  the  exhibiting  of 
the  plaintiff's  bill,  viz.  on  the  first  of 
November  1797,  9001.  of  the  rent  re- 
served for  two  years  and  three  months 
■was  due  and  in  arrear ;  for  that  date 
being  before  the  lease  made,  and 
therefore  impossible  in  respect  to  the 
subject-matter,  must  be  rejected; 
and  the  general  allegation,  that  before 
the  exhibiting  of  the  plaintiff's  bill, 
900/.  of  the  rent  reserved,  &c.  was 
due^  is  sufficient.  Buckley  v.  Kenyon, 
T.  48  G.  3.  139 

-8.  Where  a  defendant,  in  trespass  for 
breaking  and  entering  a  copyhold 
close,  justified  under  the  lord,  as 
being  seized  in  fee  of  the  veins  of  coal 
lying  under  the  copyhold  tenements, 
together  with  the  liberty  of  boring  for 
and  getting  the  coal,  &c.  it  is  not 
enough  for  the  plaintiff  to  reply,  that 
as  well  all  the  veins  of  coal  under  the 
said  closes  in  which,  &c.  as  the  rest 
of  the  soil  within  and  under  the  same, 
had  immemorially  been  parcel  of  the 
manor  and  demised  and  demiseable 
by  copy,  &c,  without  any  exception  or 
reservation  of  the  coal,  &c.  unless  he 
also  traverse  the  liberty  of  working 
the  mines;  because  the  plea  claims 
such  liberty,  not  merely  as  annexed 
to  the  seisin  in  fee,  to  be  exercised 
in  actual  possession,  but  as  a  present 
liberty,  to  be  exercised  during  the 
continuance  of  the  copyholder's  es- 
tate ;  and  therefore  the  replication 
is  only  an  argumentative  denial  of  the 
liberty,  and  does  not  confess  and 
avoid  it.  Bourne  v.  Taylor,  T.  48 
G.  3.  189 

9.  Where  a  sham  plea  was  pleaded  of 
judgments  recovered  in  the  court  of 
Pie-poudre  in  Bartholomew  fair,  in 
terms  palbably  fictitious  and  out  of 
the  regular  course,  the  Court  repro- 
bated the  practice,  and  suffered  tlie 
plaintiff  to  sign  interlocutory  judg- 
ment as  for  want  of  a  plea,  and  made 
the  defendant's  attorney  pay  all  the 
costs  occasioned  by  the  plea,  and  the 
costs  of  the  rule  for  correcting  the 
proceedmgs.  JBlewitt  v.  Marsdcn,  T. 
48  G.  3.  237 

10.  To  a  count  in  covenant,  charg- 
ing the  defendants  as  executors  for 
breaches  of  covenant  by  their  testa- 
tor as  lessee,  who  had  covenanted 
for  himself,  his  executors  and  as- 
signs, may  be  joined  aiwther  count, 


charging  them  that  after  the  testa- 
tor's death  and  their  proving  the 
will,  and  during  the  term,  the  demis- 
ed premises  came  by  assignment  to 
one  D.  A.  against  whom  breaches 
were  alleged ;  and  concluding  that 
so  neither  the  testator  nor  the  de- 
fendants after  his  death,  nor  D.  A. 
since  the  assignment  to  him,  had 
kept  the  said  covenant,  but  had 
broken  the  same.  And  plene  ad- 
minis  traverunt  may  be  pleaded  to 
both  counts.  Wilson  v.  Wigg,  M. 
49  G.  3.  313 

11.  It  is  not  enough  for  the  executor 
of  an  executor,  sued  for  breach  of 
covenant  made  by  the  original  tes- 
tator, to  plead  plene  administravit 
of  all  the  goods  and  chattels  of  the 
original  testator  at  the  time  of  liis 
death  come  to  the  hands  of  the  de- 
fendant, &c.  without  also  pleading 
plene  administravit  by  the  first  exe- 
cutor ;  or  at  least  that  he,  the  second 
executor,  had  no  assets  of  tlie  first; 
so  as  to  shew  that  he  had  no  fund 
out  of  which  any  devastavit  by  the 
first  executor  could  be  made  good. 
Wells  V.  Fydell,  M.  49  G.  3.  315 

12.  A  plea  of  tender  to  one  count,  and 
a  plea  of  alien  enemy  to  another, 
cannot  be  pleaded  together.  Shom- 
beck   V.  De   la   Cour,    M.    49  G.  3. 

326 
IS.  After  a  writ  sued  out,  and  common 
bail  filed,  against  a  defendant  by  the 
name  of  J.,  it  is  irregular  for  the 
plaintiff  to  declare  against  him  by 
the  name  of  R ,  sued  by  the  name 
of  J.  (he  not  having  then  appeared) 
and  the  defendant  may  set  aside  the 
proceedings  before  plea.  Delaney  v. 
Cannon,  M.  49  G.  3.  328 

14.  Where  a  request  to  the  defendant 
to  do  an  act  is  necessary  to  be  al- 
leged in  order  to  give  the  plaintiff 
his  cause  of  action;  and  it  is  alleg- 
ed, but  without  a  particular  venue, 
(there  being  a  general  venue  laid  in 
the  preceding  part  of  the  declara- 
tion) ;  such  omission  cannot  be  taken 
advantage  of  in  arrest  of  judgment 
since  the  stat.  4  Ann.  c.  16.  s  1. 
being  mere  matter  of  form,  available 
only  upon  special  demurrer :  and 
this  though  judgment  passed  by  de- 
fault, on  which  a  writ  of  enquiry 
was  executed.  And  where,  in  con- 
sideration of  the  purchase  of  hay  by 
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•the  plaintiff  of  the  defendant,  the 
"latter  promised  to  deliver  to  and 
suffer  the  plaintiff  to  take  it  away  as 
he  wanted  it,  when  requested;  an 
allegation  that  the  defendant,  after 
sufiering  the  plaintifi'  to  take  away  a 
part,  sold  and  disposed  of  the  residue 
to  other  persons,  supersedes  the  ne- 
cessity of  alleging  a  request  to  deliver, 
&c.  the  residue.  Bowdel  v.  Parsons, 
M.  49  G.  3.  359 

15.  After  judgment  for  the  defendant 
on  demurrers  to  certain  special  pleas, 
there  may  be  judgment  of  nonsuit 
against  the  plaintitt  for  not  proceed- 
ing to  trial  upon  other  genetal  pleas 
on  which  issues  were  joined.  Pax- 
ton  V.  Popham,  M.  49  G.  3.  566 

>16.  A  solvent  partner  may  join  with  the 
assignees  of  his  two  bankrupt  part- 
ners in  maintaining  an  action  for 
money  had  and  received  to  reco\'er 
back  from  a  creditor  the  amount  of 
a  bill,  the  joint  property  of  the  firfn 
received  by  him  from  the  acceptor  by 
the  indorsement  of  the  two  other 
•partners  after  acts  of  bankruptcy  com- 
mitted by  them.  Thomason,  jointly 
ttith  Hipgip  and  others,  assignees  of 
Underhill  and  Gitest,  v.  Frere,  H. 
49  G. S.  418 

POOR'S  RATE. 

1.  Saleable  vndericoods  are  rateable  an- 
nually to  the  relief  of  the  poor,  within 
the  construction  of  the  stat.  43  Eliz. 
c.  2.  in  proportion  to  their  value, 
though  they  should  happen  not  to  be 
cut  dowTi  more  than  once  in  21  years; 
and  their  annual  value  may  be  esti- 
mated amongst  other  ways  according 
to  the  value  they  may  be  worth  to 
rent  for  a  lease  of  the  duration  of 
their  intended  growth.  The  King  v. 
The  Inhabitantsvf  Mirfield,  r.48  G.  3. 

219 

2.  One  who  went  from  home  with  his 
family  for  nearly  a  year,  but  left  his 
assistant  to  carry  on  his  business  in 
his  shop  iif  one  room  of  the  house, 
which  for  this  purpose  was  parted  off 
by  laths  from  the  rest,  and  left  the 
key  of  the  house  door  with  a  friend, 
and  had  the  garden  cultivated  for  his 
own  benefit  as  usual,  is  liable  to  be 
rated  to  the  relief  of  the  poor,  as 
occupier  of  the  whole  housei  The 
King  V.  The  Inhabitants  of  Aberyst- 
with,  M.  49  G.  3.  354 


3.  Beecii  being  admitted  to  be  tiniliei' 
by  the  custom  of  the  county  of  Bucks/ 
the  general  rule  of  law  applicable  to 
timber  trees  in  general  attaches  upon 
it,  so  as  to  give  it  the  properties  and 
privileges  of  timber  at  twenty  years 
growth  ;  and  therefore  upon  an  issue, 
whether  certain  beech  trees  in  that 
county,  (which  after  being  felled  had 
been  distrained  for  payment  of  a 
poor's  rate,  to  which  it  was  contended 
that  tliey  were  liable,)  were  or  were 
not  timber,  according  to  the  custom 
of  the  county,  the  inquiry  is  confined 
to  the  nature  of  the  wood,  and  the  pe- 
riod of  its  growth,  whether  of  twenty 
years ;  and  no  evidence  can  be  re- 
ceived to  qualty  its  character  of  timber^ 
by  shewing  that  it  was  not  deemed  to 
be  such  in  the  county,  unless  the  tree 
contained  ten  feet  of  solid  wood.  And 
the  jury  having  found  a  general  ver- 
dict for  the  plamtift'  on  that  issue,  af- 
firming sucn  trees  of  twenty  years 
growth  and  upwards,  though  not  con- 
taining ten  feet  of  solid  wood,  to  be 
timber  by  the  custom ;  and  also  Upon 
another  issue,  negativing  them  to  be 
saleable  underwood  within  the  stat.  43 
Eliz.  c.  2. ;  the  Court  refused  to  grant 
a  new  trial.  Aubrey  v.  Fisher,  H. 
49  G.  Si  446 

POOR-REMOVAL. 

See  Settlement. 

A  labourer  employed  by  his  master  to 
drive  a  cart  into  his  parish  with  one 
load,  and  to  return  with  another, 
and  who  broke  his  leg  there  by  a*- 
cidenty  which  detained  him  for  some 
time  in  such  parish,  by  which  he  was 
relieved,  is  to  be  considered  as  casual 
poor,  and  as  such  is  not  removeahle 
either  under  the  stat.  13  and  14  Car. 
2.  c.  12,  or  the  stat.  85  G.  3.  c.  101, 
as  not  coming  there  to  settle'  or 
inhabit;  and  consequently  the  ex- 
pencCs  of  his  relief  cannot  be  direct- 
ed to  be  paid  during  the  suspensinn 
of  the  order  of  removal  under  the 
latter  statute.  Rex  v.  The  Inhabitants 
of  St.  James's  in  Bury  St.  Edmomk, 
h  48  G. 8.  25 

The  same  point  was  ruled  in  The 
King  v.  The  In/iabitants  of  Thutcham, 
M.  49  G.  3.  in  a  case  nearly  alike  in 
eircumbtauees. 
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POSSESSION. 

1.  \V  here  successive  rectors  had  been  in 
possession  of  land  for  above  .W  years 
past;  but  in  an  action  for  dilapida- 
tions, broiight  by  the  present  against 
the  late  rector,  it  appeared  that  the  ab- 
solute seisin  in  fee  of  the  same  land 
was  m  certain  devisees,  since  the  stat. 
9  G.  2.  c.  36,  and  that  no  conveyance 
was  enrolled  according  to  the  first 
section  of  that  act,  nor  any  disposition 
of  it  made  to  any  college,  &,c.  accord- 
ing to  the  4th  section  ;  held  that  no 
presumption  could  be  made  of  any 
such  conveyance  enrolled,  (which  if  it 
existed,  the  party  might  hai^e  shewn  ;) 
and  consequently  that  the  rector  had 
no  title  to  the  land ;  as  the  statute 
avoids  all  other  grants,  &c.  in  trust 
for  any  charitable  use,  made  other- 
wise than  is  thereby  directed ;  al- 
though in  fact  it  appeared  that  one 
of  these  devisees  was  the  then  rector, 

•  and  that  the  title  to  the  rectory  was  in 
BalioL  College,  Oxford.  Wright  v. 
Swytbies,  H.  49  G.3.  409 

2.  One  havmg  good  title  to  the  posses- 
sion of  a  copyhold  as  tenant  by  the 
curtesy,  bis  possession  of  the  copyhold 
after  his  wite's  death  will  be  referred 
to  that,  and  not  to  any  adverse  title : 
though  he  were  admitted  after  his 
wife's  death  to  hold  to  him  pursuant 
to  a  settlement,  by  which  the  estate 
of  the  wife  was  limited  to  the  survivor 
in  fee  ;  so  as  to  let  in  the  title  of  the 
heir  at  law  of  the  wife  in  ejectment, 
brought  within  20  years  after  the 
husband's  death.  Doe  dcm.  Sir  Wil- 
liam MUnevy  Bart.  v.  Brigktwen,  H. 
49  G.  3.  583 

And  though  l-Sd  of  the  copyhold  had 
been  settled  many  years  before  upon 
a  third  person  for  life,  but  no  surren- 
der having  been  made  to  the  trustees 
imder  the  settlement,  the  legal  estate 
had  remained  in  the  heirs  of  the  te- 
nant last  seised  and  admitted  ;  atid 
tiie  steward  of  the  manor  appointed 
by  the  heir  at  law  and  her  husband, 
■  had  in  his  accovmts  after  the  wife's 
death  (which  was  evidence  of  his 
having  done  the  same  in  her  life- 
time) for  above  '20  years  back,  debited 
himself  with  the  receipt  of  a  2-3ds  of 
the  rent  for  the  husband  on  account 
of  his  wife,  and  the  remaining  l-3d 
for  such  other  person  claiming  under 
the  settlement ;  yet  such  payment  to 


the  latter  must  be  taken  to  have  been 
made  by  the  consent  of  the  person  en- 
titled at  law  to  the  whole,  so  as  to  do 
away  the  notion  of  an  adverse  posses- 
sion by  the  husband  of  that  one-third, 
distinct  from  his  possession  of  the 
other  2-3ds  as  tenant  by  the  curtesy 
after  his  wife's  death  ;  in  answer  to  a 
claim  by  the  heir  at  law  of  the  wife 
against  the  devisee  of  the  husband, 
wno  set  up  an  adverse  possession  for 
above  20  years  after  the  wife's  death. 
Daedem.  Sir  Williajn  Milner,  Bart.  v. 
Brightwen,  H.  49  G.  S.  583 

POWER. 

See  Landlord  and  Tenant. 

1 .  An  estate,  the  greater  part  of  which 
was  in  lease,  either  for  years  certain 
not  exceeding  2 1 ,  or  for  longer  terms 
of  years  determinable  on  lives,  was 
settled  on  several  tenants  for  hfe  in 
succession,  with  remainders  in  tail  ; 
with  power  to  every  tenant  for  life 
"  who  should  be  entitled  to  the  free- 
hold of  the  premises  or  any  part 
thereof,  when  he  should  be  in  the  ac- 
tual possession  of  the  same,  or  any  part 
thereof  from  time  to  time,  by  inaen- 
ture  to  make  leases  of  all  or  any  part 
or  parts  of  the  demesne  lands,  whereof 
he  should  be  in  the  actual  possession 
as  aforesaid,  for  any  term  or  number 
of  years,  not  exceeding  21  years,  or 
for  the  life  or  lives  of  any  1,  2,  or  3 
person  or  persons  ;  so  as  no  greater 
estate  than  for  three  lives  be  at  any 
one  time  in  being  in  any  part  of  the 
premises,  and  so  as  the  ancient  yearly 
rent,  &c.  be  reserved."  Held,  1st.  that 
the  power  only  authorized  either  a 
chattel  lease,  not  exceeding  21  years, 
or  a  freehold  lease  not  exceeding  three 
lives  :  and  that  a  lease  by  tenant  for 
life  for  99  years,  determinable  on 
lives,  ;as  it  might  exceed  21  years 
was  void  at  law,  and  was  not  ev€n  good 

'  pro  tan  to  for  the  21  years.  Roe  d. 
Brune  v.  Prideaux,  T.  48  G.  3.      158 

2.  A  lease  at  43/.  a-year,  granted  under 
a  power  directing  the  best  rent  to  be 
reserved,  cannot  be  impeached  mere- 
ly shewing  that  the  lessor  rejected 
two  specific  offers  one  of  50/.  and 
another  from  50/.  to  60/.  from  other 
tenants,  though  the  responsibility  of 
such  other  tenants  could  not  be  dis- 
proved ;  for  in  the  exercise  of  such 
a  power,  where  fairly  intended,  and  no 
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fine  or  other  collateral  consideration 
is  received,  or  injurious  partiality 
plainly  manifested  by  the  lessor,  all 
other  requisites  of  a  good  tenant  arc 
to  be  regarded,  as  well  as  the  mere 
amount  of  the  rent  ofl'ercd,  unless 
something  extravagantly  wrong  in  the 
bargain  for  rent  be  shewn.  Semble 
that  the  best  rent  means  the  best  rack 
rent  that  can  reasonably/  be  required 
by  a  landlord,  taking  all  the  requi- 
sites of  a  good  tenant  for  the  per- 
manent benefit  of  the  estate  into  the 
account.  Doe  v.  Raddiffe,  M.  49  G.  3. 

278 

3.  Under  a  power  to  demise  for  2 1  years 
in  possession,  and  not  in  reversion,  a 
lease  dated  in  fact  on  the  17th  of  Fe- 
bruary 1802,  habendum  from  the  '25th 
of  March  next  ensuing  the  date  thereof, 
is  good,  if  not  executed  and  delivered 
after  the  25th  of  March  ;  for  it  then 
takes  the  effect  as  a  lease  in  posses- 
sion with  reference  back  to  the  date 
actually  expressed.  Doe  v.  Day,  H. 
49  G.  3.  427 

4.  One  devises  all  his  freehold  estate  to 
his  wife  during  her  natural  life,  "  and 
also  at  her  disposal  afterwards  to 
leave  ir  to  whom  she  pleases ;"  held 
that  this  only  gave  her  a  power  to 
leave  it  by  will,  and  therefore  that  a 
disposition  of  it  by  feoffment  in  her 
life-time  was  void.  Doe  v.  Thorley, 
H.  49  G.  3.  438 

5.  Under  a  devise  of  seven  different 
estates  to  a  sister,  brothers,  and  ne- 
phews, respectively,  one  to  each 
stock,  including,  as  to  six  of  the 
estates,  three  several  lives  in  succes- 
sion on  each  estate,  and  as  to  the 
seventh,  which  in  the  first  instance 
was  only  limited  to  two  persons  for 
life  in  succession,  giving  those  two  a 
power  to  "  add  another  life  or  lives, 
to  make  3,  in  like  manner,  as  after 
mentioned,  for  other  persons  to  do  the 
same;"  and  then  givmg  this  general 
power,  "  that  when  and  so  often  as  the 
"  lives  on  either  of  the  estates  before 
"  given  shall  be  by  death  reduced  to 
"  two,  that  then  it  shall  be  in  tlie 
"  power  of  the  person  or  persons  then 
**  enjoying  the  said  estate  or  estates 
"  to  renew  the  same  with  the  person 
"  or  persons  to  whom  the  revenue 
"  thereof  shall  belong,  by  adding  a 
"  third  life  to  such  estate,  and  paymg 


"  such  reversioner  two  years'  purchase 
"  for  such  renewal,  and  also  to  ex- 
"  change  eitlier  of  the  said  two  lives, 
"  on  payment  of  one  year's  purchase ;" 
held  that  this  power  of  renewal  only 
authorized  the  addition  of  one  life  to 
the  three  on  each  estate,  and  of  mak- 
ing one  exchange  of  a  life.  Doe  dem. 
Hurdtincke  v.  Hardwicke,  H.  49  G.  3. 

549 

1.  No  cause  shall  be  tried  by  a  special 
jury  in  Middlesex  or  Lonchn,  unless 
the  rule  for  such  special  jury  be  serv- 
ed, and  the  cause  marked  in  the  mar- 
shal's book  as  a  special  jury,  on  or  be- 
fore the  day  preceding  the  adjourn- 
ment day  in  Middlesex  and  London 
respectively.  Regula  Generalis,  H. 
44  G.  3.  1 

2.  An  avowant  in  replevin  for  rent  in 
arrear,  for  whom  verdict  and  judg- 
ment are  given  below,  which  are  af- 
firmed on  a  writ  of  error,  is  not  en- 
titled to  be  allowed  interest  on  the 
sum  recovered,  by  force  of  the  stat. 
3  H.  7.  c.  10,  which  is  confined  to 
judgments  recovered  by  plaintiff's  be- 
low, and  affirmed  on  a  writ  ot  error. 
Neither  is  such  defendant  in  error  en- 
titled to  his  costs  on  the  statute  8  & 
9  W.  3.  c.  11.  s.  2.  which  is  confined 
to  judgments  for  defendants  on  demur- 
rer.  Goldipg  V.  Dias,  T.  48  G.  3.      2 

3.  The  venue  may  be  changed  in  an  ac- 
tion for  criminal  conversation  on  the 
usual  affidavit,  that  the  whole  cause  of 
action,  if  any,  arose  in  the  county  to 
which  it  is  changed ;  for  the  whole 
cause  of  action  is  the  trespass  on  the 
plaintiff^'s  wife  :  and  the  venue  can 
only  be  brought  back  by  the  plaiu- 
tiff"'s  undertaking  to  give  material  evi- 
dence in  the  original  county. — Guard 
V.  Hodge,  T.  48  G.  3.  32 

4.  In  the  case  of  a  defendant  charged  in 
execution,  the  committitur  must  be 
filed  of  the  same  term  as  the  marshal's 
acknowledgment.  Cunningham  v.  Co- 
gan,  T.  48  G.  3.  46 

5.  Where  the  principal  surrendered  to 
the  gaoler  at  the  county  gaol,  in  dis- 
charge of  his  bail  to  the  sheriff,  before 
12  o'clock  on  the  first  day  of  term, 
being  the  return-day  of  the  writ,  and 
the  under-sheriff"  signified  his  assent 
to  the  surrender  by  the  return  of  post 
the  next  day,  at  the  distance  of  seven- 
teen miles,  held  suflScient  to  discharge 
the  bail-bond  of  which  the  plaint 
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had  taken  an  assignment  afterwards, 
with  notice  of  such  surrender.— P^iw;>- 
ton  V.  Hmvell,  T.  48  G.  3.  100 

6.  Where  a  sham  plea  was  pleaded  of 
judgments  recovered  in  the  Court  of 
Pie-Poudre  in  Bartholomew  fair,  in 
terms  palpably  fictitious  and  out  ot  the 
regular  course,  the  Court  reprobated 
the  practice,  and  suffered  the  plaintiff 
to  sign  interlocutory  judgment  as  for 
want  of  a  plea,  and  made  the  defend- 
ant's attorney  pay  all  the  costs  occa- 
sioned by  the  plea,  and  the  costs  of 
the  rule  for  correcting  the  proceedings. 
Blewitt  V.  Mursden,  T.  48  G.  3.     23T 

f .  After  a  writ  sued  out,  and  common 
bail  filed,  against  a  defendant  by  the 
name  of  J.  ;  it  is  irregular  for  the 
plaintiff  to  declare  against  him  by  the 
name  of  R.  sued  by  the  name  of  J. 
(he  not  having  then  appeared)  and 
the  defendant  may  set  aside  the  pro- 
ceedings before  plea.  DeUinoy  v.  Cun- 
non,  M.  49  G.  3.  328 

8.  After  judgment  for  the  defendant  on 
demurrers  to  certain  special  pleas, 
there  may  be  judgment  of  nonsuit 
against  the  plaintiff  for  not  proceed- 
ing to  trial  upon  other  general  pleas 
on  which  issues  were  joined.  Paxton 
V.  Pophnm,  M.  49  G.  3.  366 

9.  A  plea  of  ancient  demesne  was  per- 
mitted to  be  filed  de  bene  esse  within 
the  four  first  days,  pending  a  rule  nisi 
for  permission  to  allow  the  plea  so 
filed.  Doe  dtm  Morton  v.  lioc,  H. 
49  G.  3.  523 

PRESCRIPTION. 
See  Evidence,  4. 

PRESUMPTION. 

See  Possession. 

PRINCE  OF  WALES. 
See  Bond,  2. 

PRINCIPAL  AND  SURETY. 

See  Surety. 

PROHIBITION. 
1.  Prohibition  granted  on  affidavit  that 
the  defendant  (to  a  libel  for  tithes  in 
kind  in  the  spiritual  court)  amrvered 
on  oath,  or  pleaded  a  modus  ;  without 
its  appearing  that  the  modus  was  re- 
gularly pleaded  below,  so  as  to  be  put 


in  issue  there.     French  v.  Trask,  M. 
49  G.  3.  348 

2.  Prohibition  denied  after  sentence, 
where  the  party  applying  had  per- 
mitted the  question  of  fact,  whether 
the  land  for  which  tithe  was  claimed, 
were  natural  meadow  or  not,  to  be 
tried  below.  Stainbank  v.  Bradshaw, 
M.  46  G.  3.  349 

PROMISSORY  NOTES. 

iS«  Bills  of  Exchange. 

PROMOTIONS. 

Mr.  Serjt.  Hey  wood  and  Mr.  Balguay 
made  Welch  Judges.  239 

Mr.  Clarke  made  King's  Counsel,  ib. 

QUO  WARRANTO. 
1.  One  who  has  not  taken  the  sacra- 
ment within  a  year,  being  incapable 
of  being  elected  into  a  corporate  office 
by  Stat.  13  Cur.  2,  c.  1 2.  his  disquali- 
fication was  held  not  to  be  removed 
by  the  annual  act  of  indemnity  (47  G. 
3.  St.  2.  c.  35.)  the  6th  section  of  which 
restrains  its  operation  in  cases  where 
the  ofl[ice  shall  have  been  "  already 
legally  filled  tip  and  enjoyed  by  any 
other  person,"  at  the  time  of  passing 
the  act ;  the  fact  being,  that  the  de- 
fendant and  another  were  candidates 
at  the  time  of  the  election,  when  40 
electors  wer^  assembled  ;  and,  after 
two  electors  had  voted  for  each  can- 
didate, the  candidates  were  asked  whe- 
ther they  had  previously  taken  the  sa- 
crament; to  which  the  defendant  an- 
swered in  the  negative  and  the  other 
candidate  in  the  affirmative ;  where- 
upon notice  of  the  defendant's  incapa- 
city was  publicly  given  to  the  electors, 
and  was  heard  by  all  who  afterwards 
voted  for  the  defendant,  being  20  in 
number,  except  two  or  three  ;  and  16 
afterwards  voted  for  the  other.  Held, 
1st,  That  all  the  votes  given  for 
the  defendant  after  such  notice  were 
thrown  away. 

2dly,  That  the  other  candidate, 
having  the  greatest  number  of  legal 
votes,  was  duly  elected ;  though  some 
of  the  defendant's  votes,  (not  being 
equal  in  number  to  the  good  votes 
ultimately  given  for  the  other)  had 
voted  before  such  notice. 
3dly,  That  the  presumption  of  law 
being 
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being  that  every  person  has  comform- 
ed  to  the  law  till  something  appear  to 
rebut  that  presumption,  it  must  be 
taken  that  the  other  candidate  who 
affirmed  his  qualification,  which  was 
not  negatived  by  the  jury,  was  duly 
qualified  ;  and  that  such  his  election, 
perfected  by  swearing-in,  was  a.Jilling 
up  and  enjoying  by  hira  of"  the  office, 
within  the  proviso  of  the  indemnity 
act,  so  as  to  preclude  its  operation  by 
relation  in  favour  of  the  defendant. 
The  King  v.  Hawkins,  T.A8  G.3.  211 
,  Freemen  of  Norwich,  substitutes  in 
the  militia,  quartered  at  Colchester,  but 
having  dwelling  houses  in  Norwich,  in 
which  their  families  resided,  and  to 
which  they  at  times  resorted  on  fur- 
lough, (in  some  instances,  within  the 
last  six  months,  only  for  the  purpose 
of  voting  at  elections ;)  held  to  be  in- 
habitants within  the  charter  of  Nor- 
wich, and  a  local  act  requiring  them 
to  have  been  inhabitants  for  six  ca- 
lendar months  previous  to  certain  elec- 
tions of  corporate  officers,  in  order  to 
qualify  them  to  vote.  The  King  v. 
Mitchell,  H.  49  G.  3.  511 

RECTORY. 
See  Mortmain,  1. 

REGISTER. 
Su  Ship,!'1. 


REGISTER  of  Title. 

A  lessee  of  land  in  the  Bedford  Level 
cannot  object  to  an  action  by  his  land- 
lord for  a  breach  of  covenant  in  not  re- 
pairing, that  the  lease  was  void  by  the 
Stat.  15  Car.  2.  c.  17,  for  want  of 
being  registered  ;  such  act,  enacting 
that  "  no  lease,  &c.  should  be  of  force 
but  from  the  time  it  should  be  regis- 
tered," not  avoiding  it  as  between  the 
parties  themselves,  but  only  post- 
poning its  priority  with  respect  to 
subsequent  incumbrancers  registering 
tbeir  titles  before.  Hodson  v.  Sharpe, 
M.  49  G.  3.  330 

RELEASE. 

No  release  from  an  heir  at  law  to  one 
in  possession  of  a  copyhold  will  be 


presumed  during  the  continuance  of 
a  curtesy  estate  under  which  such  te- 
nant in  possession  mi^ht  have  defend- 
ed himself,  though  claiming  in  ano- 
ther right.  Nor  will  such  release  be 
presumed  from  the  present  heir,  after 
the  death  of  the  former  heir  within  a 
short  period,  when  the  present  heir 
might  be  called  upon  in  equity  to  dis- 
cover it,  if  given ;  though  such  re- 
lease, if  proved  or  presumed  would 
bar  the  copyholder's  claim.  Doe  d. 
Sir  W.  MilTier,  Bart.  v.  Jirightzcen,  H. 
49  G.  3.  "  583 

REMOVAL. 
See  Appeal,  1. 

SACRAMENT. 
See  Corporation,  1. 

SALE — by  Sample. 
See  Market  Toll. 

SALEABLE  UNDERWOODS; 
See  Poor's  Rate,  3. 

SET-OFF. 

A  solvent  partner  may  join  with  the 
assignees  of  his  two  bankrupt  part- 
ners in  maintaining  an  action  for 
money  had  and  received  to  recover 
back  from  a  creditor  the  amount  of 
a  bill  (part  of  the  joint  stock),  receiv- 
ed by  him  from  the  acceptor  by  the 
indorsementof  the  two  partners  after 
acts  of  bankruptcy  committed  by 
them  :  and  such  creditor  could  not 
set  off  a  greater  demand  which  he  had 
upon  the  joint  firm,  though  repre- 
sented by  the  different  plaintiffs. 
Thomason  and  Others  v.  Frere,  H.  49 
G.  3.  418 

SETTLEMENT— «y  Estate. 

A  guardian  in  socage,  residing  on  the 
ward's  estate  for  40  days,  gains  a  set- 
tle»nent  in  the  parish,  and  cannot  be 
removed  from  tne  possession  of  it  at 
anytime.  The  King  v.  The  Inhabit- 
ants of  Oakley,  H.  49  G.  3.  491 

SEITLEMENT— ^y  Hiring  and 
Service. 

I.  A  widower  having  a  daughter, 
placed  her  at  11  years  of  age  with  an 
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uncle,  by  whom  she  was  wholly  main- 
tained after  that  time,  and  with  whom 
she  continued  to  reside  after  she  came 
of  age,  doing  service  to  him,  but 
without  any,  contract  of  hiring  to  give 
her  a  settlement  of  her  own ;  the  fa- 
ther in  the  mean  time  having  gone 
out  to  service.  Held  that  on  her  com- 
ing of  age,  she  was  emancipated,  al- 
though her  father  conceived  himself 
bound,  as  such,  to  receive  and  sup- 
port her  if  she  left  her  uncle's :  and 
consequently  the  father  was  capable 
of  gaining  a  settlement  by  hiring  and 
service  for  a  year,  as  "  an  unmarried 
man,  not  having  a  child"  {i.  e.  not 
having  a  child  who  would  follow  his 
settlement)  within  the  stat.  3  TF.  4" 
M.  c.  11.  s.  7.  The  King  v.  The  In- 
habitants of  Cowhoneyhorne,  T.  48  G.  3. 

88 

2.  No  settlement  can  be  gained  by 
serving  under  a  contract  of  hiring  for 
four  years,  with  liberty  for  the  ser- 
vant to  leave  for  a  week  every  year  to 
see  his  friends ;  for  that  is  to  be  taken 
distributivcly ;  i.  e.  reserving  a  week 
out  of  each  year.  The  King  v.  The 
Inhabitants  of  liushulme,  M.  40  G.  3. 

325 

3.  Under  a  contract  of  hiring  as  a 
bleacher  and  crofter  for  a  year  at 
12s.  a-week,  the  servant  continuing 
to  work  under  such  a  contract  for  a 
year,  gained  a  settlement  in  the  parish 
where  he  resided,  although  by  the 
practice  of  the  manufactory  in  which 
he  was  engaged,  if  he  finished  his  ap- 
pointed week's  work,  calculated  at  so 
many  pieces  a-day  for  six  days  in 
less  time,  he  had  the  rest  of  the  week 
to  do  as  he  pleased,  and  he  also  went 
where  he  chose  on  Sundays  without 
asking  leave:  for  this  is  an  express 
contract  for  a  year,  without  any  ex- 
press exception.  The  King  v.  Tfie  In- 
habitants if  Harwich,   H.  49    G.  3. 

489 

4.  A  statute  fair  being  held  yearly  on 
the  day  after  old  Michaelmas,  except 
when  old  Michaelmas  falls  on  a  Satur- 
day, and  then  the  fair  being  held  on 
the  Monday;  held  that  a  hiring  from 
such  Monday  till  old  Michaelmas  day 
following  is  not  a  yearly  hiring  under 
which  a  settlement  can  be  obtained. 
The  King  v.  7V«e  Inhabitants  of'  Stan- 
dQti  Massey,  H.  49  G.  3.  576 


SETTLEMENT-6y  Marriage. 

Evidence  that  British  subjects  in  a  fo- 
reign country,  being  desirous  of  in- 
termarrying, went  to  a  chapel  for 
that  purpose,  where  a  service  in  the 
language  of  the  country  was  read  by 
a  person  habited  like  a  priest,  and  in- 
terpreted into  English  by  the  officiat- 
ing clerk ;  which  service  the  parties 
understood  to  be  the  marriage  ser- 
vice of  the  church  of  Engkmd;  and 
they  received  a  certificate  of  the  mar- 
riage, which  was  afterwards  lost ;  is 
sufficient  whereon  to  found  a  pre- 
sumption (nothing  appearing  to  the 
contrary)  that  the  marriage  was  duly 
celebrated  according  to  the  law  of  that 
country,  particularly  after  11  years' 
cohabitation  as  man  and  wife,  till  the 
period  of  the  husband's  death. 

And  such  British  subjects  being 
attached  at  the  time  to  the  British 
army  on  service  in  such  foreign  coun- 
try, and  having  military  possession  of 
the  place ;  it  seems  that  such  marriage 
solemnized  by  a  priest  in  holy  orders 
(of  which  this  would  be  reasonable 
evidence)  would  be  a  good  marriage 
by  the  law  of  England,  as  a  marriage 
contract  per  verba  de  prjesenti  before 
the  marriage  act;  marriages  beyond 
sea  being  excepted  ©ut  of  that  act, 
And  it  would  make  no  difference  if 
solemnized  by  a  Roman  Catholic 
priest.  The  King  v.  The  Inhabitants 
of  Brampton,  M.  49  G.  3.  282 

SETTLEMENT— 63/  Rating, 

Upon  a  question  of  settlement  between 
two  parishes,  a  parishioner  of  one  of 
them  having  property  there  which 
is  rated,  though  not  in  his  own,  but 
in  his  son's  name,  for  the  purpose  of 
making  such  parishioner  a  witness,  is 
nevertheless  incompetent  to  prove 
the  settlement  in  the  other  parish. 
The  King  v.  The  Inhabitants  of  Kil^ 
lerby,  M.  49  G.  3.  292 

SETTLEMENT— %  taking  a  Tene- 
ment of  10/.  a  year. 

1.  A  tenement  found  to  be  of  the  value 
of  4s.  a-week,  and  to  be  demiseable  at 
all  times  of  the  year,  if  let  by  the 
week ;  but  not  to  be  of  the  value  of 
10/.  a-year,  to  be  let  by  the  year;  can- 
not confer  a  settlement  on  the  occu- 
pier 
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SHIP. 


pier  by  residence  thereon  for  40  days. 
Tlie  King  v.  I'/ie  Inhabitants  of  Hel- 
lingiy,  T.  48  G.  3.  41 

2.  Iteming  the  hire  or  privilege  of 
milking  two  cows  belonging  to  an- 
other, at  so  much  per  week,  per  cow, 
for  40  weeks;  which  cows  were  to  be 
depastured  by  the  owner  on  his  farm 
in  common  with  his  other  cattle,  and 
were  to  be  milked  by  the  pauper; 
will  gain  him  a  settlement,  if  the 
pasturage  of  the  two  cows  be  worth 
10/.  a-yeai.  The  King  v.  The  Inhabi- 
tants of'  Stoke-upon-Trent,  H.  49  G.  3. 

496 

SEXTON. 
See  Manor,  1. 

SHERIFF. 

A  sheriff  justifying  in  trespass,  under  a 
writ  of  fieri  facias,  need  not  shew  its 
return ;  the  distinction  being  in  this 
respect  between  a  justification  under 
mesne  process,  and  under  process  in 
execution ;  at  least  where  in  the  lat- 
ter case  no  ulterior  process  is  neces- 
sary to  complete  tne  justification. 
Cheasley  v.  Barnes,  r.  48  G.  3.        73 

SHIP. 

1.  The  Vice-Admiralty  Courts  abroad 
have  no  authority,  upon  the  mere 
petition  of  the  captam  of  a  ship 
Dound  on  a  foreign  voyage,  to  decree 
the  sale  of  such  shipj,  reported  upon 
survey  not  to  be  sea-worthy,  or  re- 
pairable so  as  to  carry  the  cargo  to  its 
place  of  destination  but  at  an  expence 
exceeding  the  value  of  the  ship  when 
repaired.  Nor  does  it  appear  that  the 
master  has  any  original  authority  to 
sell  the  ship  under  such  circum- 
stances, and  to  put  an  end  to  the  ad- 
venture by  such  discretionary  act  of 
his  own,  when  he  might  in  fact  have 
repaired  the  ship  and  continued  the 
voyage.  But  supposing  he  has  such 
authority  exercised  bona  fide  in  a 
case  of  necessity ;  still  the  vessel  sub- 
sisting as  such,  and  capable  of  being 
used  for  the  purposes  of  navigation, 
and  so  used  in  fact  after  some  repair 
on  the  spot,  can  only  be  conveyed  by 
the  captain  in  the  form  prescribed  by 
the  register  acts ;  and  the  requisites 
of  those  acts  not  having  been  com- 
plied with,  the  sale  in  question  was 


held  to  transfer  ho  property  to  the 
vendee.     Reid\.  Darby,  7*.  48  G.  3. 

143 

2.  A  covenant  in  a  charter-party  of  af- 
freightment, to  pay  freight  to  the 
owner  for  the  hire  of  the  vessel,  is 
not  transferred  to  the  vendee  by  a 
bill  of  sale  of  the  ship  made  during 
the  voyage :  and  such  owner  after- 
wards becoming  bankrupt,  his  assig- 
nees, and  not  tne  vendee  of  the  ship 
have  the  legal  right  to  receive  the 
freight  and  demurrage  due  from  the 
freighter  upon  the  charter-party. 
Splidt  v.  Bmvles,  M.  49  G.  3.         279 

3.  Where  in  a  charter-party  freight 
was  to  be  paid  at  so  much  per  ton,  on 
a  right  and  true  delivery  of  tlie  home- 
ward bound  cargo,  from  Honduras  Bay 
to  London ;  and  the  ship  and  cargo, 
after  capture  and  recapture,  having 
been  wrecked  at  St.  Kitt's  into  which 
they  were  carried  by  the  recaptors,  a 
sale  of  the  cargo  was  directed  by  the 
Vice-Admiralty  Court  there,  on  the 
application  of  tlie  master  acting  boi.a 
fide  for  the  benefit  of  all  concerned, 
but  without  orders  from  any;  and 
the  proceeds  of  the  sale  were  remitted 
to  the  ship  owners.  Held  that  the 
freighter  might  recover  such  proceeds, 
in  assumpsit  for  money  had  and  re- 
ceived, without  allowing  freight  pro 
rata  itineris.  For  such  form  of  action 
for  the  proceeds  of  an  illegal  sale  of 
goods  is  only  a  waver  of  any  claim 
for  damages  for  the  tortious  act; 
taking  the  actual  proceeds  of  the  sale 
as  the  value  of  the  goods  (subject  to 
the  legal  consequences  of  considering 
the  demand  as  a  debt,  which  admits 
of  a  set-oflt",  &c. :  but  does  not  recog- 
nize the  right  of  the  vendor  so  to 
convert  the  goods.  And  here  the  act 
of  conversion,  (for  such  it  must  be 
taken  to  be)  being  made  by  the  mas- 
ter, who  is  the  general  agent  of  the 
ship  owners ;  and  not,  as  in  Baillie 
V.  Modigliani,  by  the  act  of  a  Court  of 
competent  jurisdiction,)  was  unlaw- 
ful, and  discharged  the  claim  of  the 
ship  owners  for  freight  pro  rata  iti- 
neris.    Hunter  v.  Vrinsep,  iW.49  G.  3. 

378 

4.  But  tlie  plaintiff  could  not  recover 
against  the  ship  owners  upon  special 
counts  framed  upon  the  bills  of  lading 
signed  by  the  master ;  as  well  be- 
cause  they  contained  exceptions  of 

the 
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the  very  perils  by  which  the  loss  hap- 
pened; as  because  the  defendants, 
having  expressly  contracted  with  the 
plaintiff  under  seal,  could  not  be 
charged  with  respect  of  the  same  sub- 
ject matter  by  a  contract  not  under 
.  seal  and  signed  by  their  master  only, 
and  not  by  themselves.  Hunter  v. 
Prinsep,  M.  49  G.  3.  378 

SPECIAL  JURY. 
See  Practice,  1, 

STAGE  COACHES. 
See  Turnpike  i. 

STAMPS. 

A  promissory  note  for  100/.  payable  to 
the  plaintiff,  or  order,  and  originally, 
expressed  to  be^or  value  received,  ge- 
nerally, being  altered  the  next  day, 
upon  the  suggestion  of  one  of  tlie 
parties,  by  the  addition  of  the  words 
for  the  good-will  of  the  lease  and  trade 
of  Mr.  K.  deceased,  requires  a  new 
stamp;  such  words  being  material, 
and  not  having  been  originally  in- 
tended to  be  inserted,  and  omitted 
by  mistake.  Knill  v.  Williams,  H. 
49  G.  3.  431 

STATUTES. 

The  Stat.  42  G.  3.  c.  38.  forbids  corn 
making  into  malt  to  be  wetted,  while 
it  is  a-floor,  before  12  days  from  the 
time  when  it  is  emptied  out  of  the 
cistern.  The  stat.  46  G.  3.  c.  139. 
s.  1.  repeals  that  provision  generally, 
and  enacts  (s.  3.)  that  the  corn  in 
that  state  shall  not  be  wetted  till  9 
days,  &c.  after  the  1st  of  Aug.  1806. 
Then  s.  14.  enacts  that  this  act  shall 
commence  and  take  effect,  as  to  all 
matters  whereof  no  special  com- 
mencement is  thereby  provided,  from 
the  1st.  of  Aug.  1806,  and  shall  con- 
tinue in  force  till  the  '25th  of  March 
1807.  Held,  that  incorporating  the 
14th  with  the  1st  section,  this  law 
only  operated  as  a  repeal  of  the  for- 
mer one  during  the  time  limited  in 
the  14th  section ;  after  which  the  first 
resumed  its  operation  during  the  in- 
terval between  the  25th  of  March 
1807,  and  a  subsequent  act  reviving 
and  continuing  the  46  G.  3.  The 
King  V.  Rogers,  H.  49  G.  3.  669 


STATUTES. 

Hen.  VII. 

3.  c.  10.     (Interest  on  judgment 
in  error)  g 

Elizabeth. 
43.  c.  2.     (Poor's  Rate)  219,446 

James  I. 

1.  c.  15.     (Bankrupt)  63 

3.  c.  8.     (Bail  in  error)  407 

Charles  II. 

13.  c.  12.     (Corporation)  211 

13  &  14.  c.  12.     (Poor  removal)      25 
15.  c.  17.     (^Bedford  Level  Regis- 
try) 350 

William  and  Mary  and  William. 

3.  c.  11.  s.  7.     (Settlement)  88 
8  &  9.  c.  11.  s.  2.      (Costs    in 

error)  g 

Anne. 

4.  c.  16.  s.  1.     (Jeofails)  359 

5.  c  14.     (Game)  19,  413 
9.  c.  25.  s.  2.     (Game)  19,  413 

George  I, 

3.  c.  11.     (Game)  413 
9.  c,  7.  5.  8.     (Poor  removal)         404 

George  II. 

4.  c.  28.     (Tenant.  Double  value)  50 

5.  c.  30.    (Bankrupt)  63 
9.  c.  36.     (Mortmain)                     409 

11.  c.  19,     (Tenant.  Double  rent.)    50 
26.  c.  33.     (Marriage  Act.)  282 

George  III. 

14.  c.  78.    (Building  act)  227 

34.  c.  6».     (Ship  registry)  280 

35.  c.  101.     (Poor  removal)  25 
c.  125.  s.  7.     (Prince  of  Wales)  3G9 

38.  c.  78.      (Newspaper  publica- 
tion) 94 
42.  c.  38.     (Malt  duty)  569 

46.  c.  37.     (Witness)  395 
c.  139.     (Malt  duty)  569 

47.  St.  2.  c.  35.     (Annual  indem- 
nity act)  211 

48.  c.  125.    (Insolvent  debtor)  408 

SURETY. 

1.  The  laches  of  obligees  in  a  bond, 
(conditioned  for  the  principal  obligor 
to  account  for  and  pay  over  from  time 

to 
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SURPLUSAGE. 


TITHE. 


to  time  all  such  tolls  as  he  should  col- 
lect for-the  obligees)  in  not  properly 
examining  his  accounts  for  8  or  9 
years,  and  not  calling  upon  the  prin- 
cipal for  payment  so  soon  as  they 
might  have  done  for  sums  in  arrear  or 
imaccounted  for,  is  not  an  estoppel  at 
law  in  an  action  against  the  sureties. 
The  Trint  Navigation  Company  v. 
Harley.  T.  48  G.  3.  34 

2.  The  Prince  of  Wales  having  gr^ited 
an  annuity  for  his  own  life,  payable 
by  the  treasurer  of  his  privy  purse  ; 
which  annuity  was  assigned  by  the 
grantee  to  another,  with  the  Prince's 
assent;    and  a  surety  having  given 
bond  to  the  assignee  of  the  annuity, 
conditioned  to  pay  it,  if  the  Prince, 
or  the  treasurer  of  his  privy  purse,  or 
any  other  person  for  the  Prince,  did 
not  pay  it  at  the  respective  quarter 
days :  held  that  the  surety  was  bound 
at  all  events  at  law  by  the  terms  of 
the  obligation  to  pay  it,  if  the  Prince, 
&c.  did  not  at  the  stipulated  times  of 
payment ;  whether  or  not  the  grantee 
or  assignee  of  the  annuity  had  the 
right  or  means  of  compelling  payment 
against  the  principal  or  his  funds,  by 
reason  of  any  default  of  such  grantee 
or  assignee  in  not  presenting  a  par- 
ticular of  his  demand  to  the  Prince's 
treasurer,    as  required  in    all    cases 
within  the  stat.  35  G.  3.  c.  12.5.  s.  7. 
on  pain  of  being  foreclosed  of  such 
demand ;    whatever    equitable  claim 
might  be  founded  by  the  surety  on 
such  neglect.     G" Kelly  v.  Sparkes,  M. 
49  G.3.  369 

SURPLUSAGE. 

See  Pleading,  7. 

TENDER. 

See  Pleading,  12, 
To  make  a  legal  tender,  there  must 
either  be  an  actual  offer  of  the  mo- 
ney produced,  or  the  production  of  it 
must  be  dispensed  with  by  the  ex- 
press declaration  or  equivalent  act  of 
the  creditor.  Therefore  where  the  de- 
fendant, on  departing  from  home,  left 
10/.  with  his  clerk  for  the  plaintifi' ; 
of  which  the  clerk  informed  the  plain- 
tiflF  when  he  called,  and  demanded  a 
larger  sum;  and  the  plaintiff  said 
he  would  not  receive  the  10/,  nor 
any  thing  less  than  his  whole  de- 
mand ;  but  t/ie  clerk  did  not  offer  the 


10/. ;  this  was  held  to  be  no  tender. 
Thomas  v.  Evans,  T.  48  G.  3.        lOl 

TIMBER. 
See  Copyholder,  3. 
Beech   being    admitted  to   be    timber 
by  the  custom  of  the  county  of  Bucks, 
the  general  rule  of  law  applicable  to 
timber  trees  in  general  attaches  upon 
it,  so  as  to  give  it  the  properties  and 
privileges  of  timber  at  twenty  years' 
growth  ;  and  therefore  upon  an  issue, 
whether  certain  beech  trees  in  that 
county,  (which  after  being  felled  had 
been   distrained    for  payment  of    a 
poor's  rate,  to  which  it  was  contended 
that  they  were  liable,)  were  or  were 
not  timbery  according  to  the  custom 
of  the  county,  the  inquiry  is  confined 
to  the  nature  of  the  wood,  and  the  pe- 
riod of  its, growth,  whether  of  twenty 
years ;  and  no  evidence  can  be  re- 
ceived to  qualify  its  character  of  timber, 
by  shewing  that  it  was  not  deemed  to 
be  such  in  the  county,  unless  the  tree 
contained  ten  feet  of  sohd  wood.  And 
the  jury  having  found  a  general  ver- 
dict for  the  plaintiff  on  that  issue,  af- 
firming such  trees  of  twenty  years' 
growth  and  upwards,  though  not  con- 
taining ten  feet  of  solid  wood,  to  be 
timber  by  the  custom ;  and  also  upon 
another  issue',  negativing  tliem  to  be 
saleable  underwood  within  the  stat.  43 
Eliz.  c.  2.;  the  Court  refused  to  grant 
a  new  trial.     Aubrey  v.  Fislier,  H. 
49  G.  3.  446 

TITHE. 

I.  At  common  law  grass  is  titheable  in 
grass  cocks,  after  having  been  tedded 
in  the  course  of  the  process  of  making 
it  into  hay.  Newt/tan  v.  Morgan,  T. 
48  G.  3. 

I.  The  tithe  of  turnips  drawn  to  feed 
cattle  held  to  be  properly  set  out  by 
being  thrown  aside,  as  drawn  on  a 
ridge  opposite  for  the  parson,  without 
being  set  out  in  heaps  for  him  :  the 
farmer  not  putting  the  nine  parts  into 
heaps  for  himself.  Blaney  v.  Whit- 
aker,  M.  23  G.  3.  B.  R.  cited. 

ib.   12 

.  Compositions  for  titlies  cease  on  the 
death  of  the  incumbent  with  whom 
they  were  made,  at  least  as  to  his 
successor;  but  if  the  successor  con- 
tinue to  receive  the   next  payment 

due 


TURNPIKE. 


WITNESS. 


6?9 


due  afler  the  death  of  his  predecessor, 
he  can  only  be  accountable  to  the 
executors  for  such  portion  of  it  as  the 
value  of  the  tithes,  if  paid  in  kind, 
accruing  due  between  the  last  com- 
position received  by  the  late  incum- 
bent and  his  death,  would  have  amount- 
ed to,  and  not  pro  rata,  according  to 
the  time  which  had  run  before  his 
death  from  the  last  payment.  Wil- 
iiams  V.  Powell,  Clerk,  M.  49  G.  3. 

269 

TOLL. 
See  Market-Toll.      Turspike. 


TRESPASS.  • 

5(?e  Copyhold,  1.      Pleading,   1. 
3.  5. 


TURNPIKE. 

.  A  turnpike  act  imposing  a  toll  on 
every  carriage  and  on  every  horse 
passing  through  the  gate,  and  ex- 
empting any  person  from  paying  more 
than  once  m  a  day  for  passing  or  re- 
passing with  the  same  carriage  or 
horse,  exempts  the  traveller  from  pay- 
ing a  second  time  in  the  day  for  the 
passage  of  the  same  carriage,  though 
drawn  by  different  horses,  being  the 
same  in  number.  And  another  clause 
providing  that  in  all  cases  of  carriages 
travelling  for  hire,  the  traveller  or 
passenger  therein  shall  be  consider- 
etl  as  the  person  paying  the  toll,  and 
that  such  payment  shall  not  exempt 
such  carriages  repassing  with  a  dif- 
ferent traveller  or  passenger,  does  not 
extend  to  stage  coaches,  the  carriage  it- 
self not  being  there  hired  by  the  re- 
spective passengers,  but  only  a  con- 
veyance by  it:  and  therefore  such 
stage  coaches  are  freed  of  toll  under 
the  former  clauso  by  one  payment  in 
the  day,  although  returning  with  dif- 
ferent passengers  and  dift'erent  horses, 
the  horses  being  the  same  in  number. 
Williams  v.  Sangar,  T.  48  G.  3.       66 

.  A  collector  or  renter  of  turnpike 
tolls,  though  illegally  appointed,  with- 
out the  forms  prescribed  by  the  act 
of  parliament,  may  still  recover,  upon 
a  count  for  an  account  stated,  the 


amount  of  the  toils  for  whidi  he  had 
credited  the  defendant  passing  through 
the  gate  :  no  objection  being  made  to 
the  plaintiff's  title  by  the  trustees  or 
creditors  of  the  turnpike.  And  the 
plaintiff  having  sent  to  the  defendant 
an  account  of  tlie  tolls  due,  who  not 
long  after  sent  51.  inclosed  in  a  letter 
to  the  plaintiff,  in  which  he  stated 
that  she  should  have  the  remainder 
next  week,  is  evidence  of  such  an  ac- 
count stated,  and  a  recognition  of  the 
intestate's  title  to  be  accounted  with 
for  the  tolls.  Peacock  v.  Harris,  T. 
43  G.  3.  104 

VENUE. 

See  Pleading,  14, 

The  venue  may  be  changed  in  an  ac- 
tion for  criminal  conversation  on  the 
usual  affidavit,  that  the  whole  cause  of 
action,  if  any,  arose  in  the  county  to 
which  it  is  changed;  for  the  whole 
cause  of  action  is  the  trespass  on  the 
plaintiff's  wife  ;  and  the  venue  can 
only  be  brought  l)ack  by  the  plaintifTs 
undertaking  to  give  material  evidence 
in  the  original  county.  Guard  v. 
Hodge,  T.  43  G.  3-  32 

VOTING. 

See  Corporation,  1,  &c. 

WAGEli. 
See  Assumpsit,  1. 

WASTE. 

Sec  Copyhold,  3. 

WITNESS. 

1.  Upon  a  question  of  settlement  be- 
tween two  parishes,  a  parishioner  of 
one  of  them  having  property  there 
which  is  rated,  though  not  in  his  own, 
but  in  his  son's  name,  for  the  purpose 
of  making  such  paiishioner  a  witness, 
is  nevertheless  incompetent  to  prove 
the  settlement  in  the  other  parish. 
The  King  v.  The  Inhabitants  of  Kil- 

.  lerbt/,  M.  49  G.  3.  29'2 

2.  A  rated  inhabitant  of  a  parish  is  to 
be  considered  as  a  party  to  an  appeal 

2  G  between 
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WITNESS. 


WITNESS. 


between  his  parish  and  another, 
touching  the  settlement  of  a  pauper ; 
although  the  nominal  parties  be  the 
churchwardens  and  overseers  of  the 
poor  of  the  respective  parishes ;  and 
being  as  such  party  directly  inter- 
ested in  the  event  of  that  prcceed- 


in^,  he  cannot  be  compelled  to  give 
evidence  by  the  adverse  parish  even 
since  the  stat.  46  G.  3.  c.  37.,  not 
being  within  the  words  or  meanin"' 
of  that  law  The  King  v.  The  In- 
habitants of   Woburn,   M.   49    G.  3. 
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Reprinted  by  Benjamin  Benslcy, 
Bolt  Court,  Fleet  Street,  London,  lt;20. 
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